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PREFACE. 

Volume  Six  of  Modem  American  Law  is  devoted 
to  specialized  branches  of  the  law  of  both  real  and 
personal  property. 

The  intricate  body  of  rules  and  cases  governing 
the  inheritance  of  real  and  personal  property,  and 
the  rights  and  duties  of  guardian  and  ward,  are  in- 
cluded in  the  first  treatise  of  this  volmne,  "Law  of 
Descent  and  Distribution — ^Wills  and  Administra- 
tion— Guardian  and  "Ward."  The  author  of  this 
important  treatise  is  Honorable  Charles  S.  Cutting, 
LL.D.,  for  many  years  Judge  of  the  Probate  Court 
of  Cook  County,  Dlinois. 

Professor  WUliam  L.  Burdick,  Ph.D.,  LL.D.,  of 
the  University  of  Kansas,  outlines  under  the  title, 
"Law  of  Landlord  and  Tenant,"  the  rights  and 
duties  of  lessor  and  lessee  in  the  leasing  of  real 
property. 

The  peculiar  rights  of  landowners  to  water  in,  on, 
and  contiguous  to  their  land  are  ever-increasing 
sources  of  litigation.  Professor  James  W.  McCreery, 
of  the  University  of  Colorado,  discusses  these  rights 
in  his  work  on  "Law  of  Irrigation  and  Water 
Rights." 
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Other  rights  in  land  relate  to  the  wealth  to  be 
found  beneath  the  surface  of  the  earth.  Its  technical 
terms  and  its  rapid  modem  development  mak^  the 
mining  law  of  the  United  States  a  difficult  and  com- 
plicated subject.  Professor  "William  Edward  Colby, 
LL.B.,  of  the  University  of  California,  embodies  in 
his  treatise,  "Law  of  Mines  and  Mining,"  a  clear 
exposition  of  this  branch  of  the  law. 
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LAW  OF  DESCENT  AND  DISTRIBUTION 

WILLS  AND  ADMINISTRATION 

GUARDIAN  AND  WARD 

BY 

CHARLES  S.  CUTTING,  LL.D.* 

INTRODUCTION  AND  CLASSIFICATION 

1.  Classification. — ^It  is  proposed  to  deal  with  the 
subject  of  this  text  in  three  general  parts,  as  follows : 
I.  Descent,  U.  Wills,  III.  Probate  of  Wills  and  Ad- 
ministration. Generally,  it  covers  the  consideration 
of  rights  in,  management  of,  control  over,  and  dis- 
position of  decedents'  estates.  When  the  owner  of 
any-  property,  real  or  personal,  dies,  the  disposition 
of  such  property  becomes  very  important.  Theoret- 
ically, at  the  death  of  the  owner  and  in  the  absence 
of  any  law  governing  its  disposal,  the  property  would 
revert  to  the  sovereign,  being  the  state  in  this"  coun- 
try. Law,  however,  provides  for  its  distribution 
among  such  individuals  as  the  owner  may  have  desig- 
nated before  his  death,  and  in  absence  of  such  desig- 
nation, to  certain  of  the  kin  of  the  owner,  designated 
by  law,  provided  that  the  creditors  of  the  owner 
'  shall  first  have  their  claims  satisfied  out  of  the  estate. 

•Member  of  the  Chicago  Bar,  and  of  the  Illinois  Board  of  Law  Ex- 
aminers.   Former  judge  of  the  Probate  Court  of  Cook  County. 
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To  follow  out  this  idea,  the  above  arrangement 
of  topics  or  parts  is  adopted  as  the  readiest  and  sim- 
plest method  of  exposition.  The  law  contemplates 
(1)  a  right  and  (2)  a  mode  of  securing  the  right. 
This  right,  as  applied  to  decedents'  estates,  is  found 
to  vary  according  to  two  situations.  Of  these,  the 
first  situation  logically  to  be  considered  is  that 
where  the  owner  of  the  property  dies  without  hav- 
ing made  provision  for  the  disposal  of  his  property 
after  his  death,  i.  e.,  he  dies  intestate  (without  a 
will),  that  being  the  simpler  condition  in  which  to 
leave  the  estate;  and  the  other,  where  he  dies  leaving 
a  wUl,  i.  e.,  testate,  that  being  the  more  conlplex. 
Having  determined  the  right,  the  law  considers  the 
remedy  to  be  resorted  to,  to  gain  the  enjoyment  of 
the  right,  and  to  that  end  the  law  has  entered  into 
the  proving  of  wills  and  the  handling  of  decedents' 
estates  by  its  courts  and  officers.  This  considera- 
tion is  embraced  in  the  subject  of  Probate  of  Wills 
and  Administration.  For  convenience  the  law  has 
set  apart  certain  courts,  or  certain  departments  of 
couj?ts,  equipped  with  the  machinery  of  proving  wills 
and  handling  estates  of  decedents,  called  courts  of 
probate  or  probate  divisions  or  departments,  and  for 
convenience,  also,  these  courts  or  divisions  have,  gen- 
erally, been  given  the  supervision  of  estates  of 
minors  and  of  persons  not  of  sound  mind.  To  con- 
serve the  property  of  these  persons,  the  court  ap- 
points guardians,  officers  of  the  court,  and  the  per- 
sons themselves  become  wards  of  the  court.  Thus 
the  subject  of  Probate  of  Wills  and  Administration 
properly  includes  decedents'  estates,  and  the  laws 


INTRODUCTION  AND  CLASSIFICATION  3 

of  Guardian  and  Ward,  and  will  so  be  considered  in 
this  treatise. 

2.  Descent.^^In  dealing  with  the  Law  of  Descent, 
it  must  be  pointed  out  that  the  common  law  rules 
will  be  considered  almost  exclusively.  Statutes  have 
made  great  changes  in  almost  all  states  so  that  a  par- 
ticular rule  of  descent  depends  upon  the  particular 
statutes  in  each  state.  The  construction  of  these 
stE^tutes  even  now  depends  very  of  ten  upon  the  com- 
mon law  rules;  so  the  important  points  of  those 
rules  are  submitted  in  order  to  equip  the  reader 
with  a  working  foundation  from  which  to  proceed 
in  the  light  of  the  particular  rules  of  his  state.  As 
an  example  of  this  operation  of  the  common  law,  it 
is  to  be  noted  that  most  states  have  changed  the  com- 
mon law  rule  of  entailment,  on  the  theory  that  it  is 
incongruous  with  our  present-day  conditions  to  tie 
up  property  along  a  certain  line  of  descent.  Thus  in 
Illinois  there  is  a  statute,^  providing  that  per- 
sons who  become  seized  of  an  estate  that  at  common 
law  would  be  an  estate  tail,  instead  of  becoming- 
seized  of  an  estate  tail  in  Illinois,  should  be  held  to 
have  a  life  estate  only,  "and  the  remainder  shall  pass 
in  fee  simple  absolute  to  the  person  or  persons  to 
whom  the  estate  tail  would,  on  death  of  the  first 
grantee"  (the  life  tenant)  "first  pass,  according  to 
the  course  of  the  common  law."  The  course  of  the 
common  law,  thus,  becomes  important,  and  for  that, 
reference  must  be  had  to  the  common  law  rules  of 
descent. 

I  Hurd,  Eev.  Statutes  of  HI.,  1911,  chap.  30,  p.  523,  §  6.     See  subject, 
Eeal  Property. 
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3.  Wills. — The  treatment  of  Wills,  herein,  will 
omit  in  large  measure  all  questions  dealing  with  the 
nature  of  the  estate  that  passes  by  the  will,  whether 
the  will  conflicts  with  the  rule  against  perpetuities, 
or  whether  the  rule  in  Shelley's  Case  applies;  as  it 
is  considered  that  those  matters  are  most  properly 
dealt  with  under  the  subject  of  Real  Property.  The 
treatment  of  Wills,  therefore,  is  to  be  confined  to  the 
consideration  of  matters  having  to  do  with  the  con- 
struction and  execution  of  wills,  and  the  operation 
of  extrinsic  influences  thereon,  wholly  apart  from 
the  inquiry  as  to  whether  a  certain  clause  in  a  will 
gives  a  life  estate,  or  a  fee,  a  vested  remainder,  or  a 
contingent  one;  whether  a  gift  is  to  a  class  or  to 
individuals,  and  kindred  topics,  all  of  which  belong 
more  properly  to  the  subject  of  Real  Property. 

4.  Administration.r— This  topic  deals  essentially 
with  the  procedure  to  be  follo'wed  in  dealing  with 
the  goods  of  the  deceased.  As  the  procedure  lead- 
ing up  to  Probate  of  Wills,  or  the  bringing  of  the 
estates  into  court,  is  also  largely  statutory,  little 
time  will  be  devoted  to  that.  However,  incidentally 
the  powers  of  executors  and  administrators  and 
their  duties  will  be  treated,  and  here  also  many  of 
the  common  law  rules  are  stiU  in  force.  The  rules 
governing  trustees  will  not  be  followed  out  to 'any 
extent,  but  the  subject  of  Trusts  is  referred  to  for 
that  topic. 

5.  Minors'  estates. — This  topic  wiU  be  treated 
under  the  head  of  Guardian  and  Ward,  and  will 
include  the  nature  of  the  relationship,  the  mode  of 
appointment  of  the  guardian,  his  powers  and  duties. 


PART  I 
DESGENT  AND  DISTRIBUTION 

CHAPTEE  I. 
DESCENT. 

6.  Defined. — The  rules  of  descent  apply  to  the 
disposition  of  the  real  estate  of  one  who  dies  intes- 
tate, that  is,  without  a  will. 

7.  Historical. — The  common  law  rules  of  descent 
are  now  practically  historical,  statutes  throughout 
the  United  States  having  changed  the  common  law 
wholly  beyond  recognition. 

8.  Common  law. — ^The  common  law  observed  cer- 
tain strict  rules  of  descent,  derived  no  doubt  from 
the  policy  of  the  feudal  law  to  have  always  someone 
as  owner  of  property  who  could  render  his  feudal 
dues  to  the  overlord.  These  rules  of  descent  are 
epitomized  in  what  are  known  as  the  Canons  of 
Descent,  as  follows: 

1.  Inheritances  shall  lineally  descend  to  the  issue 
of  the  person  who  last  died  actually  seized  in  infini- 
tum, that  is,  indefinitely,  but  shall  never  lineally 
ascend. 

2.  The  male  issue  shall  be  admitted  before  the 
female. 

3.  Where  there  are  two  or  more  males  in  equal 
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degree,  the  eldest  only  shall  inherit,  but  the  females 
all  together. 

4.  The  lineal  descendants,  in  infinitum,  of  any  per- 
son deceased  shall  represent  their  ancestor,  that  is, 
shall  stand  in  the  same  place,  as  the  person  himself 
would  stand,  if  he  were  living. 

5.  On  failure  of  lineal  descendants,  or  issue,  of 
the  person  last  seized,  the  inheritance  shaU  descend 
to  his  collateral  relations,  being  of  the  blood  of  the 
first  purchaser;  subject  to  the  three  preceding  rules. 

6.  The  collateral  heir  of  the  person  last  seized 
must  be  his  next  collateral  kinsman  of  the  whole 
blood. 

7.  In  collateral  inheritances,  the  male  stocks  shall 
be  preferred  to  the  female  (that  is,  kindred  derived 
from  the  blood  of  the  male  ancestors,  however  re- 
mote, shall  be  admitted  before  those  from  the  blood 
of  the  female,  however  near);  unless  where  the 
lands  have,  in  fact,  descended  from  a  female. 

It  must  be  borne  in  mind  that,  under  the  old  com- 
mon law,  wills  of  real  estate  were  not  known,  in 
fact,  were  not  permitted,  so  that  questions  of  testacy 
and  intestacy  did  not  concern  real  estate.  After 
it  became  possible  to  will  real  estate,  the  laws  of 
descent  did  not  operate,  of  course,  where  the  will 
designated  the  person  to  whom  the  land  should  go. 

9.  Descent  only  as  to  real  property. — It  must  be 
observed  also,  that  descent  applied  only  to  real 
estate.  Personal  property  was  governed  by  rules  of 
distribution,  which  will  be  considered  hereinafter. 
Under  the  old  common  law,  personal  property  of 
deceased  persons  was  administered  in  "the  ecclesi- 
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astical  courts,  and  wills  of  personal  property  were 
known  at  a  very  early  date. 

10.  The  canons. — ^It  is  well  to  examine,  then, 
these  canons  of  descent  more  carefully,  with  a 
view  to  inquiring  particularly  what  the  rules  there 
evolved  really  signify. 

11.  How  property  descended. — Before  going  into 
a  consideration  of  each  individual  canon,  it  might 
be  well  to  give  a  general  outline  of  how  property 
descended.  It  appears  that  the  first  descendants  at 
common  law  were  the  children,  then  the  children's 
children,  and  the  children's  children's  children,  and 
so  on  down,  but  even  of  these,  the  first  to  inherit 
were  the  boys;  of  those  the  eldest  took  first,  and  if 
he  was  dead,  the  next  oldest,  and  so  on.  In  case  there 
were  no  male  children,  the  inquiry  was,  were  there 
any  male  descendants  of  male  children?  If  it  ap- 
peared there  were  none,  the  inquiry  was  directed  to 
the  female  children,  but  here  it  was  not  the  eldest 
that  took,  but  all  took  equally.  The  feudal  law,  it  is 
thus  seen,  had  its  first  regard  for  the  males. 

Suppose  now  that  there  were  no  children  or  chil- 
dren's children,  or  descendants  thereof:  the  prop- 
erty then  went  to  the  brothers,  and  if  no  brothers, 
to  the  sisters;  but  of  the  brothers,  it  would  go  to 
the  eldest  first;  if  the  deceased  was  the  middle  one 
of  three  brothers,  it  would  go  to  the  eldest  first  and 
to  the  youngest  next,  and  even  if  the  deceased  was 
the  youngest,  it  would  go  to  the  eldest  first.^  If 
there  were  no  brothers,  it  would  go  to  the  sisters 
equally.    If  there  were  no  issue  and  no  brothers  or 

2  Lit.,  §5  (Eng.). 
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sisters,  the  property  would  go  to  the  collaterals,  such 
as  uncles  and  aunts,  and  cousins. 

12.  Canon  No.  1. — If  a  son  died  without  issue 
(i,  e.,  children  or  children's  children),  leaving  a 
father  living  and  also  an  uncle,  his  property  went 
not  to  the  father,  though  the  father  was  nearest  in 
blood,  but  to  the  imcle.^  That  was  because  the  prop- 
erty could  not  ascend,  the  feudal  law  finding  it  inad- 
visable to  permit  property  to  go  from  the  offspring 
to  the  parents. 

13.  Canon  No.  2.— So  if  a  son  died  without  issue, 
leaving  two  uncles,  one  on  his  mother's  side  and 
one  on  his  father's  side,  the  one  on  the  father's  side 
would  inherit  all  and  the  one  on  the  mother's  side 
nothing;  if  there  were  no  uncles  or  male  cousins  on 
the  father's  side,  the  property  would  go  to  the 
mother's  side.  This,  however,  was  true  only  of  such 
lands  as  the  son  acquired  by  purchase,  for  if  he  in- 
herited land  from  the  father  and  died  without  issue, 
and  he  had  no  brothers  and  sisters,  and  no  imcles  or 
male  cousins  on  the  father's  side,  but  an  uncle  on  the 
mother's  side,  the  uncle  on  the  mother's  side  could 
not  take,  but  the  land  would  escheat,  that  is,  go  to 
the  lord  of  the  manor.*  So  also  if  the  son  inherited 
from  the  inother  and  he  had  an  uncle  on  the  father's 
side,  that  imcle  could  not  take,  but  the  land  would 
go  to  the  uncle  or  cousin  on  the  mother's  side,  and 
if  there  were  no  heirs  on  the  mother's  side  the  land 
would  escheat." 

14.  Canon  No.  3. — This  canon  has  been  explained 
above.     The  sisters  take  equally  if  there  are  no 

3  Lit.,  §  3  (Eng.)- 

*  See  Escheat,  g  24. 

»  Lit.,  5  4  (Eng.).  8 
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brothers,  or  the  aunts  if  there  are  no  uncles,  and 
so  on. 

15.  Canon  No.  4. — Suppose  that  property  was  to 
descend  to  lineal  females  of  whom  there  were,  say, 
three  in  equal  degree,  three  sisters,  A,  B  and  C, 
of  whom,  however,  two,  A  and  B,  died  before  the 
decedent  from  whom  the  descent  is  sought  to  be  cast, 
and  of  the  two,  sisters  dying,  A  left  only  one  child 
and  the  other,  B,  left  three  children.  There  would 
thus  be  the  one  child  of  A,  the  three  children  of  B, 
and  the  surviving  sister,  C,  all  claiming.  The  prop- 
erty would  still  be  divided  into  three  parts  instead  of 
.five,  and  the  sole  child  of  A  would  get  one-third,  the 
three  children  of  B  would  get  another  third,  and  C 
would  get  the  remaining  third. 

16.  Canon  No.  5. — This  canon  finds  explanation 
in  the  above,  except  as  to  the  meaning  of  ''blood  of 
the  first  purchaser."  The  inquiry  then  arises,  what 
does  this  mean? 

First  Purchaser.  It  has  been  shown  that  where 
property  was  inherited  by  a  son  from  the  father, 
and  the  son  died,  the  children  or  issue  of  the  son 
took,  but  that  if  the  son  died  without  issue,  it  would 
go  to  his  brothers  and  sisters.  If  he  died  without 
brothers  and  sisters  it  would  go  to  his  collateral 
heirs,  say  his  uncles  or  aunts,  or  his  cousins.  It  h§.s 
been  shown,  also,  that  if  the  property  was  bought 
by  the  son,  it  would  go  first  to  the  uncles  on  the 
paternal  side,  and  then  to  those  on  the  maternal 
side,  and  then  to  all  the  aunts.  In  such  case  they 
would  all  be  the  collateral  heirs  of  the  "blood  of  the 
first  purchaser,"  to  wit,  the  son.     However,  if  the 
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property  was  merely  inlierited.  by  the  son  from  the 
father,  who  purchased  it,  and  the  son  died  without 
issue  or  brothers  or  sisters,  it  would  never  go  to 
the  uncles  or  aunts  on  the  mother's  side,  for  in  that 
case  the  "first  purchaser"  would  be  the  father,  and 
the  uncles  and  aunts  on  the  mother's  side  would  not 
be  considered  of  the  "blood  of  the  first  purchaser." 

17.  One  who  takes  by  will  a  purchaser. — ^Under 
the  old  common  law,  a  purchaser  was  one  who  took 
by  conveyance,  either  by  gift  or  for  valuable  consid- 
eration. Later,  when  wUls  concerning  real  estate 
were  recognized,  one  who  acquired  property  by  will 
was  also  a  "purchaser";®  so  that  it  was  not  neces- 
sary to  have,  paid  money  or  consideration  in  order 
to  be  a  purchaser,  so  long  as  the  property  was  not 
acquired  by  descent. 

18.  Canon  No.  6. — The  common  law  distinguished 
between  half  brothers  and  sisters,  and  brothers  and 
sisters  of  the  whole  blood.  One  could  not  inherit 
from  his  half  brother.  Thus  if  a  man  had  two  sons, 
one  by  a  first  wife  and  the  other  by  a  second  wife, 
and  the  eldest  of  the  two  sons  obtained  land  by  pur- 
chase and  died,  the  property  would  go  neither  to  the 
half  brother  nor  to  the  father,  but  would  go  to  the 
vmcle  or  cousin  of  the  deceased  son,  on  the  father's 
side.  But  if  the  first  wife  had  a  daughter  also,  the 
property  would  go  to  the  sister. '^  Suppose  that  the 
uncle  on  the  father's  side  inherited  and  made  entry 
and  then  died  without  issue  and  without  brothers  or 
sisters.   The  property  would  then  descend  to  the  sec- 

«  Opel  V.  Shoup,  100  Iowa  407,  Leadino  Illustratiyb  Casss. 
7  Lit.,  §§6  and  7  (Eng.). 
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ond  gon,  the  half  brother  of  the  eldest  child,  because 
as  to  the  imcle  on  the  father's  side,  the  second  son  is 
ofthefullblood.« 

Suppose,  however,  in  the  situation  above  men- 
tioned, the  father  died  and  his  lands  descended  to 
the  eldest  son,  and  after  the  son  made  entry,  he  also 
died.  The  property  would  not  go  to  the  half  brother, 
biit  would  it  go  to  the  sister?  That  brings  us  to  the 
last  canon. 

19.  Canon  No.  7. — ^Under  this  canon  it  appears 
that  the  property  would  go  to  the  uncles  or  cousins 
on  the  father's  side,  for  property  that  comes  from 
the  father  descends  according  to  the  father's  line, 
just  as  property  from  the  mother  goes  to  the 
mother's  line. 

20.  Who  last  died  actually  seized. — There  are 
some  additional  points  important  to  be  considered 
in  connection  with  descent.  It-  is  to  be  noted  that 
Canon  1  provides  that  inheritances  shall  descend 
to  the  issue  of  the  person  who  last  died  ''actually 
seized,"  In  §18  in  the  illustration  to  explain  the 
rule  of  descent  under  Canons  6  and  7,  a  hypothetical 
case  was  considered  where  the  father  died  and  his 
lands  descended  to  the  eldest  son  and  where  the  eld- 
est son  "made  entry. "~  Siippose  that  the  eldest  son 
had  died  without  making  entry.  The  property  would 
then  have  gone  to  the  second  son,  being  half  brother 
to  the  eldest  son.  What  is  the  reason  for  that,  then, 
and  what  is  meant  by  entry? 

21.  Last  seized. — The  common  law  required  that 
in  order  for  property  to  descend  from  a  person  it 

8  Lit,  §  8  (Eng.). 
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must  appear  either  (1)  that  the  person  had  obtained 
the  property  by  purchase,  or  (2)  if  he  obtained  it 
by  descent,  that  he  was  seized  of  the  property  at 
the  time  of  his  death.  Property  was  not  considered 
as  passing  by  descent  until  the  descendant  took  pos- 
session, and  the  act  of  taking  possession  was  called 
entry. 

22.  Entry.— There  were  various  ways  of  making 
entry.  A  physical  entry  was  of  course  sufficient. 
However,  an  entry  might  be  made  by  placing  a  ten- 
ant upon  the  land,  or,  where  a  tenant  was  already 
upon  the  land,  it  was  considered  that  upon  the  death 
of  the  ancestor,  the  possession  of  the  tenant  at  once 
inured  to  the  benefit  of  the  heir  without  his  making 
any  entry,  or  in,  fact,  taking  any  steps  to  assert  his 
right.  Thus,  under  the  old  common  law,  an  heir  who 
inherited  property  from  the  ancestor  was  Kable  for 
the  ancestor's  debts,  if  he  made  entry  upon  the 
lands,  i.  e^,  if  he  accepted  the  inheritance  by  taking 
possession.  Thus  where  at  the  time  of  the  ancestor's 
death,  a  tenant  was  in  possession,  the  heirs  were 
held  to  be  seized  and  liable  for  the  debts.  And  this 
rule  obtained  notwithstanding  the  tenant  after  the 
death  of  the  ancestor  thought  and  recognized  some- 
body else  as  the  owner,  and  paid  the  rent  to  such 
other  person.® 

23.  Rule  now  changed. — The  rule  has  now 
changed,  however,  throughout  this  country,  and  land 
here  invariably  descends  from  the  person  "last  enti- 
tled" instead  of  "last  seized. '"^^    Where,  however, 

»  Bushby  v.  Dixon,  3  B.  &  C.  298  (Eng.). 
i«  North  V.  Graham,  235  HI.  178. 
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the  statute  of  a  state  expressly  provides  that  descent 
should  be  cast  according  to  the  rules  of  the  common 
law,  possibly  the  old  rule  of  descent  from  the  person 
"last  seized"  still  obtains,  as  under  the  Illinois  stat- 
ute on  entails,  mentioned  in  §2. 

24.  Escheat. — ^It  was  stated  above,  that  in  a  case 
where  one  died  without  issue,  and  without  brothers 
or  sisters,  property  that  had  descended  to  him  from 
the  father's  side  would  go  to  the  uncles  or  cousins. 
Attention  was  called,  also,  to  the  rule  that  if  there 
were  no  uncles  or  cousins,  the  property  would 
escheat.    The  question  then  arises,  what  is  escheat? 

Where  a  person  died  without  heirs,  the  common 
law  gave  his  property  to  the  overlord.  Under  the 
feudal  law,  someone  was  required  at  all  times  to 
stand  ready  to  render  the  feudal  dues  to  the  over- 
lord to  the  extent  required  of  the  particular  estate 
held  of  such  feudal  lord.  Upon  failure  of  an  under- 
tenant, it  became  necessary  on  that  account  to  give 
the  overlord  the  power  to  vest  in  a  new  tenant,  and 
for  that  purpose,  where  heirs  failed,  the  property 
escheated  to  the  lord  and  he  might  then  re-convey. 
In  our  country  escheat  sometimes  occurs.  Persons 
may  still  die  without  heirs.  Here,  however,  the  prop- 
erty escheats  to  the  state,  for  the  state  is  the  sov- 
ereign here. 

25.  Forfeiture  and  reversion. — There  were  many 
ways  in  which  land  could  revert  to  the  overlord, 
other  than  by  failure  of  heirs.  Thus  land  might  be 
forfeited  by  attainder;  by  defect  of  blood,  as  in  case 
of  bastardy;  or  where  the  heirs  were  all  aliens.  So, 
and  this  is  true  even  at  the  present  day  in  some 

13 
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states,  where  a  charitable  corporation  breaks  up,  the 
property  escheats  to  the  lord,  or  in  this  country,  to 
the  state/^  One  state  in  this  country,  however,  ad- 
heres to  a  contraiy  rule,  and  considers  that  the  prop- 
erty in  such  case  should  go  to  the  original  donors  or 
their  heirs,  namely,  those  who  had  originally  contrib- 
uted the  property  to  the  charitable  organization.^^ 

26.  Lineal  and  collateral. — Explanation  should 
be  made  of  the  terms  'lineal"  and  "collateral" 
employed  so  generally  in  the  canons  of  descent  here- 
inbefore quoted  and  referred  to. 

Consanguinity,  or  kindred,  is  defined  by  Black- 
stone  as  "the  connection  or  relation  of  persons  de- 
scended from  the  same  stock  or  common  ancestor."^* 
Consanguinity  is  of  two  kinds: — (1)  Lineal;   (2) 
Collateral. 

Lineal  consanguinity  is  that  existing  between  per- . 
sons  of  whom  one  is  descended  in  a  direct  line  from 
the  other.   Where  the  descent  is  from  the  same  stock 
or  ancestor,  but  not  in  a  direct  line,  the  kindred  are 
collateral. 

A 


B 

C 

D 

E 

G 

F 

Thus  in  the  iUustration,  A-C-E-F  and  A-B-D-G 
are  lineally  related  or  descended,  while  C-B,  C-D, 
C-G,  E-B,  etc.,  are  collaterally  related. 

11  Johnson  v.  Norway,  Wineh.  37  (Bng.). 

12  Life  Ass'n  v.  Fassett,  102  111.  315;   Mott  v.  Danville  Sem.,  129  HI. 
403;  Presbyterian  Church  v.  Venable,  159  Dl.  215. 

13  2  Blackstone,  Commentaries,  p.  202. 
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In  computing  the  degrees  of  relationship  or  con- 
sanguinity, each  generation  counts  as  one  degree. 
In  estimating  the  degrees  of  lineal  consanguinity, 
the  civil,  the  canon,  and  the  common  law  follow  the 
same  plan,  that  is,  each  generation  is  one  degree. 
Thus  in  the  illustration  F  is  lineally  three  degrees 
from  A. 

In  estimating  collateral  consanguinity,  the  com- 
mon law  and  canon  law  began  with  the  common  an- 
cestor and  counted  down  to  the  claimant,  and  in 
whatever  degree  the  claimant  is  distant  from  the 
common  ancestor  that  is  the  degree  in  which  he  is 
related  to  the  intestate.  The  civil  law  counted  up- 
ward from  the  intestate  to  the  common  ancestor 
and  then  downward  from  him  to  the  person  in  ques- 
tion, reckoning  one  degree  for  each  step  or  genera- 
tion, and  the  total  number  of  steps  indicated  the 
degree  of  the  relationship." 

Most  of  the  states  have  adopted  the  rule  of  the  civil 
law  in  computing  the  degrees  of  consan^inity.^^ 

At  the  common  law  an  alien  could  not  take  real 
property  by  descent,  but  this  rule  is  quite  generally 
changed  by  the  statutes  of  the  several  states. 

A  person  who  murders  the  intestate,  cannot  ac- 
quire his  property  by  inheritance,  but  such  act  does 
not  destroy  the  inheritable  quality  of  his  blood.^® 

Upon  the  death  of  the  intestate,,  his  real  property 
is  usually  deemed  to  vest  at  once  in  his  heirs  by 
operation  of  law,  without  any  order  or  decree  of 
court,  though  it  may  be  subject  to  contribute  to  the 

1*  2  Blacbstone,  Commentaries,  pp.  206,  207,  note. 

10  Cooley,  Blaokstone's  Commentaries,  vol.  II,  p.  207,  note. 

la  Been  v.  Millican,  6  Ohio  C.  C.  357. 
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payment  of  debts  in  case  of  an  insufficiency  of  i>er- 
sonal  property.^'^ 

27.  Who  is  heir  at  common  law?— Thus  it  is  seen 
that  at  common  law,  the  "heir"  was  the  relative 
next  in  the  order  of  descent,  or  the  nearest  collateral 
relative.  Neither  a  husband  nor  a  wife  nor  a  bastard 
could  be  heir. 

28.  Under  statute — Widow.— Statutes  have,  how- 
ever, changed  the  rule.  Where,  at  common  law,  a 
wife  had  her  dower  right  in  the  deceased  husband's 
real  estate,  and  her  widow's  award  out  of  his  per- 
sonalty, and  nothing  more,  statutes  now  invariably 
make  her  an  heir  of  the  husband  to  part  or  all  of 
his  estate  where  he  dies  without  issue  surviving 
Mm.  The  question,  then,  what  standing  .a  widow 
has  under  such  statutes  often  arises  where  a  will 
gives  property  to  "my  heirs."  Does  the  widow  come 
within  such  a  diesignation?  Doubtless  she  does. 
Thus  a  will  that  gave  property  to  my  "right  hears," 
was  held  to  include  the  widow  in  that  term  where 
the  statute  made  her  an  "heir"  of  her  husband.^^ 

29.  Legitimated  children. — ^The  same  situation  is 
often  encountered  where  the  statute  provides,  in  the 
case  of  illegitimate  children,  that  the  subsequent 
marriage  of  their  parents  shaU  legitimate  them. 
That  was  not  true  at  common  law.  Would  then  such 
an  act  make  a  legitimated  child  an  heir  within  the 
meaning  of  that  term  appearing  in  a  will?  It  seems 
that  it  would." 

17  Overturf  v.  Dugan,  29  Ohio  St.  230. 

18  Peabody  v.  Cook,  201  Mass.  218. 

19  In  ro  Warden's  Estate,  57  Cal.  484. 
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CHAPTER  n. 

DISTRIBUTION. 

30.  Definition. — Rules  of  descent  apply  to  real 
estate  and  not  to  personal  property.  Rules  of  dis- 
tribution apply  to  personal  property  and  not  to  real 
estate. 

31.  In  general — Provisions  of  the  Statute  of  Dis- 
tribution.— ^UnUke  tlie  real  estate,  the  personal  prop- 
erty of  the  intestate  does  not  descend  at  once  to  the 
heirs.  At  the  death  of  an  individual,  the  personal 
property  does  not  belong  to  the  kin  of  the  deceased,  ■ 
but  is  charged  with  the  payment  of  his  debts.  With 
the  view  of  seeing  to  its  application  for  this  purpose 
the  courts  take  charge  of  it,  and  appoint  an  officer 
of  the  court  to  administer  upon  it.  This  person 
theoretically  takes  the  place  of  the  deceased  and 
is  called  his  personal  representative  or  adminis- 
trator. 

The  administrator  is  charged  with  the  duty,  first, 
of  payment  of  the  debts,  and  then,  with  the  duty  of 
distributing  the  remainder  according  to  the  Statute 
of  Distribution  prevailing  in  the  jurisdiction  of  the 
domicile  of  the  owner  at  the  time  of  his  death. 

The  persons  entitled  to  take  under  the  statutes 
of  descent  and  those  entitled  to  take  under  the  Stat- 
utes of  Distribution  are  often,  but  not  necessarily, 
the  same.    And  under  most  of  such  statutes  the  sui;^ 
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viving  husband  or  wife  is  given  a  greater  share  in 
the  personal  than  in  the  real  estate.**' 

The  distribution  of  the  personalty  is  usually  post- 
poned until  the  final  settlement  of  the  estate.  But  in 
many  states, .  provision  is  made  for  an  earlier  dis- 
tribution, in  whole  or  in  part,  if  refunding  bonds  are 
given  by  the  distributees  to  provide  for  the  return 
of  the  property  distributed,  or  its  value,  in  case  it 
becomes  necessary  to  pay  demands  upon  it. 

In  most  cases,  and  regularly,  a  decree  of  distri- 
bution is  made  by  the  proper  court,  which  decree 
determines  the  persons  entitled  to  share  and  the 
respective  proportions  which  each  is  to  take.  But 
the  personal  representative  often  takes  the  risk  of 
distributing  the  personalty  without  such  a  decree. 

The  right  of  a  distributee  to  his  share  is  usually 
deemed  to  be  vested  at  the  time  of  the  death  of  the 
intestate,  though  his  right  to  possession,  the  amount 
of  his  share,  and  the  specific  property  to  be  assigned 
to  him  are  not  fixed  untilr  the  decree  of  distribution. 

If  a  distributee  dies,  pending  distribution,  his 
share  will  be  payable  to  his  personal  representatives. 
And  a  distributee  may  assign  his  interest,  pending 
distribution,  in  which  case  his  share  will  be  paid  to 
his  assignee. 

Debts  due  from  a  distributee  to  the  deceased  will 
be  deducted  from  his  share,  and  so  will  advance- 
ments, made  to  him  by  the  deceased  in  his  lifetime.^^ 

The  distributee  may  maintain  an  action  against 
the  personal  representative  of  the  intestate  to  re- 

20  See  typical  statute,  p.  19. 

21  Dittoe's  Admr.  v.  Cluney's  Exrs.,  22  Ohio  St.  436;  Parsons  v.  Parsons, 
52  Ohio  St.  470. 
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cover  Ms  distributive  share,  after  a  decree  of  dis- 
tribution has  been  made  and  is  uncomplied  with. 
But  in  many  states  a  summary  remedy  is  provided 
by  statute  and  may  be  used  in  such  cases  to  compel 
the  personal  representative  to  distribute  the  estate. 

TYPICAL  STATUTE  ON  DESCENT  AND  DISTRIBUTION. 
Illinois  Revised  Statutes,  1911.     Chapter  39. 

§  1.  Be  it  enacted  *  *  *  That  estates,  both  real 
and  personal,  of  residents  and  non-resident  propri- 
etors in  this  state  dying  intestate,  or  whose  estates 
or  any  part  thereof  shall  be  deemed  and  taken  as 
intestate  estate,  after  all  just  debts  and  claims  against 
such  estates  are  fully  paid,  shall  descend  to  and  be 
distributed  in  manner  following,  to- wit : 

First. — To  his  or  her  children  and  their  descend- 
ants, in  equal  parts ;  the  descendants  of  the  deceased 
child  or  grandchild  taking  the  share  of  their  de- 
ceased parents  in  equal  parts  among  them. 

Second. — ^When  there  is  no  child  of  the  intestate, 
nor  descendant  of  such  child,  and  no  widow  or  sur- 
viving husband,  then  to  the*  parents,  brothers,  and 
sisters  of  the  deceased,  and  their  descendants,  in 
equal  parts  among  them,  allowing  to  each  of  the 
parents,  if  living,  a  child's  part,  or  to  the  survivor 
of  them  if  one  be  dead,  a  double  portion ;  and  if  there 
is  no  parent  living,  then  to  the  brothers  and  sisters 
of  the  intestate,  and  their  descendants. 

Third. — ^When  there  is  a  widow  or  surviving  hus- 
band, and  no  child  or  children,  or  descendants  of  a 
child  or  children  of  the  intestate,  then  (after  the  pay- 
ment of  all  just  debts)  one-half  of  the  real  estate 
and  the  whole  of  the  personal  estate  shall  descend 
to  such  widow  or  surviving  husband  as  an  absolute 
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estate  forever,  and  the  other  half  of  the  real  estate 
shall  descend  as  in  other  eases,  where  there  is  no 
child  or  children  or  descendants  of  a  child  or  chil- 
dren. 

Fourth. — ^When  there  is  a  widow  or  a  surviving 
husband,  and  also  a  child  or  children  or  descendants 
of  such  child  or  children  of  the  intestate,  the  widow 
or  surviving  husband  shall  receive,  as  his  or  her 
absolute  personal  estate,  one-third  of  all  the  per- 
sonal estate  of  the  intestate. 

Fifth. — If  there  is  no  child  of  the  intestate  or 
descendant  of  such  child,  and  no  parent,  brother 
or  sister,  or  descendant  of  such  parent,  brother  or 
sister,  and  no  widow  or  surviving  husband,  then  such 
estate  shaU  descend  in  equal  parts  to  the  next  of 
kin  to  the  intestate  in  equal  degree  (computing  by 
the  rules  of  the  civil  law),  and  there  shall  be  no 
representation  among  collaterals,  except  with  the 
descendants  of  brothers  and  sisters  of  the  intestate ; 
and  in  no  case  shall  there  be  any  distinction  between 
the  kindred  of  the  whole  and  the  half  blood. 

Sixth. — If  any  intestate  leaves  a  widow  or  sur- 
viving husband  and  no  kindred,  his  ,or  her  estate 
shall  descend  to  such  widow  or  surviving  husband. 

Seventh. — If  the  intestate  leaves  no  kindred,  and 
no  widow  or  husband,  his  or  her  estate  shall  escheat 
to  and  vest  in  the  county  in  which  said  real  or  per- 
sonal estate,  or  the  greater  portion  thereof  is  sit- 
uated. 

§  2.  An  illegitimate  child  shall  be  heir  of  its  mother 
and  any  maternal  ancestor,  and  of  any  person  from 
whom  its  mother  might  have  inherited,  if  living; 
and  the  lawful  issue  of  an  illegitimate  person  shall 
represent  such  person,  and  take,  by  descent,  any 
estate  which  the  parent  would  have  taken,  if  living. 

Second. — The  estate,  real  and  personal,  of  an 
illegitimate  person  shall  descend  to  and  vest  in  the 

20 


DISTEIBUTION  21 

widow  or  surviving  husband  and  children  as  the 
estate  of  other  persons  in  like  cases. 

Third. — ^In  case'  of  the  death  of  an  illegitimate 
intestate  leaving  no  child  or  descendant  of  a  child, 
the  whole  estate,  personal  and  real,  shall  descend 
to  and  absolutely  vest  in  the  widow  or  surviving 
husband. 

Fourth. — ^When  there  is  no  widow  or  surviving 
husband,  and  no  child  or  descendants  of  a  child,  the 
estate  of  such  person  shall  descend  to  and  vest  in 
the  mother  and  her  children,  and  their  descendants 
^one  half  to  the  mother,  and  the  other  half  to  be 
equally  divided  between  her  children  and  their  de- 
scendants, the  descendants  of  a  child  taking  the  share 
of  their  deceased  parent  or  ancestor. 

Fifth. — In  case  there  is  no  heir  as  above  provided, 
the  estate  of  such  person  shall  descend  to  and  vest 
in  the  next  of  kin  to  the  mother  of  such  intestate, 
according  to  the  rule  of  the  civil  law. 

Sixth. — ^When  there  are  no  heirs  or  kindred,  the 
estate  of  such  person  shall  escheat  to  the  state,  and 
not  otherwise. 

§  3.  An  illegitimate  child,  whose  parents  have  in- 
termarried, and  whose  father  has  acknowledged  him 
or  her  as  his  child,  shall  be  considered  legitimate. 

§4.  Any  real  or  personal  estate  given  by  an  intes- 
tate in  his  lifetime  as  an  advancement  to  any  child 
or  lineal  descendant  shall  be  considered  as  part  of 
the  intestate's  estate,  so  far  as  it  regards  the  divi- 
sions and  distribution  thereof  among  his  issue,  and 
shall  be  taken  by  such  child  or  other  descendant 
towards  his  share  of  the  intestate's  estate,  but  he 
shall  not  be  required  to  refund  any  part  thereof, 
although  it  exceeds  his  share. 

§5.  If  such  advancement  is  made  in  real  estate, 
and  the  value  thereof  is  expressed  in  the  conveyance 
or  in  the  charge  thereof  made  by  the  intestate,  or  in 
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the  written  acknowledgment  thereof  by  the  partv 
receiving  it,  it  shall  be  considered  as  of  that  value 
in  the  divisions  and  distribution  of  the  estate ;  other- 
wise, it  shall  be  estimated  according  to  its  value 
when  given. 

§  6.  If  such  advancement  is  made  in  personal  estate 
of  the  intestate,  the  value  thereof  to  be  estimated  the 
same  as  that  of  real  estate;  and  if,  in  either  case, 
it  exceeds  the  share  of  real  or  personal  estate, 
respectively,  that  would  have  come  to  the  heir  so 
advanced,  he  shall  not  refund  any  part  of  it,  but 
shall  receive  so  much  less  of  the  other  part  of  the 
intestate's  estate  as  will  make  his  whole  share  equal 
to  the,  shares  of  other  heirs  who  are  in  the  same 
degree  with  him. 

§  7.  No  gift  or  grant  shall  be  deemed  to  have  been 
made  in  advancement  unless  so  expressed  in  writing 
or  charged  in  writing,  by  the  intestate,  as  an  ad- 
vancement, or  acknowledged  in  writing  by  the  child 
or  other  descendant. 

§  8.  If  a  child  or  other  descendant  so  advanced,  dies 
before  the  intestate,  leaving  issue,  the  advancement 
shall  be  taken  into  consideration  in  the  division  or 
distribution  of  the  estate  of  the  intestate,  and  the 
amount  thereof  shall  be  allowed  accordingly  by  the 
representatives  of  the  heirs  so  advanced,  as  so  much 
received,  towards  their  share  of  the  estate,  in  like 
manner  as  if  the  advancement  had  been  made  directly 
to  them. 

§9.  A  posthumous  child  of  an  intestate  shall  re- 
ceive its  just  proportion  of  its  ancestor's  estate,  in 
all  respects,  as  if  he  had  been  born  in  the  lifetime 
of  the  father. 

§  10.  If,  after  making  a  last  wiQ  and  testament,  a 
child  shall  be  born  to  any  testator,  and  no  provi- 
sion be  made  in  such  will  for  such  child,  the  will 
shall  not  on  that  account  be  revoked;  but  unless  it 
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shall  appear  by  such  will  that  it  was  the  intention  of 
the  testator  to  disinherit  such  child,  the  devises  and 
legacies  by  such  will  granted  and  given,  shall  be 
abated  in  equal  proportions  to  raise  a  portion  for 
such  child  equal  to  that  which  such  child  would  have 
been  entitled  to  receive  out  of  the  estate  of  such  tes- 
tator if  he  had  died  intestate,  and  a  marriage  shall 
be  deemed  a  revocation  of  a  prior  will. 

§  11.  Whenever  a  devisee  or  legatee  in  any  last  will 
and  testament,  being  a  child  or  grandchild  of  the 
testator,  shall  die  before  such  testator,  and  no  pro- 
vision shall  be  made  for  such  contingency,  the  issue, 
if  any  there  be,  of  such  devisee  or  legatee  shall  take 
the  estate  devised  or  bequeathed  as  the  devisee  or 
legatee  would  have  done  had  he  survived  the  testator, 
and  if  there  be  no  such  issue  at  the  time  of  the  death 
of  such  testator,  the  estate  disposed  of  by  such  devise 
or  legacy  shall  be  considered  and  treated  in  all  re- 
spects as  intestate  estate. 

§  12.  All  such  estate,  both  real  and  personal,  as  is 
not  devised  or  bequeathed  in  the  last  will  and  testa- 
ment of  any  person,  shall  be  distributed  in  the  same 
manner  as  the  estate  of  an  intestate ;  but  in  all  such 
eases  the  executor  or  executors,  administrator  or 
administrators,  with  the  wiU  annexed,  shall  have  the 
preference  in  administering  on  the  same. 

32.    Statutes  of  distribution  and  the  common  law. 

— ^Under  the  early  common  law  the  administrator 
was  entitled  to  the  balance  of  the  personal  estate 
after  payment  of  debts,  i.e.,  to  the  residue,  as  his 
own.  Statutes,  early,  changed  this  rule  and  provided 
that  the  residue  of  such  property,  if  not  disposed  of 
by  will,  should  go  to  the  next  of  kin,  who  were  the  kin 
or  relations  of  the  deceased  nearest  to  him  in  degree 
of  relationship.    Later  statutes  went  further  and 
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pointed  out  who  the  persons  entitled  to  share  in  the 
distribution  should  be,  and  the  modem  statutes,  of 
which  the  above  is  a  fair  example,  make  no  distinc- 
tion between  those  entitled  as  heirs  and  those  en- 
titled as  next  of  kin  or  distributees  of  personal 
estate. 

33.  The  Illinois  statute  examined. — ^Examination 
of  the  -statute  above  set  forth  discloses  the  general 
scheme  of  distribution.  The  various  sections  are 
self-explanatory,  but  attention  is  called  to  the  rule 
that  there  shall  be  representation  among  brothers 
and  sisters.  By  this  is  meant  that  if  A  dies  leaving 
one  brother  who  has  three  "children,  and  had  a 
brother  and  a  sister,  both  of  whom  died  before  A, 
the  brother  leaving  one  child  and  the  sister,  four 
children,  all  of  whom  are  alive  at  A's  death,  A's 
property  will  be  divided  into  three  shares,  and  the 
deceased  brother's  child  will  get  one  of  the  shares, 
the  deceased  sister's  children  will  divide  another 
share  among  them,  and  the  living  brother  will  get 
the  Hhird  share.  Suppose,  now,  that  A  had  no 
brothers  or  sisters  or  descendants  of  brothers  or 
sisters,  but  that  he  had  three  cousins,  of  whom  one 
had  one  child,  a  second  three  children  and  the  third, 
four  children.  Suppose  that  the  cousins  died  before 
A,  but  that  the  children  all  survived  him,  so  that  at 
A's  death,  his  next  of  kin  were  the  one  child  of  the 
one  cousin,  the  three  children  of  the  other  cousin, 
and  the  four  of  the  last.  If  the  rule  of  representation 
applied  here  as  well,  the  property  would  be  divided 
into  three  parts,  and  the  one  child  of  the  one  cousin 
would  get  one-third  of  A's  property,  each  of  the  three 
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children  of  the  other  would  get  one-ninth  each,  and 
each  of  the  four  children  of  the  last  cousin  would 
get  one-twelfth  each.  However,  they  do  not  take  by 
representation  but  per  capita  (by  the  head) — only 
brothers  and  sisters  take  by  representation,  i.  e.,  per 
stirpes  (through  the  root) — and  therefore  each  of 
the  children  of  the  three  cousins  would  get  one- 
eighth. 

Another  provision  in  the  Illinois  statute  that  re- 
quires comment  is  the  provision  in  the  fifth  para- 
graph of  section  1  that  under  certain  conditions  the 
property  shall  descend  according  to  the  rule  of  the 
civil  law.  Explanation  of  the  distinction  between 
the  civil  rule  of  countiag  descent  and  the  canon  rule 
is  found  above  in  §  26. 
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PART  II 
WILLS  AND  ADMINISTRATION 

DIVISION  I 
HISTORY  AND  NATURE  IN  GENERAL 

CHAPTER  m. 
WILLS  DEFINED. 

34.  Definitions.— A  "Will"  or  "Last  WiU  and 
Testament,"  is  a  solemn  disposition  of  one's  prop- 
erty in  the  form  prescribed  by  law,  which,  though 
made  while  living,  does  not  take  effect  until  the 
death  of  the  maker.^^ 

Blackstone's  definition  of  a  will,  "the  legal  dec- 
laration of  a  man-'s  intentions,  which  he  wills  to  be 
performed  after  his  death,"  is  derived  from  that  of 
the  old  Roman  writers;  and  he  says  it  is  called  a 
"will"  in  England  because  "its  efficacy  depends  on 
its  declaring  the  testator's  intentions."^* 

The  word  "will,"  in  its  popular  meaning,  now  in- 

22  "A  will  is  an  instrument  by  which  a  person  makes  a  disposition  of  his 
property,  to  take  effect  after  his  decease,  and  which,  in  its  own  nature,  is 
ambulatory  and  revocable  during  his  life.  It  is  this  ambulatory  quality 
which  forms  the  characteristic  of  wills;  for,  though  a  disposition  by  deed 
may  postpone  the  possession  or  enjoyment,  or  even  the  vesting,  until  the 
death  of  the  disposing  party,  yet  the  postponement  is  in  such  case  produced 
by  the  express  terms,  and  does  not  result  from  the  nature  of  the  instru- 
ment." McDaniel  v.  Johns,  45  Miss.  632;  1  Jarman,  Wills  (5th  Amer.  ed.), 
p.  16. 

23  2  Blackstone,  Commentaries,  p.  500. 
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eludes  the  disposition  of  both  real  and  personal  prop- 
erty, though  in  its  technical  and  historical  sense,  it 
designated  an  instrument  disposing  of  realty  only.** 

A  person  making  a  will  is  caUed  the  "testator" 
when  a  man,  and  the  "testatrix"  when  a  woman. 
One  who  dies  leaving  a  wiQ  disposing  of  his  property 
is  said  to  die  "testate";  if  without^ a  will,  "intes- 
tate." 

The  granting  words  usually  employed  in  a  will  are 
"give,"  "devise,"  and  "bequeath."  Of  these  the 
word  "give"  is  the  most  comprehensive  and  may  be 
used  in  reference  to  the  transfer  of  any  sort  of 
property. 

"Devise"  is  appropriately  used  in  connection  with 
real  property,  and  "bequeath"  when  the  will  is  of 
personal  property.  Likewise  the  word  "devise," 
when  used  as  a  noim,  signifies,  when  correctly  used, 
a  disposition  of  realty,  and  "bequest,"  of  personalty. 

2*  "A  will,  or  last  will  and  testament,  is  a  solemn  act  or  instrument 
whereby  a  person  declares  his  mind  and  intention  as  to  the  disposal  of  his 
lands,  goods  or  effects,  and  what  he  would  have  done  after  his  death." — 
2  Co.  Lit.,  chap.  10.  "And  the  common  law  calls  that  a  mil  where  lauds 
or  tenements  are  given ;  and  where  it  concerns  goods  and  chattels  alone,  it  is 
termed  a  testament." — Ibid. 

' '  A  will  is  a  legal  declaration  of  a  person 's  intentions,  to  take  effect  after 
his  death.  The  essential  difference  between  a  will  and  any  other  instrument 
or  provision  contingent  upon  death  is  that  a  will  has  no  effect  whatever  nntU 
death,  and  may  be  freely  revoked  meanwhile;  but  a  deed  which  may  create 
or  convey  an  estate  in  the  event  of  death  must  ^ake  effect  as  binding  the 
grantor  in  his  lifetime.  In  English  law  the  word  will  was  originally  used  only 
of  a  disposition  of  real  property  to  take  effect  after  death;  the  word  testa- 
ment being  then  used,  as  in  the  Roman  and  civil  law,  of  a  disposition  of 
personal  property;  hence  the  phrase,  now  redundant,  last  will  and  testa- 
ment. In  modern  usage  the  term  will  does  not  necessarily  imply  an  actual 
disposition  of  property;  for,  an  instrument,  executed  with  the  formalities 
required  by  law,  in  which  the  testator  merely  appoints  a  guardian  for  his 
child,  or  merely  nominates  an  executor,  leaving  the  assets  to  be  distributed 
by  the  executor  among  those  who  would  take  by  law,  is  a  will."  Century 
Dictionary,  "Will." 
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"Legacy"  is  a  word  used  to  designate  the  gift  of 
a  sum  of  money.  However,  the  technical,  or  real 
meaning  of  these  words,  is  not  so  strict  but  that  a 
gift  will  prevail,  although  the  testator  does  not  use 
them  correctly.  Thus  a  "bequest"  may  include  both 
realty  and  personalty. ^^  And  a  "devise"  will  pre- 
vail, although  miscalled  a  "bequest."^® 

The  word  "testator"  is  the  common  designation 
of  a  person  making  either  a  will  or  testament;  while 
"devisor"  is  the  correct  name  for  one  who  makes  a 
will,  but  the  term  is  little  used. 

"Devisee"  is  the  proper  and  legal  word  used  to 
denote  one  to  whom  realty  passes  by  will;  while 
"legatee"  is  properly  used  in  naming  one  to  whom 
personalty  passes  by  will.  These  words,  however, 
are  frequently  interchanged  in  their  usage. 

35.  Same  subject — Written  and  unwritten  wills. 
—Wills  are  of  two  kinds:  (1)  Written.  (2)  Un- 
written, or  nxmeupative. 

A  written  will,  as  the  name  suggests,  is  one  in  writ- 
ing. When  such  a  will  is  entirely  written  by  the 
testator  himself  it  is  called  a  holograph,  spelled  also 
olograph.  These  holographic  wills  are  made  valid  by 
statute  in  some  of  the  states  without  the  formalities 
of  attestation  required  of  other  wills.^'' 

Unwritten,  or  nuncupative,  wills  are  usually  valid 
only  where  the  testator  was  overtaken  by  sudden  ill- 
ness and  had  no  time  to  make  a  written  will.  By 
statute  in  the  various  states,  and  in  England,  the 
power  to  make  a^^nuncupative  will  is  quite  generally 

25  Evans  v.  Price,  118  Dl.  593. 

26  In  re  White,  125  N.  Y.  544. 

2'  3  Jarman,  Wills  (5th  Amer.  ed.),  p.  767,  note. 
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restricted  to  soldiers  in  service  and  sailors  upon  a 
voyage,  who  are  only  allowed  to  dispose  of  personal 
estate  in  this  manner,  and  that  usually  only  to  the 
extent  of  a  few  hundred  dollars,  the  reason  being 
the  great  hazards  attending  the  correct  reporting  of 
wills  so  made.^® 

36.  Same  subject — Codicil  defined. — ^A  codicil  is 
a  supplement,  or  addition,  to  a  wiU,-made  after  the 
will  and  designed  to  alter  or  add  to  it.  It  may  or 
may  not  be  a  separate  instrument.^^ 

37.  Same  subject — ^A  will  distinguished  from  a 
gift. — ^A  will  differs  from  a  gift  in  this  respect:  it 
is  not  intended  to  operate  or  take  effect  until  the 

28  Prince  v.  Hazleton,  20  Johns.  502  (N.  Y.)  ;  Cooley's  Blaekstone,  vol.  II, 
p.  501,  note. 

The  following  is  an  example  of  a  statutory  provision  covering  a  nuncupa- 
tive vciU:  Illinois  Revised  Statutes,  1911,  Chapter  145,  Page  2379,  §  15.  A 
nuncupative  will  shall  be  good  and  available  in  law  for  the  conveyance  of 
personal  property  thereby  bequeathed,  if  committed  to  writing  within 
twenty  days  after  the  making  thereof,  and  proven  before  the  county  court 
by  two  or  more  Credible,  disinterested  witnesses,  who  were  present  at  the 
speaking  and  publishing  thereof,  who  shall  declare,  on  oath  or  af&rmation, 
that  they  were  present  and  heard  the  testator  pronounce  the  said  words, 
and  that  they  believed  him  to  be  of  sound  mind  and  memory;  and  that  he 
or  she  did  at  the  same  time  desire  the  persons  present,  or  some  of  them, 
to  bear  witness  that  such  was  his  or  her  will,  or  words  to  that  effect;  and 
that  such  will  was  made  in  the  time  of  the  last  sickness  of  the  testator  or 
testatrix;  and  it  being  also  proven  by  two  disinterested  witnesses,  other 
than  those  hereinbefore  mentioned,  that  the  said  will  was  committed  to 
writing  within  ten  days  after  the  death  of  the  testator  or  testatrix;  and 
no  proof  of  fraud,  compulsion  or  other  improper  conduct  be  exhibited,  which, 
in  the  opinion  of  said  court,  shall  be  sufficient  to  invalidate  or  destroy 
the  same;  and  all  such  wills,  when  proved  and  authenticated  as  aforesaid, 
shall  be  recorded  in  like  manner  as  other  wills  are  directed  to  be  recorded 
by  this  act:  Provided,  that  no  letters  testamentary  shall  be  granted  on 
such  will,  until  the  expiration  of  sixty  days  after  the  death  of  the  testator 
or  testatrix. 

29 ' '  Codicil,  a  supplement  or  addition  to  a  will.  It  may  change  the  dis- 
positions of  the  will,  or  even  revoke  some  of  them,  but  does  not  revoke  the 
entire  will.  The  term  codicU  implies  that  the  will,  as  modified  by  the  codicil, 
stands." — Abbott's  Law  Dictionary. 
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death  of  the  testator,  no  title  of  any  kind  vests  in 
those  who  take  under  it  until  that  time,  and  it  is 
subject  to  revocation  at  any  time  before  the  tes- 
tator's death.  A  gift,  on  the  other  hand,  must  take 
effect  in  the  present. 

Gifts  are  of  two  kinds:  (1)  Gifts  inter  vivos,  (2) 
Gifts  causa  mortis. 

By  a  gift  inter  vivos,  that  is,  between  the  living, 
is  meant  a  gift  in  the  ordinary  sense  of  the  word; 
while  gifts  causa  mortis  are  those  made  in  contem- 
plation of  immediate  death,  and  which  become  in- 
valid if  the  person  making  the  gift  recovers.  In 
either  case,  however,  to  make  a  gift  valid  a  present 
title  must  vest  in  the  donee. 

To  constitute  a  valid  donatio  causa  mortis,  it  is 
not  only  essential  that  delivery  to  the  donee  shall  be 
complete  during  the  donor's  life,  but  the  donee  must 
also  take  and  retain  possession  until  after  the 
donor's  death.  Then  in  case  the  donor  dies,  -the  gift 
becomes  complete;  if  he  recovers,  the  title  reverts 
to  him.^" 

30  Appeal  of  Walsh,  122  Pa.  St.  177;  9  Am.  St.  Eep.  8.3. 

Donatio  mortis  causa. — "A  gift  in  expectation  of  death,  a  gift  of  per- 
sonal property  made  by  a  person  in  contemplation  of  his  own  death  by 
delivery  of  the  property  to  another  to  keep  as  his  own  in  case  of  the  donor's 
decease.  The  subject  of  such  a  gift  can  be  personal  property  only;  and,  to 
constitute  a  valid  donatio  mortis  causa,  it  must  be  made  in  actual  peril  of 
the  death,  and  to  take  effect  only  in  case  of  the  death  of  the  donor,  and 
there  must  be  an  actual  delivery  of  the  property,  or  for  the  use  of  the 
donee,  if  such  delivery  can  be  made,  according  to  the  manner  in  which  it 
is  capable  of  being  delivered.  The-  gift  is  conditional,  dependent  upon  the 
contingency  of  expected  death,  and  is  revocable  during  the  life- of  the  donor, 
therein  differing  from  a  gift  inter  vivos.  It  differs  from  a  legacy  in  that 
it  does  not  require  any  proceeding  in  the  court  of  probate,  or  any  assent 
or  action  on  the  part  of  the  executor,  to  perfect  the  title  of  the  donee." — 
Abbott's  Law  Dictionary. 
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CHAPTER  IV. 
ORIGIN,  HISTORY  AND  NATURE  OF  WILLS. 

38.  Origin  of  wills  coincident  with  the  rise  of 
private  property. — ^Among  very  primitive  peoples 
there  was  neither  personal  property  nor  realty  in 
the  hands  of  the  individual  and  consequently  there 
could  be  no  subject  matter  for  wills.  With  the  devel- 
opment of  property  rights  in  the  individual  came  also 
the  custom  or  privilege,  sanctioned  by  the  public  sen- 
timent of  the  community,  of  allowing  the  owner  to 
designate  who  should  succeed  to  his  holdings,  and 
also  a  general  rule  indicating  who  should  take  the 
property  of  a  deceased  person  when  he  failed  to  dis- 
pose of  it  himself.  These  rules  or  customs  were  not 
always  the  same,  and  varied  according  to  the  theory 
of  descent  prevaihng  in  the  community  where  they 
had  their  origin. 

In  nearly  all  primitive  nations  property  belonged 
to  the  community  as  a  whole,  and  the  right  of  the 
individual  was  to  use,  but  not  to  segregate  it,  though 
later,  and  by  degrees,  the  right  of  the  individual  to 
the  lands  surrounding  his  own  habitation  became 
recognized.®^ 

WiUs  are  thus  of  very  ancient  origin,  their  use 
and  legal  sanction  having  been  well  known  to  the 
Grreeks  and  Eomans.     In  England  at  the  time  of 

31  Page,  WiUs  (1st  ed.),  p.  5. 
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t 

the  Norman  Conquest,  wOls  of  both  real  and  per- 
sonal property  were  common.  In  the  Roman  law  the 
will,  though  originally  a  public  and  irrevocable  act, 
had  come,  prior  to  the  time  of  Justinian's  Code,  to 
have  a  striking  similarity  in  its  elements  and  effects 
to  the  modem  will,  ~ 

39.  The  status  of  the  will  in  England  prior  to 
1086. — Prior  to  the  Norman  Conquest,  A.  D.  1066, 
the  Anglo-Saxon  law  recognized  the  right  of  the 
owner  to  will  both  personal  and  real  property,  al- 
though some  authorities  seem  to  think  that  this 
right  was  not  general,  but  confined  only  to  great 

I 

personages,  as  the  king,  bishops,  earldormen  and  the 
like.^^  It  is  quite  possible  that  only  such  persons 
had  property  sufficient  to  warrant  the  trouble  of 
making  a  will.  There  is  some  doubt  also  whether 
this.  pre-Norman  will  \^as  revocable  or  not,  after 
being  made.** 

40.  The  status  of  the  will  after  1066  A.  D.— The 
Conquest  of  England  by  the  Normans  in  1066  A.  D., 
and  the  introduction  of  the  feudal  system,  or  the 
theory  that  all  land  belonged  to  the  king  and  was 
leased  or  rented  out  by  him  to  his  head  men  upon 
their  rendering  military  services, — naturally  put  an 
end  to  the  disposition  of  land  by  will,  as  the  two 
theories  were  incompatible. 

The  will,  however,  did  not  give  place  to  the  theory 
of  the  feudal  system  without  a  struggle,  and  though 
the  common  law  held  that  land  could  not  be  trans- 

32  Pollock  and  Maitland,  History  of  English  Law,  vol.  II,  p.  318;  Page, 
Wills  (1st  ed.),  p.  7. 

83  Pollock  and  Maitland,  History  of  English  Law,  vol.  II,  pp.  318-319. 
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f erred  by  will,. there  were,  in  Kent  and  some  other 
boroughs  and  manors,  exceptions  to  the  general  rule, 
and  in  these  places  lands  could  be  devised.  Personal 
property  remained  free  to  be  disposed  of  by  will, 
and,  an  estate  for  years,  being  considered  as  person- 
alty, could  be  disposed  of  by  will.^*  Real  estate,  how- 
ever, could  not  be  so  disposed  of. 

In  1285,  the  Statute  De  Donis  ^°  was  passed,  mak- 
ing the  conditions  in  the  deed  or  grant  of  the  donor 
obligatory,  and  it  was  thought  that  where  the  word 
"devisee"  was  used  in  a  deed  of  lands,  such  lands 
could  thereafter  be  disposed  of  by  will.  But  the 
courts  held  otherwise.^** 

41.  The  attempt  of  the  courts  of  equity  to  revive 
the  right  to  will  lands. — In  the  fourteenth  and  fif- 
teenth centuries  the  courts  of  equity  in  England  un- 
dertook to  modify  the  common  law  rule  forbidding 
the  disposition  of  lands  by  will.  They  did  it  in  this 
way:  the  conveyancers  had  invented  a  plan  by  which 
the  owner  of  land  could  deed  it  to  a  grantee  to  hold 
to  the  grantor's  use,  or  to  the  use  of  any  other  per- 
son he  might  designate,  and  the  equity  courts  would 
enforce  the  conditions  of  this  grant;  so  when  the 
grantor  undertook  to  appoint  to  this  use  by  will,  the 
equity  courts  continued  to  uphold  and  enforce  the 
use,  thus  practically  making  land,  or  its  benefits, 
devisable. 

In  1535,  Parliament  attempted  to  put  an  end  to 
this  roundabout  method  of  devising  land,  through 

34  2  Blackstone,  Commentaries,  p.  375. 

35  13  Ed.  I,  Stat.  I. 

36  Pollock  and  Maitland,  History  of  English  Law,  vol.  II,  p.  27. 
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the  doctrine  of  uses,  by  passing  what  is  known  as 
the  Statute  of  Uses.^^  The  Statute  of  Uses  provided 
in  effect  that  the  "seisin,"  or  title,  should  follow  the 
use  and  that  the  person  taking  the  use  should,  in 
law,  take  the  entire  legal  title.  So  when  the  grantor 
devised  to  his  own  use,  he  still  held  the  legal  title; 
and  when  he  devised  to  the  uge  of  a  third  person, 
such  person  was  thereby  put  into  possession  of  the 
full  legal  estate. 

This  statute  would  have  put  an  end  to  the  devising 
of  lands  in  England,  had  not  the  equity  courts,  in 
their  attempt  to  outwit  Parliament  and  the  common 
law,  devised  a  new  expedient.  The  method  used  was 
to  interpose  a  second  trust,  that  is,  lands  were  deeded 
to  A  for^the  use  of  B  in  trust  for  C,  and  the  equity 
courts  simply  upheld  C's  beneficiary  interest,  and 
allowed  such  an  interest  to  be  created  by  will.*^ 

42.  The  Statute  of  Wills.— In  1540,  just  five  years 
after  the  passage  of  the  Statute  of  Uses,  Parliament 
passed  the  Statute  of  Wills,*®  which  was  followed  in 
1542-43  by  an  act  to  interpret  the  Statute  of  WiUs.*** 
The  purpose  and  effect  of  these  two  acts  was  to 
remove  the  restriction  upon  the  devise  of  land  at 
common  law;  under  these  statutes  persons  holding 
lands  in  fee  simple,  or  in  socage  tenure,  were  enabled 
to  devise  the  same  at  their  will  and  pleasure,  except 
to  bodies  corporate;  and  those  who  held  estates  by 
the  tenure  of  chivalry  were  enabled  to  devise  two- 

37  27  Hen.  VIII,  chap.  10. 

38  2  Blackstone,  Commentaries,  pp.  375,  376 ;  see  also  subject,  Heal  Prop- 
erty. 

39  32  Hen.  VIII,  chap.  1. 

«  34-35  Hen.  VIII,  chap.  5. 
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thirds  thereof."^  The  Statute  of  Wills,  34-35  Henin- 
Vm,  declared  "wills  or  testaments  made  of  any 
manor,  lands,  tenements  or  other  hereditaments,  by 
any  woman  covert,  or  person  within  the  age  of 
twenty-one,  idiot,  or  by  any  person  de  non  sane  mem- 
ory, shall  not  be  taken  to  be  good  or  effectual  in  law. ' ' 
From  1652  to  1639,  under  Cromwell,  the  feudal 
theories  pertaining  to  the  tenure  of  lands  in  Eng- 
land were  disregarded,  and  after  the  Restoration  of 
the  monarchy,  could  riot  be  revived,  and  nearly  all 
lands  thus  came  to  be  held  by  their  possessors  in 
fee  simple. 

The  feudal  system  did  not  affect  the  disposition 
of  personal  property  by  will,  and  all  through  the 
Norman  period  the  right  to  make  testamentary  bcj 
quests  prevailed.  But  in  some  parts  of  England,  if 
not  in  the  whole  country,  about  the  end  of  the  twelfth 
century,  the  testator  could  only  dispose  of  the  whole 
of  his  personal  property  by  testament  in  case  he  left 
neither  wife  nor  children;  otherwise  he  could  dispose 
of  but  a  third  of  his  personal  property.  One-third  went 
to  his  wife, and  was  known  as  the  "wife's  part,"  one- 
third  to  his  children,  and  known  as  the  '  *  child 's  part, ' ' 
or  "bairn's  part."  In  case  he  left  only  wife  or  chil- 
dren, he  could  dispose  of  one-half  his  property,  the 
other  half  going  to  his  wife  or  children.*^  This  lim- 
itation upon  the  power  of  the  testator  came  to  be 
known  as  the  doctrine  of  reasonable  parts. 

*i ' '  The  effect  of  these  two  acts  was  to  enable  all  persons  except  feme 
coverts,  infants,  idiots  and  persons  of  non-sane  mind  and  memory  to  devise 
by  will  and  testament,  in  writing,  two-thirds  of  their  land  held  by  Knight 's 
services  and  all  lands  held  by  socage  tenure.  The  beneficiary  could  not  be 
a  corporation  by  the  terms  of  these  statutes." — Page,  Wills  (1st  ed.),  §  13. 

^2  2  Blaekstone,  Commentariesj  p.  492. 
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This  limitation  on  the  power  of  the  testator  soon 
faded  away,  and  by  1625,  in  the  beginning  of  the 
reign  of  Charles  I,  it  was  the  general  rule  throughout 
P^ngland  that  a  testator  could  dispose  of  all  his  per- 
sonal property,  except  in  those  districts  where  the 
old  law  still  existed."^  The  Statute  of  I  Vict.  c.  26, 
passed  in  1837,  gave  the  testator  4;he  unlimited  power 
of  disposing  of  his  personal  property. 

43.  History  of  wills  and  testaments  in  the  United 
States. — ^In  the  United  States  each  state  has  its  own 
Statute  of  Wills,  by  which  the  questions  of  capacity, 
form,  execution,  and  effect  are  determined.  These 
statutes  are  based  upon  the  English  common  law 
as  modified  by  the  Statute  of  Wills  and  subse- 
quent statutes  in  England  up  to  the  time  of  the  Dec- 
laration of  Independence.  In  a  few  states  settled 
by  the  French  and  Spanish,  the  law  is  colored  by  the 
French  and  Spanish  law.** 

44.  Extent  of  testamentary  power — General  rule. 
— ^It  was  shown  in  previous  chapters  that  none  of 
the  restrictions  incident  to  feudal  times  and  which 
prevailed  under  the  English  common  law  became  op- 
erative in  the  United  States.  And  the  general  rule 
as  to  testamentary  power  in  this  country  is,  that  all 
property,  both  real  and  personal,  corporeal  and  in- 
corporeal, vested  and  contingent,  legal  or  equitable, 
which  the  owner  may  be  entitled  to  at  the  time  of  his 

*3  2  Blackstone,  Commentaries,  p.  493. 

** ' '  The  net  result  may  be  said  to  be,  that  in  the  greater  part  of  the 
United  States,  the  law  of  wills  is  of  pure  English'  origin,  modified  by  modern 
statutes,  showing  some  influence  of  Spanish  and  French  law  in  some  of  the 
Southern  and  Western  States;  while  in  Louisiana  the  law  of  wills  is  of 
French-Roman  origin,  gradually  yielding  in  some  respects  to  the  influence  of 
the  remaining  common  law  states." — Page,  Wills  (1st  ed.),  $  19. 
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death,  may  be  disposed  of  by  his  lawfully  executed 
will."'* 

This  general  rule  covers  only  such  property  as  the 
testator  owns,  and  his  right  to  dispose  of  property 
by  will  is  always  subject  to  the  payment  of  all  his 
just  debts,  liens,  incumbrances,  or  other  obligations 
created  in  his  lifetime.  And  though  his  will  dispose 
of  all  his  property,  creditors  can  assert  their  claims 
and  have  them  paid  out  of  the  devised  property.**^ 
In  general,  subject  to  the  restrictions  above  named^ 
a  competent  testator  may  dispose  of  his  property  as 
he  pleases.  He  may  select  such  of  his  children  or 
relatives  as  he  desires  for  his  beneficiaries,  or  he  may 
pass  them  all  by  and  leave  his  property  to  strang- 
ers.*' 

45.  Same  subject — Exceptions  to  the  general  ride. 
— To  the  general  rule  that  all  of  testator's  property 
can  be  disposed  of  by  will,  certain  exceptions,  usu- 
ally statutory,  and  substantially  uniform  through- 
out the  United  States,  are  to  be  noted: 

1.  The  expenses  of  administration  and  statutory 
allowances  for  the  support  of  the  widow  and  the 

«Page,  Wills  (1st  ed.),  §§143-148;  Harvard  College  v.  Baleh,  171  HI. 
275;  Tompkin's  Est.,  154  N.  Y.  634;  Allen's  Succession,  49  La.  Ann.  1096; 
Dodge  V.  Gallatin,  130  N.  Y.  117;  Cressinger  v.  Welch's  Lessee,  15  Ohio  156. 
A  representative  statute  provides  that  "Any  person  of  full  age,  and  of 
sound  mind  and  memory,  and  not  under  any  restraint,  having  any  property, 
personal  or  real,  or  any  interest  therein,  may  give  and  bequeath  the  same  to 
.  any  person  by  last  will  and  testament  lawfully  executed. ' ' — Key,  Stats,  of 
Ohio,  §  5914. 

18  Kimball  v.  Bible  Soe.,  65  N.  H.  139;.  In  Re  Kidd,  3  Ch.  Div.  558  (Eng.)  ; 
Young  V.  Snow,  167  Mass.  287. 

*7  It  must  be  understood,  however,  that  for  a  testator  to  disinherit  his 
heirs  at  law,  he  must,  either  expressly  or  by  necessary  implication,  devise 
all  of  his  property  to  others,  and  unless  this  is  done  the  heirs  at  law  will 
be  entitled  to  the  estate. 
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minor  children  of  the  testator  during  the  settlement 
of  his  estate,  are  usually  made  a  charge  upon  the 
testator's  property.*^ 

2.  The  widow's  dower  is  usually  preserved  to  her, 
and  takes  priority  over  a  devise  of  tiie  realty,  unless 
other  provisions  are  made  for  her  in  the  will  which 
she  elects  to  accept  in  lieu  of  her  statutory  right  of 
dower,  or  unless  it  is  waived  by  an  ante-nuptial  con- 
tract. Where  the  husband  has  similar  interests  in 
his  wife's  realty,  he  cannot  be  deprived  of  them  by 
her  will  to  which  he  does  not  consent.*® 

In  a  few  states  she  may  have  both  the  property  be- 
queathed in  the  will  and  her  dower.  But  the  general 
rule  is  different,  and  she  may  have  both  only  in  case 
it  plainly  appears  by  the  will  to  have  been  the  inten- 
tion of  the  testator  that  she  should  have  both.^" 

,3.  The  homestead  interest  of  the  widow  and  the 
children  of  the  testator,  given  in  some  states,  cannot 
be  barred  by  the  testator's  will.^^ 

4.  In  some  states,  certain  interests  in  the  hus- 
band's personal  property  are  reserved  by  statute  to 
the  widow,  and  where  this  is  done  he  cannot  by  will 
divest  her  of  such  property .^^ 

5.  In  a  few  states,  the  property  acquired  by  hus- 
band and  wife  is  regarded  as  community  property,  or 

*8Bev.  stats,  of  Ohio,  §§6038-6040. 

49  Cook  V.  Adams,  169  Mass.  186;  Warren  v.  Warren,  148  Dl.  641; 
Spangler  v.  Dukes,  39  Ohio  St.  642 ;  Wilber  v.  Wilber,  52  Wis.  298. 

^0  Eev.  Stats,  of  Ohio,  §  5963;  Collier  v.  Collier's  Exrs.,  3  Ohio  St.  369. 

'si  Peebles  v.  Bunting,  103  la.  489;  Schorr  v.  Etling,  124  Mo.  42; 
Matheny's  Est.,  121  Gal.  267;  Wells  Estate  v.  Congregational  Church,  63 
Vt.  116. 

52Cummings'  Exr.  v.  Daniel,  9  Dana  361  (Ky.)  ;  Tyler  v.  Wheeler,  160 
Mass.  206.  So  in  Ohio,  without  express  statute,  Doyle  v.  Doyle,  50  Ohio  St. 
330. 
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** acquets,"  wMch  belong  equally  to  tlie  husband  and 
wife,  so  that  neither  can  dispose  of  the  interest  of  the 
other  by  wUl.^* 

6.  Posthumous  children,  or  children  born  after  the 
death  of  the  testator  and  not  provided  for  in.  the 
wUl,  usually  take  as  if  their  parent  had  died  intestate. 
In  some  states,  if  the  testator  had  no  children  at  the 
time  of  executing  his  will,  and  a  chUd  is  subsequently 
born,  such  will  is  deemed  revoked,  unless  such  child 
was  provided  for  in  the  will,  or  so  mentioned  as  to 
show  the  intention  of  the  testator  not  to  provide 
for  it.'" 

7.  Living  children  not  provided  for  in  the  will  of 
the  testator  are  usually  allowed  to  take  as  heirs,  un- 
less it  appears  from  the  will  that  their  omission  was 
intended.®^ 

8.  In  a  number  of  states  the  statutes  provide  that 
a  testator  leaving  a  wife  and  children,  cannot  de- 
vise or  bequeath  his  property  to  a  charitable  corpora- 
tion or  for  charitable  purposes,  unless  such  will  is 
executed  a  specified  time  before  the  death  of  the 
testator.®*  In  Ohio  this  time  is  fixed  at  one  year.®'^ 
But'it  is  held  that  no  one  can  take  advantage  of  such 
defective  will  except  those  who  would  otherwise  take 
the  property  which  has  been  devised  to  the  charit- 
able purpose.^® 

53  Mayo  V.  Tudor 's  Heirs,  74  Tex.  471;  Sharp  v.  Loupe,  120  Cal.  89;  Cox  v. 
Von  Ahlefeldt,  50  La.  Ann.  1266. 

B*  Eev.  stats,  of  Ohio,  §  5959'. 

55  Ehodes  v.  Weldy,  46  Ohio  St.  234. 

SB  Pairchild  v.  Edson,  154  N.  T.  199 ;  Wetter  v.  Habersham,  60  Ga.  193 ; 
Luebbe's  Est., '179  Pa.  St.  447;  Milwaukee  Protestant  Home  v.  Beecher,  87 
Wis.  409;  Schmidt's  Est.,  15  Mont.  117. 

57  Eev.  stats,  of  Ohio,  §  5915. 

68  Trustees  Ohio  St.  Univ.  v.  Folsom,  56  Ohio  St.  701. 
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9.  In  some  states  the  statutes  protect  the  wife  and 
children  of  the  testator  from  being  barred  by  his  will 
in  favor  of  his  mistress  or  illegitimate  children.  Thus 
in  South  Carolina,  a  testator  leaving  a  wife  and  legit- 
imate children  cannot  devise  more  than  one-fourth 
of  the  clear  value  of  his  property  to  such  persons, 
and  no  devise  will  be  permitted  to  evade  the  provi- 
sions of  such  statutes.^® 

10.  Another  general  statutory  restraint  upon  the 
power  of  the  testator  to  devise  his  property,  is  the 
statute  or  rule  governing  perpetuities.  This  rule  of 
law  is  of  long  standing  and  is  designated  to  prevent 
the  postponement  of  the  transfer  of  the  legal  title 
to  real  property  beyond  a  reasonable  time.  The  rule 
as  generally  fixed,  both  in  England  and  the  United 
States,  provides  that  the  vesting  of  the  title  of  any 
estate  cannot  be  postponed,  upon  a  condition  prece- 
dent, for  a  longer  time  than  the  life  or  lives  of  per- 
sons in  existence  at  the  creation  of  the  estate,  and 
twenty-one  years  thereafter.®" 

11.  The  interest  which  the  testator  may  dispose  of 
by  will  must  be  one  which  survives  him  and  is  not 
limited  to  his  lifetime,  as  an  estate  for  life.*^  So, 
while  a  testator  has  the  power  of  disposing  of  an  in- 
surance policy  upon  his  life  which  is  made  payable 
to  his  estate  or  his  executors,  he  cannot  by  will 
change  the  beneficiary,  when  one  has  been  named 

=9  Breithaut  v.  Bauskett,  1  Rich.  Eq.  465  (S.  C.) ;  Gore  v.  Clarke,  37  S.  C. 
537;  Beaty  v.  Eiehardaon,  46  L.  E.  A.  517. 

so  Madison  v.  Larmon,  170  111.  65;  Terrell  v.  Beeves,  103  Ala.  264;  Eev. 
Stats,  of  Ohio,  §  4200;  s«e  subject,  Ebal  Pkopertt,  for  more  complete  treat- 
ment. 

81  Young  V.  Snow,  167  Mass.  287 ;  Studdard  v.  Wells,  120  Mo.  25. 
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and  the  rules  of  tlie  company  provide  that  the  bene- 
ficiary must  be  named  in  a  particular  way,  as  by  an 
order  acknowledged  before  a  justice  of  the  peace.*^ 

46.  Same  subject — After-acquired  real  estate. — 
Under  the  old  English  Statutes  of  Wills,  a  will  did 
not  pass  real  property  acquired  subsequently  to  the 
execution  of  the  will  even  though  the  testator  ex- 
pressly provided  that  it  should  pass.  After-acquired 
personalty  did  pass  where  the  will  covered  it.  "The 
reason  for  the  distinction  was  that  personal  property 
could  be  willed  as  at  common  law,  whereas  real  estate 
could  not.  "When  later  it  became  possible  to  will 
real  estate,  it  was  solely  because  a  statute  made  it 
possible  to  do  so.  The  statute  being  in  derogation 
of  the  common  law  was  construed  strictly,  and  as 
the  early  English  statutes  contained  no  provision 
for  passing  after-acquired  real  property  by  will,  it 
did  not  pass. 

Modern  statutes  of  wills  almost  without  exception 
provide  for  the  devise  of  after-acquired  property. 
Thus  the  Illinois  Statute  of  Wills  empowers  a  tes- 
tator to  devise  all  his  property  which  he  "hath  or 
at  the  time  of  his  death  or  her  death  shall  have."** 
However,  the  will  must  express  the  intention  that 
after-acquired  property  actually  pass  by  it. 

47.  The  testator's  right  to  make  a  will  is  not  a 
property  right. — ^While  the  right  to  make  a  will  is 
general,  and  may  be  exercised  by  all,  under  certain 

62  Mellows  V.  Mellows,  61  N.  H.  137;  Wilbum  v.  Wilbum,  83  Ind.  55; 
Pingrey  v.  National  Life  Ins.  Co.,  144  Mass.  374;  Masonic  Benevolent  Assoc. 
V.  Bunch,  109  Mo.  560;  Arthur  v.  Odd  Fellows  Assoc,  29  Ohio  St.  557; 
Hartwig  v.  Schiefer,  147  Ind.  64;  Fox  v.  Senter,  83  Me.  295;  Hanniga^  v. 
Ingraham,  55  Hun  257  (N.  Y.). 

63  Cummings  v.  Lohr,  246  HI.  577,  Leading  Illustkahvb  Cases. 
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limitations,  yet  this  right  or  privilege  to  dispose  of 
one's  property,  to  take  effect  at  death,  is  not,  and  has 
never  been,  considered  an  absolute  property  right, 
so  as  to  be  protected  by  the  various  constitutional 
provisions  designed  to  uphold  and  guard  private 
property.  As  was  seen  in  the  previous  chapters, 
the  right  to  dispose  of  real  estate  by  wiU  did  not 
exist  at  the  early  common  law,  and  the  disposition 
of  real  property  by  will  has  been  a  matter  of  gradual 
allowance,  depending  for  the  most  part  upon  express 
statutory  provisions,  and  at  no  time  independent  of 
legislative  control. 

The  power  to  make  a  will  is  to  be  regarded,  there- 
fore, as  a  statutory  right  and  not  a  natural  or  ab- 
solute right.**  The  legislature  or  sovereign  authority 
in  a  state  may  not  only  prescribe  regulations  govern- 
ing the  making  and  construction  of  wills,  but  may 
also  at  any  time  qualify  and  limit  the  power  to  dis- 
pose of  property  by  will.  And  this  may  be  done 
after  the  real  property  sought  to  be  disposed  of  by 
will  has  been  acquired.®^  And  the  fact  that  the  stat- 
,  utory  changes  in  the  law  governing  wills  are.  made 
after  the  will  has  been  executed  by  a  living  testator, 
and  are  intended  to  apply  thereto,  does  not  make 
svich  changes  infringe  any  constitutional  provisions.®^ 

6*  Blackstone  observes  that  the  variety  of  laws  and  usages  in  regard  Jo 
■wills,  and  the  further  fact  that  there  were  countries  where  wills  were  not 
allowed,  ' '  serves  to  evince,  that  the  right  of  making  wills  and  disposing  of 
property  after  death,  is  merely  a  creature  of  the  civil  state,  which  has  per- 
mitted it  in  some  countries  and  denied  it  in  others;  and  even  where  it  is 
permitted  by  law,  it  is  subjected  to  different  formalities  and  restrictions  in 
almost  every  nation  under  heaven."    2  Blackstone,  Commentaries,  p.  491. 

86  Patton  V.  Patton,  39  Ohio  St.  590. 

86  Blackbourn  v.  Tucker,  72  Miss.  735,  where  a  change  in  the  law  after  the 
execution  of  the  will  but  during  the  life  of  the  testator,  operated  to  render 
void  the  gift  to  a  charity. 
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In  order  that  new  laws  governing  wills  may  effect 
devises  previously  executed,  the  intention  of  the  leg- 
islature must  be  plain,  otherwise  the  law  will  be  held 
to  apply  only  to  subsequently  executed  wills.*^ 

48.  Agreement  to  will. — Nevertheless  this  power 
to  make  a  wUl  is  not  so  strictly  personal  to  the  tes- 
tator that  he  may  not  by  contract  pledge  himself  to 
a  particular  disposition  of  his  property  by  his  will. 
Just  as  it  is  possible  to  make  a  contract  to  do  any 
other  lawful  act,  a  contract  may  be  made  to  will 
property  to  a  certain  person.  Thus  a  contract  to  will 
land  might  be  enforced  after  the  testator's  death  bj^ 
a  proceeding  in  equity,  just  as  specific  performance 
might  be  had  of  a  contract  to  deed  property,  but  the 
contract  must  be  fiair  and  just  in  all  its  provisions 
and  must,  like  all  contracts,  be  supported  by  an  ade- 
quate consideration.  The  contract  must  be  suifi- 
ciently  definite.  Thus  an  agreement  to  will  property 
to  a  person  if  he  should  make  a  success  at  farming 
it  and  if  no  unknown  cause  should  turn  up,  is  too 
vague,  and  equity  will  not  enforce  its  performance."* 

49.  Mutual,  and  joint  and  mutual  wills. — There 
is  no  legal  objection  to  uniting  the  wills  of  two  per- 
sons in  a  single  instrument  if  such  instrument  can  be 
given  effect,  on  the  death  of  either,  as  the  will  of 
one.®*  A  joint  will  contained  in  a  single  instiju- 
ment  is  the  will  of  each  of  the  makers,  and  at  the 
death  of  one  may  be  probated  as  his  will  and  be  again 

s'Swan  V.  Sayles,  165  Mass.  177;   Packer  v.  Packer,  179  Pa.  St.  580, 
where  a  statutory  provision  passed  subsequently  to  the  execution  of  the  will,- 
dispensing  with  the  requisite  of  attesting  witnesses,  was  held  not  to  apply 
to  the  prior  executed  will. 

«s  Dunshee  v.  Dunshee,  255  111.  296,  301. 

es  Prazier  v.  Patterson,  243  111.  80. 
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probated  at  the  death  of  the  other  as  the  will  of  the 
latter.  Wills  may  be  joint  or  mutual  or  both  joint 
and  mutual,  A  joint  will  is  one  where  the  same  in- 
strument is  made  ihe  will  of  two  or  more  persons 
and  is  jointly  signed  by  them.  It  is  not  necessarily 
either  mutual  or  reciprocal.  Mutual  wills  may  be 
defined  as  the  separate  wills  of  two  persons  which 
are  reciprocal  in  their  provisions.  A  will  that  is 
both  joint  and  mutual  is  one  executed  jointly  by  two 
or  more  persons,  the  provisions  of  which  are  recipro- 
cal, and  which  shows  on  its  face  that  the  devises  are 
made  one  in  consideration  of  the  other.  These  sev- 
eral classes  of  wills  have  some  characteristics  that 
distinguish  them  one  from  the  other.  A  joint  will 
which  is  not  reciprocal  is  simply  the  individual 
personal  will  of  each  of  the  persons  signing  the  same 
and  is  subject  to  ihe  same  rules  that  would  apply  if 
the  wills  were  several.  Mutual  wills — that  is,  where 
two  persons  execute  wills  reciprocal  in  their  provi- 
sions but  separate  instruments — ^may  or  may  not  be 
revocable  at  the  pleasure  of  either  party,  according 
to  the  circumstances  and  understanding  upon  which 
they  were  executed.  To  deprive  either  party  of  the 
right  to  revoke  such  mutual  will  it  is  necessary  to 
prove,  by  clear  and  satisfactory  evidence,  that  such 
wills  were  executed  in  pursuance  of  a  contract  or  a 
compact  between  the  parties,  and  that  each  is  the 
consideration  of  the  other;  and  even  in  cases  where 
mutual  wills  have  been  executed  in  pursuance  of  a 
compact  or  agreement  between  the  parties,  the  law 
appears  to  be  well  settled  that  either  party  may,  dur- 
ing the  lifetime  of  both,  withdraw  from  the  compact 
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and  revoke  the  will  as  to  him.  A  joint  and  mutual 
will  is  revocable  during  the  joint  lives  by  either 
party,  so  far  as  relates  to  his  own  disposition,  upon 
giving  notice  to  the  other,  but  it  becomes  irrevocable 
after  the  death  of  one  of  them  if  the  survivor  takes 
advantage  of  the  provisions  made  by  the  other.'"' 

These  wills  were  not  favored  under  the  early  Eng- 
lish law  and  both  the  common  law  and  the  ecclesias- 
tical courts  pronounced  against  them,  but  the  better 
opinion  now,  both  in  England  and  in  America,  is  as 
above  stated.  An  example  of  a  joint  and  mutual  will 
would  be  as  follows: 

"Know  all  men  hy  these  presents,  that  we,  Thomas 
R.  James  and  Jane  Gr.  James,  wife  of  said  Thomas, 
being  of  sound,  disposing  mind  and  memory,  and  de- 
sirous of  disposing  of  our  worldly  estate  after  our 
-deaths,  respectfully  do  make,  publish,  and  declare 
this  and  none  other  to  be  our  and  each  of  our  last 
will  and  testament,  hereby  revoking  all  and  singu- 
lar any  other  will  or  wills  by  us  or  either  of  us  at  any 
time  made. 

"First.  It  is  our  will  that  all  our  debts,  joint  and 
several,  together  with  funeral  expenses,  be  fuUy  paid 
directly  after  our  deaths*  respectively. 

"Second.  We  give,  devise,  and  bequeath  to  each 
other,  respectively,  all  such  estate,  right,  title,  and 
interest  as  we,  respectively,  hold,  possess,  and  enjoy 
in  and  to  the  following  described  real  estate,  viz.: 
The  north-west  quarter  of  the  north-east  quarter, 
the  north-east  quarter  of  the  north-west  quarter,  the 
south-west  quarter  of  the  north-east  quarter,  and  the 
south-west  quarter  of  the  north-west  quarter  of  sec- 
tion eleven  (11) ;  and  twenty-nine  and  one-half  acres 

70  30  Am.  &  Eng.  Encye.  of  Law  (^nd  ed.),  p.  621. 
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on  the  west  side  of  the  east  half  of  said  section  11,  all 
in  township  6,  south,  range  4,  west  of  the  fourth  prin- 
cipal meridian,  in  Pike  county,  Illinois,  being  the 
same  premises  on  the  part  of  which  we  now  reside, 
and  all  of  which  we  own,  not  as  tenants  in  common, 
but  each  his  and  her  part  in  severalty,  hereby  giving 
and  devising  the  land  of  the  one  who  may  die  first 
to  the  survivor  during  his  or  her  natural  life, 

''Third.  After  the  decease  of  both,  it  is  the  in- 
tention of  this  testament  that  the  whole  of  said  real 
estate,  or  any  other  we  may  own  at  the  time  of  the 
decease  of , the  survivor  of  us,  shall  go  to  and  be  held 
and  enjoyed  by  our  daughter,  Eva  Prazier,  for  and 
during  her  natural  life,  and  after  her  death  it  is  our 
will  that  the  whole  of  our  said  real  estate,  and  every 
part  and  parcel  thereof,  with  the  remainder  in  fee 
simple,  shall  pass  to  and  in  such  estate  vest  in  the 
lawful  issue  and  children  of  the  body  of  the  said  Eva 
Prazier  living  at  the  time  of  her  decease,  by  her  pres- 
ent or  any  other  husband. 

T.  R.  JAMES,  (Seal) 

JANE  G.  JAMES.      (Seal) " 

50.  Alternative  wills. — "Alternative  wills"  ap- 
plies to  the  situation  where  the  testator  executes 
two  wills  covering  the  sam»  property,  on  the  same  or 
different  dates,  with  the  provision  that  one  or  the 
other  shall  operate  as  his  last  will  and  testament, 
depending  upon  a  certain  contingency.  It  is  com- 
mon for  the  testator  to  incorporate  this  provision  in 
one  of  the  wills — if  the  wills  are  of  different  dates, 
in  the  later  one  of  the  two — or  in  a  codicil  executed 
subsequent  to  the  execution  of  the  two  wills.  The 
contingency  may  depend  upon  some  natural  event, 
or  it  may  depend  upon  the  will  or  wish  of  some  per- 

46 


ORIGIN  AND  HISTORY  OF  WILLS  47 

son.  Thus,  in  one  ease,  a  testator  made  two  wills 
of  different  dates.  Then  he  made  a  codicil  in  which 
he  provided  that  if  he  should  die  before  a  certain 
date,  the  former  of  the  two  wills  should  operate  as 
his  last  wUl  and  testament,  otherwise  the  latter.  He 
died  before  the  date  and  the  former  was  declared 
his  last  will.''^  In  another  case,  the  testator  made  a 
codicil  in  which  he  made  some  provisions  altering 
his  will,  and  provided  that  his  wife  should  have  the 
option,  after  his  death,  of  adding  the  codicil  to  his 
will  or  not  as  she  chose.  It  was  held  that  unless  the 
wife  elected  to  include  the  codicil,  it  would  not 
become  part  of  the  will  and  would  not  become 
effective.''* 

51.  The  rights  of  devisees  under  a  valid  will  be- 
come vested  property  rights  at  the  death  of  the  tes- 
tator.— ^It  is  to  be  understood  that  the  rights  of 
devisees  and  legatees  under  a  valid  will  become 
vested  property  rights  at  the  time  of  the  testator's 
death  and  cannot  thereafter  be  subject  to  legislative 
control.  Therefore  any  attempt  by  the  legislature, 
t^irough  subsequent  statutes,  either  to  make  a  valid 
wUl  invalid,  or  an  invalid  will  valid,  the  testator 
having  died  before  the  passage  of  the  statute,  would 
be  imconstitutional.  That  is,  where  a  will  is  invalid 
under  the  law  in  force  when  the  testator  died,  na 
subsequently  passed  statute  can  make  it  valid,  and 
likewise,  if  the  will  is  valid,  no  subsequent  legislative 
act  can  destroy  its  validity.''' 

71  In  Be  Hamilton's  Estate,  74  Pa.  St.  69. 

72  Goods  of  Smith,  L.  E.  1  P.  &  D.  717  (Eng.). 

73  People  V.  Powers,  147  N.  Y.  104;  Hartson  v.  Elden,  50  N.  J.  Eq.  522; 
Jones  V.  Robinson,  17  Ohio  St.  171;  Remington  v.  Metropolitan  Sav.  Bank 
76  Md.  546. 
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But  the  death  of  the  testator  will  not  prevent 
the  legislature  from  changing  the  laws  governing  the 
settlement  of  estates,  though  such  laws  apply  to  the 
estate  of  the  deceased  testator.  Thus  where  the  sub- 
sequent law  gave  the  surviving  executor  power  to 
sell  lands  mentioned  in  the  will,  the  law  was  held 
valid/* 

7*  BredenbuTg  v.  Bardin,  36  S,  C.  197.    See  also  MeGillis  v.  McGillis,  154 
N.  y.  532. 
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CHAPTER  V. 

CAPACITIES  OF  TESTATORS  AND  BENEFICIARIES  IN 

GENERAL. 

52.  Who  may  make  a  will — The  present  general 
rule. — As  a  general  rule,  any  person  of  the  required 
age,  of  sound  mind,  and  under  no  constraint,  may 
make  a  will  of  both  real  and  personal  property,  by 
complying  with  the  prescribed  statutory  formalities. 

At  the  early  common  law,  the  requirements-  re- 
garding capacity  to  make  a  will  and  a  testament  were 
widely  divergent,  because  of  the  essential. difference 
in  the  two  classes  of  property,  and  the  fact  that  tes- 
taments were  construed  by  ecclesiastical  or  canon 
law,  while  wills  were  governed  by  statute  and  com- 
mon law.  Under  modern  legislation  the  capacity  re- 
(juired  to  make  a  defvise  of  realty  and  a  bequest  of 
personalty  are  the  same,  except  in  a  few  states, 
where  some  slight  distinctions  are  made.  Attention 
is  called  also  to  the  rule  that  nuncupative  wills  apply 
only  to  personal  property  and  not  to  real  estate. 

In  discussing  capacity  to  make  a  will,  it  is  to  be 
understood  that  the  testator  must  be  of  the  required 
capacity  at  the  time  of  making  the  will.  If  he  is 
not  qualified  at  the  time  the  will  is  executed,  the 
fact  that  he  subsequently  becomes  capacitated  will 
not  make  the  will  valid  unless  it  is  republished, 
which  is  practically  a  remaking  of  it  at  the  time  he 
becomes  qualified;  but  if  he  is  qualified  when  the 
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will  is  made,  his  subsequent  incapacity  will  not  de- 
stroy the  validity  of  the  will.'^* 

This  general  rule  as  to  who  may  make  a  will,  will 
be  discussed  as  regards:  (1)  disabilities  of  certain 
persons,  and  (2)  disabilities  as  regards  age. 

53.  Disabilities  affecting  certain  persons. — ^TJnder 
this  section  will  be  discussed  certain  general  disabili- 
ties which  have  prevailed  affecting:  (a)  Criminals, 
(b)  Aliens,  and  (c)  Married  women. 

(a)  Criminals.  Under  the  ancient  law,  many 
persons  who  were  regarded  as  offenders  against 
municipal  or  religious  laws,  were  classed  as  out- 
laws, and  under  the  doctrine  of  attainder,  they  were 
prevented  from  inheriting  or  disposing  of  property 
and  consequently  could  not  make  a  valid  wiU.  The 
Constitution  of  the  United  States  abolished  attain- 
der, or  corruption  of  blood,  so  that  the  estate  of  a 
convicted  felon  is  not  forfeited,  and  unless  the  state 
statutes  provide  that  a  convict  may  not  make  a  valid 
will,  he  may  do  so.''® 

(b)  Aliens.  At  common  law  an  alien  might  make 
a  will  of  personal  property,  but  as  his  real  property 
was  held  subject  to  b^  defeated  at  any  time  by  the 
rights  of  the  state  or  sovereignty  in  which  he  lived, 
his  power  to  will  such  property  was  limited  by  this 
defeasible  title.'^^  But  in  many  states  of  the  Union, 
all  restrictions  upon  the  property  rights  t)f  aliens 

70  Eeichenbaeh  v.  Euddaeh,  127  Pa.  St.  564;  Martin  v.  Thayer,  37  W.  Va. 
38 ;  Osgood  v.  Breed,  12  Mass.  525 ;  Etter  v.  Armstrong,  46  Ind.  197 ;  Bur- 
kett  V.  Whittemore,  36  8.  C.  428. 

7«  Kenyon  v.  Saunders,  18  E.  I.  590. 

"  Taylor  v.  Benham,  5  How.  233  (TJ.  S.) ;  Gray  v.  Kauflfman,  82  Tex. 
65;  Phillips  v.  Moore,  100  U.  S.  208. 
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have  been  abolished;  where  they  have  not  been  abol- 
ished, the  common  law  rule  still  prevails.''* 

(c)  Married  women.  Unmarried  women  are  sub- 
ject to  the  same  rule  as  other  persons,  but  married 
women,  at  common  law,  and  to  some  extent  under 
modem  statutes,  are  subject  to  restrictions  upon 
their  testamentary  powers."  As  a  general  rule,  how- 
ever, the  restrictions  affect  both  husband  and  wife 
alike,  attention  being  called  to  the  rules  referred  to 
on  pages  38  and  39  above. 

Thus  at  common  law  a  married  woman  was,  with 
the  exception  hereafter  noted,  entirely  incompetent 
to  make  a  will  of  real  estate,  even  with  her  husband's 
consent,  or  though  her  husband  was  the  devisee. 

As  an  exception  to  the  above  rule,  a  married 
woman  could,  at  common  law,  dispose  by  will  of  real 
estate  to  which  she  had  an  equitable  title,  as  by 
virtue  of  the  conveyance  of  it  to  trustees  for  her 
sole  and  separate  use.*"    And  she  could  also  dispose 

'8  In  Iowa  aliens  may  hold  320  acres  of  land  for  a  period  of  ten  years. 
Purenes  v.  Severtson,  102  la.  322.  The  right  of  the  states  to  hinder  or  for- 
bid non-resident  aliens  from  acquiring  or  holding  real  estate  is  limited  by  the 
treaties  made  by  the  United  States  with  other  nations,  by  which  the  citizens 
of  each  country  are  allowed  to  hold  real  property  within  the  territory  of  the 
other.  Burrow  v.  Burrow,  98  la.  400;  Adams  v.  Akerlund,  168  1\\.  632; 
Eixner's  Succession,  48  La.  Ann.  552,  32  L.  R.  A.  177. 

79  Bacon,  Abr.  Wills  (B),  p.  481;  Osgood  v.  Breed,  12  Mass.  525;  Bradish 
V.  Gibbs,  3  Johns.  Oh.  523  (N.  Y.)  ;  Fitch  v.  Brainerd,  2  Day  163  (Conn.). 
By  the  original  Statute  of  Wills,  22  Hen.  VIII,  married  women  were  ap- 
parently allowed  to  make  wills,  but  this  apparent  power  was  promptly 
changed  by  the  Stat.,  34  Hen.  VIII,  chap.  5,  which  expressly  excepted  mar- 
ried women  from  those  who  might  make  a  Will. 

so  Rich  V.  Cockell,  9  Ves.-  Jr.  369  (Eng.)  ;  Peacock  v.  Monk,  2  Ves.  190 
(Eng.).  Where  by  contract  made  before  or  after  marriage,  upon  a  new 
consideration,  a  woman  reserved  power  to  dispose  of  her  separate  property 
by  will,  equity  would  enforce  the  contract,  without  the  appointment  of 
trustees.^  Hall  v.  Waterhouse,  5  Giff.  64  (Eng.)  ;  Johnson  v.  Johnson,  24 
S.  W.  628  (Ky.). 
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of  real  estate,  conveyed  to  her  use,  by  appointing 
beneficiaries,  where  a  power  authorizing  such  ap- 
pointment was  contained  in  the  conveyance.®^ 

As  to  personal  property  at  the  common  law^  a 
married  woman  could  only  make  a  will  disposing 
of  her  personal  property,  in  case  her  husband  gave 
his  consent  to  the  particular  will  in  question,  with 
a  full  knowledge  of  its  contents,  and  did  not  revoke 
his  consent  before  the  will  was  probated.*^  The  con- 
sent of  the  husband  might  be  by  parol  before  or 
after  the  wife's  death,  and  might  be  express  or  im- 
plied. It  must  be  to  the  very  wiU  in  question  with 
full  knowledge  of  its  contents,  and  could  always  be 
revoked  by  the  husband  before  probate,  but  not 
afterwards.®* 

As  an  exception  to  the  above  rule,  a  married 
woman  might  at  common  law  make  a  testament 
without  her  husband's  consent,  disposing  of  personal 
property  settled  upon  her  to- her  sole  and  separate 
use,  and  this  whether  such  property  was  derived 
from  her  husband  or  from  a  third  person.®* 

54.  Same  subject — Modem  rule  as  to  right  of 
married  woman  to  dispose  of  property  by  will. — In 

SI  Hawkins  v.  Kemp,  3  East  410  (Eng.) ;  Pride  v.  Bubb,  41  L.  J.  Ch.  105 ; 
Wagner  v.  Ellis,  7  Pa.  St.  411 ;  Dunn 's  Appeal,  85  Pa.  St.  94. 

82  Marston  v.  Norton,  5  N.  H.  205 ;  Anderson  v.  Miller,  6  J.  J.  Marsh. 
568  (KyJ.  The  reason  for  this  rule  being  that,  at  common  law,  a  wife 
really  had  no  personal  property  unless  by  the  consent  of  her  husband.  See 
in  this  connection  3  Cyclopedia  of  Law,  §§  319-322. 

83  Kurtz  V.  Sa;ylor,  20  Pa.  St.  205;  Brook  v.  Turner,  2  Mod.  170  (Eng.)  ; 
Cutter  V.  Butler,  25  N.  H.  343.  A  married  woman  could  also  dispose  of  her 
personal  property  by  will  where  her  husband  was  incapacitated  to  act  for 
himself,  or  had  abjured  the  realm,  was  a  convicted  felon,  or  civilly  dead. 
See  Page,  Wills  (1st  ed.),  §  89. 

84  Tucker  V.  Inman,  4  M.  &  G.  1049  (Eng.)  ;  Lee  v.  Bennett,  81  Miss.  1]9. 
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the  United  States,  nearly  all  of  the  common  law 
disabilities  affecting  married  women  in  relation  to 
their  property  have  been  removed  by  statutes.  Thus 
in  Arkansas,  Connecticut,  Delaware,  Greorgia,  In- 
diana, Illinois,  Iowa,  Maine,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Montana,  Nebraska,  Ne- 
vada, New  York,  North  Carolina,  North  Dakota, 
Ohio,  South  Carolina,  South  Dakota,  .Texas,  Utah, 
Vermont,  West  Virginia  and  Wisconsin,  married 
women  have  substantially  the  same  rights  to  dispose 
of  property  by  will  as  unmarried  women  and  men* 
In  Missouri,  New  Hampshire,  New  Jersey,  Oregon, 
Rhode  Island,  Tennessee  and  Virginia,  a  married 
woman  is  unrestricted  except  as  to  her  husband's 
right  of  courtesy.  In  California,  Kansas  and  Massa- 
chusetts, married  women  may  dispose  of  but  half  of 
their  estate  without  the  consent  of  their  husbands. 
In  Alabama,  Arizona,  California,  Georgia,  Ken- 
tucky, Louisiana  and  Washington,  they  may  dispose 
of  their  statutory  separate  property  by  will.*® 

State  statutes  are  continually  modifying  and  liber- 
alizing the  restrictions  imposed  upon  married  women 
and  it  is  possible  that  new  stat&tes  have  been  passed 
in  some  of  the  states  above  mentioned,  doing  away 

«o  Where  state  statutes  require  the  husband 's  consent  to  the  wife 's  wUl, 
•or  testament,  this  consent  must  usually  be  in  writing.  Gregory  v.  Oates, 
92  Ky.  532;  Tyler  v.  Wheeler,  160  Mass.  206.  The  right  of  a  married 
woman  to  dispose  of  her  property  by  will,  thus  depends  upon  statutes  either 
.giving  her  express  power  or  removing  the  disabilities  imposed  by  the  com- 
mon law;  these  statutes  are  so  construed  that  only  the  form  of  will  pre- 
scribed therein  can  be  made  by  the  married  woman.  Thus  where  the  statute 
provided  that  she  might  make  a  will  of  her  separate  estate,  when  attested 
"by  witnesses,  it  was  held  that  a  holographic  will  without  witnesses  "was 
invalid,  though  such  a  will  would  have  been  valid  if .  made  by  a  man  or 
unmarried  woman.    Scott  v.  Harkness,  59  Pac.  Eep.  556'(Id.). 
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with  more  of  the  common  law  restrictions  on  the 
wife's  right  to  dispose  of  her  property.®® 

55.  Disabilities  as  regards  age. — ^Nonage,  or  lack 
of  capacity  to  make  a  will  because  of  immature  age, 
has  been  one  of  the  disabilities  common  to  all  legal 
systems.  Under  the  early  English  ecclesiastical  law 
a  will  of  personal  property  could  be  made  by  males 
at  the  age  of  fourteen,  and  by  females  at  the  age  of 
twelve  years  and  over.  The  Statute  of  Wills  (32 
Henry  VUI)  fixed-the  age  for  capacity  to  will  real 
property  at  twenty-one  years.®^  The  Statute  of 
I  Vict,  fixed  the  age  of  capacity  at  twenty-one  years, 
for  both  real  and  personal  property. 

In  the  majority  of  the  United  States  a  person 
must  have  reached  the  age  of  twenty-one  years  to 
have  capacity  to  make  a  will  as  respects  real  or 
personal  property.*®  In  some  of  the  states  the  age 
of  capacity  required  is  twenty-one  years  for  real 
estate  and  eighteen  years  for  personal  property.®'' 
In  a  few  states,  the  statutory  age  for  making  a  will 
is  eighteen  years  for  both  real  and  personal  prop- 
erty.**"   In  Colorado,  Illinois,  Maryland,  Missouri, 

86  See  subject  of  Wills,  American  &  English  Encyclopedia  of  Law 
(2nd  ed.). 

87  2  Blackstone,  Commentaries,  p.  497. 

88  This  is  a  rule  in  Arizona,  Florida,  Indiana,  Iowa,  Kansas,  Kentucky, 
Maine,  Massachusetts,  Michigan,  Minnesota,  Mississippi,.  Nebraska,  New 
Hampshire,  New  Jersey,  New  Mexico,  Ohio,  Pennsylvania,  South  Carolina,. 
Texas,  West  Virginia  and  Wyoming. 

89  This  is  the  rule  in  Alabama,  Arkansas,  Oregon,  Bhode  Island  and 
Virginia. 

80  This  is  the  rule  in  California,  Conneetieiit,  Idaho,  Montana,  Nevada,. 
North  Dakota,  South  Dakota  and  Utah.  In  Wisconsin  21  years  is  required 
in  all  cases,  except  that  a  married  woman  is  competent  to  make  a  will  at 
the  age  of  18  years.  In  Colorado  persons  at  the  age  of  17  years  can  make 
a  valid  will  of  personal  property. 
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and  Washington,  the  age  of  capacity  is  fixed  at 
twenty-one  years  for  males  and  eighteen  years  for 
females.  In  New  York,  a  person  must  be  twenty-one 
3^ears  of  age  to  dispose  of  realty  by  will;  and  if  a 
male  person,  eighteen  years  of  age,  and  if  a  female, 
sixteen  years  of  age,  to  make  a  valid  will  disposing  of 
personalty. 

56.  Same  subject — Effect  of  statutory  require- 
ments as  to  age. — The  state  statutes  fixing  the  age 
of  capacity  to  make  a  will  always  control  whenever 
this  question  arises.  The  statutes,  therefore,  should 
always  be  consulted  in  determining  the  age  of 
capacity. 

A  person  is  deemed  to  have  attained  the  age  re- 
quired on  the  last  day  of  the  year  immediately  pre- 
ceding the  prescribed  year,  that  is,  if  the  age  of 
capacity  is  twenty-one,  a  person  is  of  full  age  on 
the  last  day  of  his  twentieth  year.'^ 

57.  Who  may  take  by  will — The  general  rule. — 
As  a  general  rule,  any  person  may  take  property  by 
will,  including  married  women,  infants  and  insane 
persons,  so  long  as  the  gift  in  itself  is  not  injurious. 

58.  Exceptions  to  the  general  rule. — Some  excep- 
tions to  this  general  rule  which  were  made  at  com- 
mon law,  and  which  prevail  to  some  extent  under 
modern  statutes,  are  now  to  be  mentioned.  These 
exceptions  include : 

Aliens.  At  common  law  aliens  could  take  a  per- 
fect title  to  personal  property  under  a  testament, 
and  such  property  was  only  liable  to  be  confiscated 
by  the  state  in  case  of  the  party  becoming  an  alien 

01  Bacon,  Abr.  Wills  (B),  p.  481;  Ex  parte  Holyland,  11  Ves.  11  (Eng.). 
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enemy, "^  And  at  common  law  an  alien  could  take 
a  valid  title  to  real  property  under  a  will,  but  his 
title  was  subject  to  loe  defeated  at  any  time  by  the 
government,'  or  state  in  which  he  lived,  taldng  pos- 
session of  the  same.  In  many  of  the  states,  statutes 
have  done  away  with  the  common  law  disabilities 
imposed  upon  aliens,  and  where  this  has  been  done 
they  are  as  free  to  take  and  hold  property  as  citizens 
are.  In  a  few  states,  as  Iowa,  Illinois,  New  York, 
aliens  are  either  forbidden  to  acquire  real  estate 
vr  are  limited  in  the  amount  they  may  hold."^ 

59.  Same  subject — Corporations. — ^Under  the 
early  English  law  a  corporation  might  take  real  or 
personal  property  by  will,  but  later  under  the  Stat- 
ute of  Mortmain,  and  until  the  Statute  of  Wills  of 
I  Vict.,  corporations  could  not  take  real  property  by 
devise.  This  Statute  of  Mortmain  has  never  pre- 
vailed in  this  country  except  in  Pennsylvania  and 
South  Carolina  for  a  while,  so  that,  unless  restrained 
by  express  provisions  of  the  statutes,  a  corporation 
may  take  by  will  such  real  or  personal  property  as 
it  is  authorized  to  hold  in  its  charter.®* 

92  Harney  v.  Donohoe,  97  Mo.  141 ;  Craig  v.  Leslie,  3  Wheat.  563  (IT.  S.) ; 
Page,  Wills  (1st  ed.),,  §  150. 

03  Opel  V.  Shoup,  100  la.  407 ;  Turenes  v.  Severtson,  102  la.  322 ;  Jele  v. 
Lemberger,  163  111.  338 ;  Schultze  v.  Schultze,  144  lU.  290,.  19  L.  E.  A.  90 ; 
McGillis  V.  McGilUs,  154  N.  Y.  532. 

94  McGraw's  Est.,  Ill  N.  Y.  66;  American  Bible  Soe.  v.  Marshall,  15  Ohio 
St.  537.  In  South  Carolina  a  statute  similar  to  the  Statute  of  Mortmain 
was  in  effect  until  1872.  Am.  Bible  Soc.  v.  Noble,  11  Kich.  Bq.  156  (S.  C). 
In  Maryland,  by  a  constitutional  provision,  a  religious  corporation  cannot 
take  by  devise  unless  the  legislature  sanctions  it.  Church  v.  Smith,  56  Md. 
363.  In  a  few  states,  the  statutes  provide  that  a  corporation  cannot  hold 
real  estate  in  excess  of  a  named  sum,  and  under  this  rule  a  devise  to  such 
a  corporation  in  excess  of  the  specified  amount  will  be  invalid  as  to  the 
excess.  Starkweather  v.  Amer.  Bible  Society,  72  111.  50;  Wood  v.  Hammond, 
16  B.  I.  98. 
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In  the  case  of  devises  to  foreign  corporations,  the 
power  to  take  is  usually  governed  by  the  law  of  the 
state  where  the  land  lies,  but  it  is  held  that  if,  in  its 
home  state,  the  corporation  cannot  take  by  devise,  it 
cannot  take  in  another  state,  though  the  laws  of  that 
state  permit  corporations  organized  there,  to  take."' 

An  unincorporated  company  may,  in  its  name,  take 
personal  property  by  wUl,  but  not  real  estate.  But 
if  the  company  becomes  incorporated  before  the 
title  is  to  vest,  it  may  then  take  devises.  So  gifts 
to  charities,  or  to  corporations,  to  be  thereafter  or- 
ganized, are  good.®® 

Public  corporations,  such  as  municipalities,  the 
state,  and  the  like,  may  be  beneficiaries  under  a 
will.*'  It  is  a  question  decided  both  ways  whether  or 
not  the  United  States  may  take  property  by  devise.*** 

60.  Same  subject — Other  cases.— It  is  held,  on 
grounds  of  public  policy,  that  one  who  murders  the 
testator  for  the  purpose  of  securing  the  benefit  of 
his  wOl,  cannot  be  permitted  to  take  under  it.  And 
a  devise  to  any  unlawful  society  will  not  be  allowed 
to  take  effect.*® 

61.  Same  subject — Illegitimate  children. — At 
conunon  law  the  rule  prevailed  that  while  a  parent 
or  reputed  parent  to  an  illegitimate  child  could  pror 

<">  starkweather  v.  Amer.  Bible  Soc,  72  111.  50 ;  contra,  Amer.  Bible  Soe. 
V.  Marshall,  15  Ohio  St.  537;  Thompson  v.  Swoope,  24  Pa.  St.  474. 

ooEoyer's  Est,  123  Gal.  614. 

sTBeurhaus  v.  City  of  Watertown,  94  Wis.  617;  Qnincy  v.  Attorney-Gen- 
eral, 160  Mass.  431 ;  Carder  v.  Fayette  County,  16  Ohio  St.  353. 

OS  Dickinson  v.  TJ.  S.,  125  Mass.  311,  holding  that  it  can  take;  and  In  re 
Fox 's  Estate,  52  N.  Y.  530,  and  V.  S.  \.  Fox,  94  TJ.  S.  315,  holding  that  it 
cannot. 

98  Eiggs  V.  Palmer,  115  N.  Y.  506,  12  Amer.  St.  Eep.  819.- 
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vide  for  it  by  will,  others  than  the  parents  could  not 
provide  by  will  for  future-born  illegitimate  children, 
and  devises  by  such  persons  were  held  void,  the 
reason  being  that  such  provisions  might  encourage 
illegitimacy/ 

By  the  modem  rule  the  more  humane  policy  of  the 
civil  law  is  followed  rather  than  the  austere  one  of 
the  common  law,  in  that  all  illegitimate  children, 
whether  born  or  to  be  born,  may  be  provided  for  by 
will  both  by  their  reputed  parents  and  others,  and 
such  bequests  will  be  valid  if  the  beneficiaries  are 
properly  described.  A  sufficient  description  is  made 
when  they  are  mentioned  as  the  illegitimate  children 
of  a  named  mother.^ 

1  In  Be  Bolton,  31  Ch.  Div.  542  (Eng.) ;  Oceleston  v.  PuUalove,  L.  E.  9 
Ch.  147  (Eng.). 

2  Page,  Wills  (1st  ed.),  §156;  School's  Will,  100  Wis.  650;  Hayden  v. 
Barrett,  172  Mass.  472;  Hughes  v.  Knowlton,  37  Conn.  429. 
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DIVISION  II 

THE  EXECUTION,  REVOCATION,  REVIVAL 
AND  REPUBLICATION  OF  WILLS 

CHAPTER  VI: 
GENERAL  PRINCIPLES. 

62.  In  general. — The  purpose  here  will  be  to  in- 
dicate how  to  perfect  a  will.  Incidentally,  those 
questions  affecting  the  life  of  a  will  will  also  be  con- 
sidered, such  as  revocation,  republication  and  re- 
vival. The  questions  of  the  revocation,  republication 
and  revival  of  parts  of  wills  and,  in  that  connection, 
lapsed,  void  and  adeemed  legacies,  will  be  discussed. 
In  fact,  under  this  general  heading  all  matters  that 
properly  go  to  the  structure,  form,  execution  and 
continued  existence  of  the  will  or  any  of  its  parts 
or  provisions,  are  to  be  treated.  ' 

63.  A  will  is  ambulatory. — ^A  will  is  unlike  a  deed 
in  that  a  will  may  at  any  time  be  revoked  by  the 
testator.  It  is  commonly  said  that  a  will  is  ambu- 
latory until  death.  By  that  is  meant  that  the  will  is 
inoperative  and  ineffective  trntU  death  and  takes 
effect  at  death  only  if  it  is  then  in  existence.^  A 
deed,  on  the  contrary,  takes  effect  at  once  upon  de- 
livery and  acceptance,  and  may  not  thereafter  be 
revoked  by  the  grant()r.    In  short,  where  a  person 

3  Stetson  V.  Stetson,  200  111.  601,  Leading  Illustrative  Cases. 
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makes  a  gift  by  deed  he  puts  it  out  of  Ms  control  to 
recall  the  gift,  but  where  he  makes  it  by  will,  he 
may  recall  it  at  any  time  before  his  death. 

64,  Wills  purely  statutory. — ^As  was  explained 
hereinbefore,  the  modem  will  was  unknown  at  com- 
mon law.  It  is  true,  there  were  wills  of  personal 
property  recognized  by  the  ecclesiastical  courts,  but 
a  will  of  real  estate  was  not  recognized  except  in 
some  localities,  being  inconsistent  with  and  deroga- 
tory of  the  feudal  ideas  of  land  tenure.  The  subject 
of  wills,  therefore,  must  necessarily  base  its  founda- 
tion upon  some  statute.  In  this  country,  the  sub- 
ject is  governed  by  a  statute  in  each  individual  state. 
These  statutes  are  generally  of  the  same  nature,  how- 
ever, and  attention  shall  therefore  be  called  to  three 
statutes  which  are  appended  here,  under  the  desig- 
nations by  which  they  are  hereinafter  referred  to. 

There  were  some  very  old  English  statutes  on  the 
subject,  but  the  first  one  that  is  of  any  value  for  the 
purpose  of  these  illustrations  is  the  one  passed  in 
England  in  A.  D.  1677  in  the  twenty-niath  year  of 
the  reign  of  Charles  II.  This  was  known  as  part 
of  the  Statute  of  Frauds. 

29  Car.  n.  c.  3  (1677).— V.  And  be  it  further  en- 
acted by  the  authority  aforesaid,  that  from  and  after 
the  said  four  and  twentieth  day  of  June,  all  devises 
and  bequests  of  any  lands  or  tenements,  devisable 
either  by  force  of  the  Statute  of  Wills,  or  by  this 
Statute,  or  by  force  of  the  custom  of  Kent,  or  the  cus- 
tom of  any  borough,  or  any  other  particular  custom, 
shall  be  in  writing,  and  signeii  by  the  party  so  devis- 
ing the  same,  or  by  some  other  person  in  his  presence 
and  by  his  express  directions,  and  shall  be  attested 
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and  subscribed  in  tbe  presence  of  the  said  devisor 
by  three  or  four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  none  effect. 

VI.  And  moreover,  no  devise  in  writing  of  lands, 
tenements  or  hereditaments,  nor  any  clause  thereof, 
shall  at  any  time  after  the  said  four  and  twentieth 
day  of  June  be  revocable,  otherwise  than  by  some 
other  will  or  codicil  in  writing,  or  other  writing  de- 
claring the  same,  or  by  burning,  cancelling,  tearing 
or  obliterating  the  same  by  the  testator  himself,  or 
in  his  presence  and  by  his  directions  and  consent; 

(2)  but  aU  devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force,  imtU  the 
same  be  burned,  cancelled,  torn  or  obliterated  by 
the  testator,  or  his  directions,  in  manner  aforesaid, 
or  unless  the  same  be  altered  by' some  other  will  or 
codicU  in  writing,  or  other  writing  of  the  devisor, 
signed  in  the  presence  of  three  or  four  witnesses, 
declaring  the  same ;  any  former  law  or  usage  to  the 
contrary  notwithstanding. 

XH.  And  for  the  amendment  of  the  law  in  the 
particulars  following;  (2)  be  it  further  enacted  by 
the  authority  aforesaid,  that  from  henceforth  any 
estate  pur  autre  vie  shall  be  devisable  by  a  will  in 
writing,  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more  witnesses; 

(3)  and  if  no  such  devise  thereof  be  made,  the  same 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
shall  come  to  him  by  reason  of  a  special  occupancy 
as  assets  by  descent,  as  in  case  of  lands  in  fee-simple; 

(4)  and  in  case  there  be  no  special  occupant  thereof, 
it  shall  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the 
grant,  and  shall  be  assets  in  their,  hands. 

XIX.    And  for  prevention  of  fraudulent  prac- 
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tices  in  setting  up  nuncupatiye  wUls,  which  have 
been  the  occasion  of  such  perjury;  (2)  be  it  enacted 
by  the  authority  aforesaid,  that  from  and  after  the 
aforesaid  four  and  twentieth  day  of  June  no  nuncu- 
pative will  shall  be  good,  where  the  estate  thereby 
bequeathed  shall  exceed  the  value  of  thirty  pounds, 
that  is  not  proved  by  the  oaths  of  three  witnesses 
(at  the  least)  that  were  present  at  the  making 
thereof;  (3)  nor  unless  it  be  proved  that  the  testator 
at  the  time  of  pronouncing  the  same,  did  bid  the 
persons  present,  or  some  of  them,  bear  witness,  that 
such  was  his  will,  or  to  that  effect;  (4)  nor  unless 
such  nuncupative  will  were  made  in  the  time  of  the 
last  sickness  of  the  deceased,  and  in  the  house  of 
his  or  her  habitation  or  dwelling,  or  where  he  or 
she  hath  been  resident  for  the  space  of  ten  days  or 
more  next  before  the  making  of  such  will,  except 
where  such  person  was  surprised  or  taken  sick,  being 
from  his  own  home,  and  died  before  he  returned  to 
the  place  of  his  or  her  dwelling. 

XX.  And  be  it  further  enacted,  that  after  six 
months  passed  after  the  speaking  of  the  pretended 
testamentary  words,  no  testimony  shall  be  received 
to  prove  any  will  nuncupative  except  the  said  testi- 
mony, or  the  substance  thereof,  were  committed  to 
writing  within  six  days  after  the  making  of  the  said 
will. 

XXI.  And  be  it  further  enacted,  that  no  letters 
testamentary  or  probate  of  any  nuncupative  will 
shall  pass  the  seal  of  any  court,  till  fourteen  days  at 
the  least  after  the  decease  of  the  testator  be  fully 
expired;  (2)  nor  shall  any  nuncupative  will  be  at 
any  time  received  to  be  proved,  unless  process  have 
first  issued  to  call  in  the  widow,  or  next  of  kindred 
to  the  deceased,  to  the  end  they  may  contest  the 
same,  if  they  plea-se. 

XXII.  And  be  it  further  enacted,  that  no  will  in 
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writing  conceming  any  goods  or  chattels,  or  personal 
estate,  shall  be  repealed,  nor  shall  any  clause,  devise 
or  bequest  therein,  be  altered  or  changed  by  any 
words,  or  will  by  word  of  mouth  only,  except  the 
same  be  in  the  life  of  the  testator  committed  to  writ- 
ing, and  after  the  writing  thereof  read  imto  the  tes- 
tator, and  allowed  by  him,  and  proved  to  be  so  done 
by  three  witnesses  at  the  least. 

XXm.  Provided  always,  that  notwithstanding 
this  Act,  any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  may  dispose 
of  his  movables,  wages  and  personal  estate,  as  he  or 
they  might  have  done  before  the  making  of  this  Act. 

XXrV.  And  it  is  hereby  declared,  that  nothing 
in  the  Act  shall  extend  to  alter  or  change  the  juris- 
diction or  right  of  probate  of  wills  conceming  per- 
sonal estates,  but  that  the  prerogative  court  of  the 
Archbishop  of  Canterbury,  and  other  ecclesiastical 
courts,  and  other  courts  having  right  to  the  probate 
of  such  wills,  shall  retain  the  same  right  and  power 
as  they  had  before,  in  every  respect;  subject  never- 
theless to  the  rules  and  directions  of  this  Act. 

The  second  statute  is  one  passed  in  England  in  the 
year  A.  D.  1837  during  the  reign  of  Queen  Victoria. 
.  The  material  part  is  as  follows : 

7  Wm.  IV.  &  1  Vict.  c.  26  (1837).— Be  it  enacted 
by  the  Queen's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that 
the  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  this  Act,  ex- 
cept where  the  nature  of  the  provision  or  the  context 
of  the  Act  shall  exclude  such  construction,  be  inter- 
preted as  follows;  (that  is  to  say),  the  word  "will" 
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shall  extend  to  a  testament,  and  to  a  codicil,  and  to 
an  appointment  by  will  or  by  writing  in  the  nature 
of  a  will  in  exercise  of  a  power,  and  also  to  a  disposi- 
tion by  willand  testament  or  devise  of  the  custody 
and  tuition  of  any  child,  by  virtue  of  an  Act  passed 
in  the  twelfth  year  of  the  reign  of  King  Charles  the 
Second,  intituled  An  Act  for  taking  away  the  Court 
of  Wards  and  Liveries,  and  Tenures  in  capite  and  by 
Knights  Service,  and  Purveyance,  and  for  settling  a 
revenue  upon  His  Majesty  in  lieu  thereof,  or  by 
virtue  of  an  Act  passed  in  the  Parliament  of  Ireland 
in  the  fourteenth  and  fifteenth  years  of  the  reign  of 
King  Charles  the  Second,  intituled  An  Act  for  taking 
away  the  Court  of  Wards  and  Liveries,  and  Tenures 
in  capite  and  by  Knights  Service,  and  to  any  other 
testamentary  disposition;  and  the  words  "real  es- 
tate" shall  extend  to  manors,  advowsons,  messuages, 
lands,  tithes,  rents,  and  hereditaments,  whether  free- 
hold, customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether 
corporeal,  incorporeal,  or  personal,  and  to  any  un- 
divided share  thereof,  and  to  any  estate,  right,  or 
interest  (other  than  a  chattel  interest)  therein;  and 
the  words  "personal  estate"  shall  extend  to  "lease- 
hold estates  and  other  chattels  real,  and  also  to 
moneys,  shares  of  government  and  other  funds,  se-* 
curities  for  money  (not  being  real  estates),  debts, 
choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoever  which  by  law  devolves  upon 
the  executor  or  administrator,  and  to  any  share  or 
interest  therein;  and  every -word- importing  the  sin- 
gular number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or 
thing;  and  every  word  importing  the  masculine  gen- 
der only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male, 
n.    And  be  it  further  enacted,  that  an  Act  passed 
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in  the  thirty-second  year  of  the  reign  of  King  Henry 
the  Eighth,  intituled  The  Act  of  WOls,  Wards,  and 
Primer  Seisins,  whereby  a  man  may  devise  two  parts 
of  his  land;  and  also  an  Act  passed  in  the  thirty- 
foTirth  and  thirty-fifth  years  of  the  reign  of  the  said 
King  Henry  the  Eighth,  intituled  The  BOl  concern- 
ing the  Explanation  of  Wills;  and  also  an  Act  passed 
in  the  Pavliam^ent  of  Ireland,  in  the  tenth  year  of 
the  reign  of  King  Charles  the  First,  intituled  An 
Act  how  Lands,  Tenements,  etc.,  may  be  disposed 
by  Will  or  otherwise,  and  concerning  Wards  and 
Primer  Seisins;  and  also  so  much  of  an  Act  passed 
in  the^;wenty-ninth  year  of  the  reign  of  King  Charges 
the  Second,  intituled  An  Act  for  Prevention  of 
Frauds  and  Perjuries,  and  of  an  Act  passed  in  the 
Parliament  of  Ireland  in  the  seventh  year  of  the 
reign  of  King  William  the  Third,  intituled  An  Act 
for  Prevention  of  Frauds  and  Perjuries,  as  relates  to 
devises  or  bequests  of  lands  or  tenements,  or  to  the 
revocation  or  alteration  of  any  devise  in  writing  of 
any  lands,  tenements,  or  hereditaments,  or  Any  clause 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie, 
or  to  any  such  estate  being  assets,  or  to  nuncupative 
wills,  or  to  the  repeal,  altering,  or  changing  of  any 
will  in  writing  concerning  any  goods  or  chattels  or 
personal  estate,  or  any  clause,  devise,  or  bequest 
therein;  and  also  so  much  of  an  Act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne, 
intituled  An  Act  for  the  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice,  and  of  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  sixth 
year  of  the  reign  of  Queen  Anne,  intituled  An  Act  for 
the  Amendment  of  the  Law,  and  better  Advancement 
of  Justice,  as  relates  to  witnesses  to  nuncupative 
wUls;  and  also  so  much  of  an  Act  passed  in  the  four- 
teenth year  of  the  reign  of  King  George  the  Second, 
intituled  An  Act  to  amend  the  Law  concerning.  Com- 
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mon  Recoveries,  and  to  explain  and  amend  an  Act 
made  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  An  Act  for  Preven- 
tion of  Frauds  and  Perjuries,  as  relates  to  estates 
pur  autre  vie;  and  also  an  Act  passed  in  the  twenty- 
fifth  year  of  the  reign  of  King  George  the  Second, 
intituled  An  Act  for  avoiding  and  putting  an  End 
to  certain  Doubts  and  Questions  relating  to  the  At- 
testation of  Wills  and  Codicils  concerning  Real 
Estates  in  that  Part  of  Great  Britain  called  England, 
and  in  His  Majesty's  Colonies  and  Plantations  in 
America,  except  so  far,  as  relates  to  His  Majesty's 
colonies  and  plantations  in  America;  and  also  an 
Act  passed  in  the  Parliament  of  Ireland  in  the  same 
twenty-fifth  year  of  the  reign  of  King  George  the 
Second,  intituled  An  Act  for  the  avoiding  and  put- 
ting an  End  to  certain  Doubts  and  Questions  relating 
to  the  Attestations  of  Wills  and  Codicils  concerning 
Real  Estates;  and  also  An  Act  passed  in  the  fifty- 
fifth  year  of  the  reign  of  King  George'  the  Third, 
intituled  »An  Act  to  remove  certain  Difficulties  in 
the  Disposition  of  Copyhold  Estates  by  WiU;  shall 
be  and  the  same  are  hereby  repealed,  except  so  far 
as  the  same  Acts  or  any  of  them  respectively  relate 
to  any  wills  or  estates  pur  autre  vie,  to  which  this 
Act  does  not  extend. 

m.  And  be  it  further  enacted,  that  it  shall  be 
lawful  for  every  person  to  devise,  bequeath,  or  dis- 
pose of,  by  his  will  executed  in  manner  hereinafter 
required,  all  real  estate  and  all  personal  estate  which 
he  shall  be  entitled  to,  either  at  law  or  in  equity,  at 
the  time  of--  his  death,  and  which  if  not  so  devised, 
bequeathed,  or  disposed  of  would  devolve  upon  the 
heir  at  law,  or  customary  heir  of  him,  or,  if  he  be- 
came entitled  by  descent,  of  his  ancestor,  or  upon  his 
executor  or  administrator;  and  that  the  power 
hereby  given  shall  extend  to  all  real  estate  of  the 
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nature  of  customary  freehold  or  tenant  rigM,  or  cus- 
tomary or  copyhold,  notwithstanding  that  the  tes- 
tator may  not  have  surrendered  the  same  to  the  use 
of  his  will,  or  notwithstanding  that,  being  entitled 
as  heir,  devisee,  or  otherwise  to  be  admitted  thereto, 
he  shall  not  have  been  admitted  thereto,  or  notwith- 
standing that  the  same,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a 
will  or  otherwise,  could  not  at  law  have  been,  dis- 
posed of  by  will  if  this  Act  had  not  been  made,  or 
notwithstanding  that  the  same,  in  consequence  of 
there  being  a  custom  that  a  will  or  a  surrender  to 
the  use  of  a  will  should  continue  in  force  for  a  lim- 
ited time  only,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power 
contained  in  this  Act,  if  this  Act  had  not  been  made; 
and  also  to  estates  pur  autre  vie,  whether  there  shall 
or  shall  not  be  any  special  occupant  thereof,  and 
whether  the  same  shall  be  freehold,  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  the  same  shall  be  a  cor- 
poreal or  an  incorporeal  hereditament;  and  also  to 
all  contingent,  executory,  or  other  future  interests 
in  any  real  or  personal  estate,  whether  the  testator 
may  or  may  not  be  ascertained  as-the  person  or  one 
of  the  persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  thfe  same 
respectively  were  created  or  under  any  disposition 
thereof  by  deed  or  will;  and  also  to  all  rights  of 
entry  for  conditions  broken,  and  other  rights  of 
entry;  and  also  to  such  of  the  same  estates,  interests, 
and  rights  respectively,  and  other  real  and  personal 
estate,  as  the  testator  may  be  entitled  to  at  the  time 
of  his  death,  notwithsta,nding  that  he  may  become 
entitled  to  the  same  subsequently  to  the  execution 
of  his  will. 
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VI.  And  be  it  further  enacted,  that  if  no  disj)o^i- 
tion  by  will  shall  be  made  of  any  estate  pur  autre  vie 
of  a  freehold  nature,  the  same  shall  be  chargeable 
in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as 
in  the  case  of  freehold  land  in  fee  simple;  and  in 
ease  there  shall  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold  or  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal 
hereditament,  it  shall  go  to  the  executor  or  adminis- 
trator of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant,  and  if  the  same  shaU  come  to 
the  executor  or  administrator  either  by  reason  of  a 
special  occupancy  or  by  virtue  of  this  Act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate. 

VII.  And  be  it  further  enacted,  that  no  wiU  made 
by  any  person  under  the  age  of  twenty-one  years 
shall  be  valid.  ' 

Vm.  Provided  also,  and  be  i^  further  enacted, 
that  no  will  made  by  any  married  woman  shall  be 
valid,  except  such  a  will  as  might  have  been  made  by 
a  married  woman  before  the  passing  of  this  Act. 

IX.  And  be  it  further  enacted,  that  no  will  shall 
be  valid  unless  it  shall  be  in  writing  and -executed 
in  manner  hereinafter  mentioned;  (that  is  to  say), 
it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction;  and  such  signature  shall  be  made 
or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary. 

X.  And  be  it  further  enacted,  that  no  appoint- 


GENERAL  PRINCIPLES  ^        69 

ment  made  by  will,  in  exercise  of  any  power,  shall 
be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  required;  and  every  wUl  executed  in 
manner  hereinbefore  required  shall,  so  far  as  re- 
spects the  execution  and  attestation  thereof,  be  a 
valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  shall  have  been  expressly  re- 
quired that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity. 

XI.  Provided  always,  and  be  it  further  enacted, 
that  any  soldier  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  may  dispose  of 
his  personal  estate  as  he  may  have  done  before  the 
making  of  this  Act.     *     *     * 

Xm.  And  be  it  further  enacted,  that  every  will 
executed  in  manner  hereinbefore  required  shall  be 
valid  without  any  other  publication  thereof. 

XTV.  And  be  it  further  enacted,  that  if  any  per- 
son who  shall  attest  the  execution  of  a  will  shall  at 
the  time  of  the  execution  thereof,  or  at  any  time 
afterwards,  be  incompetent  to  he  admitted  a  witness 
to  prove  the  execution  thereof,  such  will  shall  not 
on  that  account  be  invalid. 

XV.  And  be  it  further  enacted,  that  if  any  person 
shall  attest  the  execution  of  any  will  to  whom  or 
to  whose  wife  or  husband  any  beneficial  devise,  leg- 
acy, estate,  interest,  gift,  or  appointment,  of  or  af- 
fecting any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of. 
any  debt  or  debts),  shall  be  thereby  given  or  mside,' 
such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  wOl,  or  the  wife  or 
husband  of  such  person,  or  any  person  claiming 
under  such  person  or  wife  or  husband,  be  utterly  null 
and  void,  and  such  person  so  attesting  shall  be  ad- 
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mitted  as  a  witiiess  to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  br  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  mentioned  in  such  will. 

XVI.  And  be  it  further  enacted,  that  in  case  by 
any  wiU  any  real  or  personal  estate  shall  be  charged 
with  any  debt  or  debts,  and  "any  creditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged, 
shall  attest  the  execution  of  such  will,  such  creditor 
notwithstanding  such  charge  shall  be  admitted  a 
witness  to  prove  thfe  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof. 

XVII.  And  be  it  further  enacted,  that  no  person 
shall,  on  account  of  his  being  an  executor  of  a  will, 
be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  a  witness  to  prove  the 
validity  or  invalidity  thereof. 

XVrn.  And  be  it  further  enacted,  that  every 
wiU  made  by  a  man  or  woman  shall  be  revoked  by 
his  or  her  marriage  (except  a  will  made  in  exercise 
of  a  power  of  appointment,  when  the  real  or  per- 
sonal estate  thereby  appointed  would  not  in  default 
of  such  appointment  pass  to  his  or  her  Jieir,  cus- 
tomary heir,  executor,  or  administrator,  or  the  per- , 
son  entitled  as  his  or  her  next  of  kin,  under  the 
Statute  of  Distributions) . 

XIX.  And  be  it  further  enacted,  that  no  will 
shall  be  revoked  by  any  presumption  of  an  intention 
on  the  ground  of  an  alteration  in  circumstances. 

XX.  And  be  it  further  enacted,  that  no  will  or 
codicil,  or  any  part  thereof,  shall  be  revoked  other- 
wise than  as  aforesaid,  or  by  another  will  or  codicil 
executed  in  manner  hereinbefore  required,  or  by 
some  writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which  a  will 
is  hereinbefore  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same 

70 


GENERAL  PRINCIPLES  71 

by  the  testator,  or  by  some  person  in  his  presence 
and  by  his  direction,  with  the  intention  of  revoking 
the  same« 

XXI.  And  be  it  further  enacted,  that  no  oblit- 
eration, interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereof  shall  be  valid 
or  have  any  effect,  except  so  far  as  the  words  or 
effect  of  the  will  before  such  alteration  shall  not  be 
apparent,  unless  such  alteration  shall  be  executed 
in  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will;  but  the  will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly 
executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  of  the  will  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite 
to  a  memorandum  referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will. 

XXII.  And  be  it  further  enacted,  that  no  will  or 
codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by 
the  re-execution  thereof,  or  by  a  codicil  executed 
in  manner  hereinbefore  required,  and  showing  an 
intention  to  revive  the  same;  and  when  any  will  or 
codicil  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of  the  whole 
thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

XXm.  And  be  it  further  enacted,  that-  no  con- 
veyance or  other  act  made  or  done  subsequently  to 
the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate  as 
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the  testator  shall  have  power  to  dispose  of  by  will 
at  the  time  of  his  death. 

XXIV.  And  be  it  further  enacted,  that  every  will 
shall  be  construed,  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 

XXXIV.  And  be  it  further  enacted,  that  this 
Act  shall  not  extend  to  any  will  made  before  the 
first  day  of  January  one  thousand  eight  hundred  and 
thirty-eighty  and  that  every  will  re-executed  or  re- 
published, or  revived  by  any  codicil,  shall  for  the  pur- 
poses of  this  Act  be  deemed  to  have  been  made  at 
the  time  at  which  the  same  shall  be  so  re-executed, 
republished,  or  revived;  and  that  this  Act  shall  not 
extend  to  any  estate  pur  autre  vie  of  any  person 
who  shall  die  before  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirty-eight. 

The  third  statute  is  one  in  this  country,  the  Illinois 
Statute  of  Wills,  of  which  the  following  is  here  set 
forth: 

Illinois  Revised  Statutes,  1911.    Chapter  148, 
Page  2376. 

§2.  All  wills,  testaments  and  codicils,  by  which 
any  lands,  tenements,  hereditaments,  annuities, 
rents  or  goods  and  chattels  are  devised,  shall  be 
reduced  to  writing,  and  signed  by  the  testator  or 
testatrix,  or  by  some  person  in  his  or  her  presence, 
and  by  his  or  her  direction,  and  attested  in  the 
presence  of  the  testator  or  testatrix,  by  two  or  more 
credible  witnesses,  two  of  whom,  declaring  on  oath 
or  affirmation,  before  the  county  court  of  the  proper 
coimty,  that  they  were  present  and  saw  the  testator 
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or  testatrix  sign  said  will,  testament  or  codicil,  in 
their  presence,  or  acknowledged  the  same  to  be  his 
or  her  act  and  deed,  and  that  they  believed  the  tes- 
tator or  testatrix  to  be  of  sound  mind  and  memory 
at  the  time  of  sighing  or  acknowledging  the  same, 
shall  be  sufficient  proof  of  the  execution  of  said  wUl, 
testament  or  codicil,  to  admit  the  same  to  record: 
Provided,  that  no  proof  of  fraud,  compulsion  or  other 
improper  conduct  be  exhibited,  which,  iil  the  opinion 
of  said  county  court,  shall  be  deemed  sufficient  to 
invalidate  or  destroy  the  same,  and  every  will,  testa- 
ment or  codicil,  when  thus  proven  to  the  satisfaction 
of  the  court,  shall,  together  with  the  probate  thereof, 
be  recorded  by  the  clerk  of  said  court,  in  a  book  to 
be  provided  by  him.  for  that  purpose,  and  shall  be 
good  and  available  in  law  for  the  granting,  conveying 
and  assuring  the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels  therein 
and  thereby  devised,  granted  and  bequeathed. 

§  8.  If  any  beneficial  devise,  legacy  or  interest  shall 
be  made  or  given  in  any  will,  testament,  or  codicil  to 
any  person  subscribing  such  will,  testament  or  cod- 
icil, as  a  witness  to  the  execution  thereof,  or  to  the 
wife  or  husband  of  such  person,  such  devise,  legacy 
or  interest  shall,  as  to  such  beneficiary  thereof,  and 
all  persons  claiming  under  him,  be  null  and  void, 
unless  such  will,  testament  or  codicil  be  otherwise 
duly  attested  by  a  sufficient  number  of  witnesses, 
exclusive  of  such  person,  according  to  this  act;  and 
he  or  she  shall  be  compellable  to  appear  and  give 
testimony  on  the  residue  of  such  will,  testament  or 
codicil,  in  like  manner  as  if  no  such  devise  or  bequest 
had  been  made.  But  if  such  witness  or  beneficiary 
would  have  been  entitled  to  any  share  of  the  tes- 
tator's estate  in  case  the  wOl,  testament  or  codicil 
was  not  established,  then  so  much  of  such  share  shall 
be  saved  to  such  witness  or  beneficiary  as  shall  not 
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exceed  the  value  of  the  said  devise  or  bequest  made 
to  him  or  her  as  aforesaid. 

This  act  being  remedial  in  character  shall  be  con- 
strued liberally,  and  shall  apply  to  cases  arising  on 
wills  of  persons  deceased,  prior  to  the  adoption  of 
this  act,  but  not  finally  adjudicated. 

§  17.  No  will,  testament  or  codicil  shall  be  revoked, 
otherwise  than  by  burning,  canceling,  tearing  or 
obliterating  the  same,  by  the  testator  himself,  or  in 
his  presence,  by  his  direction  and  consent,  or  by 
some  other  will,  testament  or  codicU  in  writing,  de- 
claring the  same,  signed  by  the  testator  or  testatrix, 
in  the  presence  of  two  or  more  witnesses,  and  by 
them  attested  in  his  or  her  presence ;  and  no  words 
spoken  shall  revoke  or  annul  any  will,  testament  or 
codicil  in  writing,  executed  as  aforesaid,  in  due  form 
of  law. 

It  is  desired  that  the  student  familiarize  himself 
with  these  three  statutes  and  note  particularly  the 
distinction  between  them,  for  reference  will  be  made 
to  them  repeatedly.  The  first  statute  will  be  referred 
to  as  the  "Statute  of  Frauds,"  the  second  as  the 
'"WUls  Act,"  and  the  third  as  the  "Illinois  Statute 
of  Wills."  The  statutes  in  use  in  the  states  may  all, 
with  slight  variations,  be  said  to  have  been  modeled 
upon  plans  of  which  one  or  other  of  these  statutes  is 
an  example. 
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CHAPTER  Vn. 

THE  EXECUTION  OF  WILLS. 
Section  A.    Fraud,  Undue  Influence,  and  Mistake. 

65.  Fraud. — The  general  proposition  contem- 
plates that  a  will,  the  execution  of  which  is  obtained 
by  fraud,  is  voidable;  that  is,  it  may  be  set  aside 
as  against  the  one  who  has  procured  its  execution 
by  fraud,  where  someone  interested  in  the  estate  of 
the  testator,  such  as  an  heir  or  an  executor  or 
administrator,  sues.  The  usual  situation,  however, 
is  that  a  wiU  obtained  by  fraud  of  some  beneficiary, 
makes  provisions  for  others,  which  other  provisions 
were  not  obtained  by  fraud.  What  then  shall  be 
done?  Shall  the  whole  wiU  be  set  aside?  The  rule 
is  th|it  only  the  provision  in  favor  of  the  one  who 
has  procured  the  provision  by  the  fraud  shall  be  set 
aside.* 

66.  What  is  fraud?— Examples  of  fraud  are 
legion.  The  most  common  form  of  fraud  is  where 
one  paper  has  been  obtruded  on  the  testator  for  an- 
other which  he  intended  to  sign,^  as  where  the  papers, 
were  so  presented  to  him  that  he  signed  a  paper/ 
beneath  the  one  he  thought  he  was  signing. 

Another  form  of  fraud,  a  little  more  complicated 
than  the  above,  is  where  the  beneficiary  under  the 

*  Appeal  of  Harrison,  48  Conn.  202. 
B  Doe  V.  Allen,  8  T.  R.  147  (Eng.). 
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will  obtains  a  bequest  or  legacy  by  making  a  misrep- 
resentation as  to  some  material  fact.  Of  course,  the 
common  form  of  active  misrepresentation  is  gov- 
erned by  the  general  rule  above  suggested  in  cases 
of  fraud.  There  is,  however,  a  line  of  cases  of  which 
mention  ought  here  to  be  made. 

67,  False  identity  or  character. — Take  the  case  of 
a  man  who,  having  one  wife  still  living,  married  a 
second  time.  The  second  wife  died  in  ignorance  of 
this  and  at  her  death  gave  a  legacy  to  her  supposed 
husband.  The  question  at  once  arises,  Is  such  a 
legacy  good?  This  is  to  be  determined  from  the 
intention  of  the  testatrix  as  manifested  in  her  will. 
Thus,  if  she  had  merely  said,  "I  give  $100  to  John 
Brown,"  such  a  legacy  could  possibly  not  be  defeated 
by  the  mere  showing  that  John  Brown  had  imposed 
upon  the  testatrix  by  marrying  her  at  a  time  when 
he  had  a  former  wife  undivorced  and  still  living. 
But  if,  on  the  other  hand,  the  will  reads,  "I  give 
$100  to  my  husband,  John  Brown,"  or  "to  John 
Brown,  my  husband,"  and  it  appears  that  John 
Brown  had  married  the  testatrix  while  his  former 
wife  was  living  and  undivorced,  the  legacy  would 
be  invalid.  The  reason  is,  that  in  the  latter  case  the 
law  wiU  presume  as  against  the  party  guilty  of  the 
fraud,  that  the  testatrix  gave  the  bequest  because 
she  thought  she  was  giving  to  her  husband  and  would 
not  have  given  it  to  him  had  she  known  he  was  not 
legally  her  husband,  whereas  in  the  former  nothing 
appears  but  that  she  might  have  given  it  to  him, 
John,  with  knowledge  of  his  deception.® 

6  Kennell  v.  Abbott,  4  Ves.  802  (Eng.) ;  Wilkinson'  v.  Joughiu,  L.  B.  2 
£q.  319  (Eng.). 
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68.  Where  deceiver  is  innocent.— Suppose  that  a 
woman  with  a  child  marries  a  man,  leading  him  to 
believe  she  is  a  widow,  but  as  a  matter  of  fact  is  not 
a  widow  and  has  an  undivorced  husband  living.  The 
man  dies  in  ignorance  of  this  and  in  his  will  gives  a 
bequest  to  his  "step-daughter,  Sarah."  It  appears 
that  the  same  rule  does  not  apply  here  as  in  the  other 
case,  for  here  the  legatee  herself  is  innocent  of  any 
wrong.  In  such  case  it  will  be  presumed,  unless  it  is 
proved  to  the  contrary,  that  the  testator  intended 
to  give  to  that  particular  child  and  not  to  someone 
that  happened  to  be  "stepchild."''  In  other  words, 
the  gift  may  be  to  one  of  two  personalities :  it  may 
be  (a)  to  that  particular  person  known  to  the  tes- 
tator by  the  name,  or  it  may  be  (b)  to  some  person 
falling  within  the  designation  of  the  relationship 
mentioned  in  the  will.  Where  the  beneficiary  was 
an  intentional  deceiver,  the  presumption  is  that  the 
gift  was  intended  for  (b) ;  where  the  beneficiary  was 
an  unintentional  deceiver,  the  presumption  is  that 
it  was  intended  for  (a). 

The  whole  question  resolves  itself  into  the  best 
construction  of  the  possible  intention  of  the  testator. 
^Did  he  make  the  bequest  because  he  wanted  to  pro- 
vide for  his  stepchild,  or  did  he  make  it  because  he 
had  taken  a  fancy  to  this  particular  child,  namely, 
to  the  personality,  and  therefore  wanted  to  remem- 
ber her  in  his  wUl?  In  one  case,  the  testator's  house- 
keeper misrepresented  to  him  that  a  mulatto  child 
she  had  borne,  was  his  child.    The  testator  remem- 

7  Wilkinson  v.  Joughin,  L.  E.  2  Eq.  319  (Eng.) ;  Howell  v.  Troutman,  53 
N.  C.  304. 
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bered  the  cMd  in  Ms  will,  and  after  the  "testator's 
death  a  proceeding  was  instituted  to  set  aside  this 
bequest.**  In  that  case  the  court  said:  " Supposing 
that  he  did  believe  the  child  was  his,  and  that  the 
mother  of  it  told  him  so;  there  is  not  the  slightest 
testimony  to  show  that  she  ever  asfced  laim'tcriimke 
a  will  in  favor  of  her  and  the  chUd,  or  that'  she'kntew, 
before  the  wiU.  was  made,  that  he  intended  to  inake 
one,  or,  afterwards,  that  he  had  made  it.  '  *  *  * 
At  most,  it  is  said  that  she  made  him  believe  that  he 
had  begotten  a  child  by  her,  which  everybody  but 
himself  could  s^e  was  a  mulatto.  Surely  that  alone 
cannot  destroy  a  will  which  the  mother  is  not  shown 
to  have  had  the  slightest  agency  in  procuring. 
*  *  *  The  ti^th  is  that  the  old  man,  being  child- 
less by  his  wife,  took  a  strange  fancy  to  the  child  of 
his  housekeeper,  and,  whether  it  was  his  own  or  not, 
he  had  a  father's  love  for  it,  and  our  law  imposes  no 
prohibition  upon  a  man  to  prevent  him  from  be- 
stowing his  property  upon  the  object  of  ,  his 
affection." 

69.  Undue  influence. — ^By  far  the  more  numerous 
cases,  however,  fall  within  the  designation  of  undue 
influence.  The  precise  definition  of  this  term  is  dif- 
ficult. The  ihere  fact  that  the  beneficiary  persuaded ' 
the  testator  to  make  a  provision  for  him,  is  not  imdue 
influence,'  nor  is  it  evidence  thereof  that  there  ap- 
pears great  inequaKty  in  the  distribution  of  the 
property  in  favor  of  certain  beneficiaries.^"     To 

8  Howell  V.  Troutman,  53  N.  C.  304. 

»  Hall  V.  Hall,  L.  E.  1  P.  &  D.  481  (Eng.). 

">Storer  v.  Zimmerman,  28  Minn.  9. 

78 


EXECUTION  OP  WILiLS  79 

amount  to  undue  influence,  there  must  be  some  act 
done  or  power  exerted  by  some  person  upon  the  tes- 
tator, in  such  a  way  as  to  destroy  his  free  agency." 
The  law  considers  that  in  order  for  a  will  truthfully 
to  express  the  wishes  of  the  testator,  it  must  be  the 
product  of  his  free  wiU.  By  that  it  is  not  meant 
that  he  might  not  be  argued  or  even  persuaded  into 
altering  some  intention  that  he  had  originally 
formed,  so  long  as  after  the  argument  or  persuasion 
his  mind  is  left  free  to  act,  and,  if  then  he  acts  in 
accordance  with  the  argument  or  persuasion,  so  long- 
as  he  expresses  his  real  wishes  at  the  time  of  the 
making  of  the  will. 

70.  Matter  of  proof  .^Of  course,  it  is  at  once  £tp- 
parent  that  the  question  whether  in  a  given  case  the 
testator  did  act  of  his  own  will  or  not  is  one  of  fact 
to  be  determined  by  the  jury,  or  the  court,  as  the 
case  may  be,  and  the  presumption  alwa,ys  is  that  the 
testator  was  a  free  agent  in  the  making  of  the  wiU. 
This  presumption  the  contestant,  being  the  one  con- 
testing the  will,  must  overcome  by  a  preponderance 
of  the  evidence.^^ 

Just  what  evidence  might  amount  to  undue  influ- 
ence varies  with  a  multitude  of  cases.  In  one  case  a 
second  wife  procured  the  husband  to  make  a  will 
cutting  off  the  children  by  the  former  wife.^^  The 
evidence  disclosed  that  the  husband  was  illiterate 
and  a  much  weaker  character  than  the  wife,  and 
that  she  everlastingly  nagged  and  worried  him  to 
leave  all  of  his  property  to  her  children,  disparaged 

11  Rollwagen  v.  EoUwagen,  63  N.  T.  504,  519. 

12  Downey  v.  Murphy,  1  Dev.  &  B.  82  (N.  C). 

13  In  Be  Tyner  's  Estate,  97  Minn.  181,  Leabins  Illustrative  Casks. 
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to  him  the,  children  by  the  former  wife,  and  in  effect 
made  it  so  miserable  for  him  that  he  yielded  for  the 
sake  of  peace  in  the  household  and  for  his  own  peace 
of  mind,  and  at  a  time  when  he  needed  quiet  and 
rest.  It  was  held  that  here  was  a  case  for  the  jury; 
that  the  contestant  had  so  far  made  out  a  case  of 
undue  influence  as  to  entitle  him  to  have  the  jury 
decide  whether  or  not  there  was  undue  influence. 

Again  the  relation  in  which  the  parties  stand  to 
each  other  is  often  a  material  circumstance  and  may 
of  itself,  in  some  cases,  be  sufficient  to  raise  a  pre- 
sumption of  undue  influence."  Where  a  gift  by  deed 
or  otherwise  than  by  will,  is  made  to  one  who  stands 
in  a  fiduciary  relation  to  the  donor,  that  gift  is  pre- 
sumed to  have  b  een  obtained  by  undue  influence.  That 
is  not  true  as  to  wills.  However,  the  fact  of  a  fiduci- 
ary relationship  coupled  with  other  circumstances 
makes  a  case  of  undue  infiuence  quicker  than  with- 
out the  fiduciary  relation.^^  Thus,  in  one  case  it  was 
said:  "The  facts  that  Joseph  Yess,  who  occupied  a 
fiduciary  relation  to  his  mother,  was  the  active  agent 
in  having  the  will  prepared;  that  he  procured  its 
preparation  by  his  agent,  who  was  a  stranger  to  his 
mother;  that  he  and  his  agent,  alone,  were  present 
with  her  when  it  was  drawn;  that  she  was  the  de- 
pendent party  and  he  the  dominant  party,  and  that 
he  profited  substantially  by  the  will,  are  circum- 
stances tending  to  show  the  exercise  of  undue  influ- 
ence." Again,  the  active  agency  of  the  beneficiary 
of  a  will  in  procuring  it  to  be  drawn,  especially  in 

14  In  Re  Smith's  Will,  95  N.  Y.  516. 

15  Yess  V.  Yess,  255  HI.  414,  419. 
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the  absence  of  those  who  have  at  least  equal  claims 
upon  the  justice  of  the  testator,  and  where  the  tes- 
tator is  enfeebled  by  old  age  and  disease,  is  a  cir- 
cumstance indicative  of  undue  influence/"  How- 
ever, improper  relations  between  the  testator  and 
the  beneficiary,  alone,  do  not  amount  to  it,^^  though 
it  will  be  more  readily  inferred  where  the  beneficiary 
was  the  mistress  than  where  she  was  the  wife/* 

For  particular  rules  as  to  what  evidence  is  ad- 
missible to  prove  undue  influence,  and  what  is  not, 
reference  should  be  had  to  the  article  on  Evidence. 
It  might  not  be  inappropriate  to  make  mention  of 
one  case  here  to  illustrate  the  difficulty  of  the  proof. 
The  contestant  was  not  permitted  to  prove  the  undue 
influence  by  evidence  of  statements  of  the  testatrix 
made  out  of  the  presence  of  the  defendant,  while  the 
defendant  was  permitted  to  exhibit  in  evidence  let- 
ters that  the  contestant  wrote  to  the  testatrix  dur- 
ing her  life  in  which  he  begs  for  money  and  in  which 
he  confesses  to  having  embezzled  money.  These  let- 
ters were  admitted  to  show  that  the  testatrix  may 
have  been  induced  to  cut  off  the  contestant  froni  en- 
jojrment  under  her  will  because  he  was  a  spendthrift 
rather  than  that  the  defendant  induced  her  to  cut 
him  off  by  falsely  representing  the  contestant's 
character.** 

71.  Mistake. — Inasmuch  as  the  law  requires  the 
will  to  be  the  testator's  freely  intended  act,  a  will 
drawn  by  mistake  is  no  more  the  act  of  the  testator 

18  Donnan  v.  Donnan,  256  HI.  244,  251. 
IT  Main  v.  Ryder,  84  Pa.  217. 

18  Lord  V.  Bead,  254  111.  350,  356. 

19  Doyle  V.  Doyle,  257  111.  229. 
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than  a  will  obtained  by  undue  influence'.  The  ques- 
tion, however,  always  arises  after  the  death  of  the  tes- 
tator, and  the  difficulty  then  is  to  determine  if  there 
was  really  a  mistake.  There  is  also  always  a  further 
difficulty.  Suppose  that  a  will  is  incorrectly  read 
over  to  the  testator  by  the  attorney  at  the  time  his 
signature  is  affixed  to  it.  May  the  will  be  corrected 
after  the  testator's  death  to  conform  to  the  way  in 
wMch  he  had  intended  it  to  be  drawn?  This  latter 
situation  may  arise  also  under  the  subject  of  fraud, 
as  will  appear  later. 

It  is  conceivable  that  a  mistake  may  occur  in  one 
of  two  ways:  (1)  Where  the  will  was  drawn  by  the 
attorney  in  a  manner  different  from  that  in  which  the 
testator  intended  it  to  be  drawn,  and  (2)  where 
the  testator  intended  the  will  to  be  as  it  was  drawn, 
but  was  mistaken  as  to  the  legal  effect  of  the  will  as 
thus,  drawn.  In  the  first  class,  three  situations  are 
possible,  to  wit,  (a)  the  testator  may  have  had  the 
will  read  over  to  him  as  it  was  and,  not  noting  the 
mistake  in  it,  signed  it  believing  it  was  as  he  had 
directed  it  to  be  drawn,  or  (b)  he  may  have  signed 
the  will  without  reading  it  or  having  it  read  over  to 
him,  taking  the  attorney's  word  for  it  that  it  was  as 
ordered,  or  (c)  the  attorney  may  have  incorrecth- 
drawn  th6  wUl  and  then  misread  it  to  the  testator  so 
as  to  make  it  appear  that  it  was  actually  drawn  as 
ordered. 

72.  Mistake  as  to  contents  of  will. — ^Where  in 
class  (1)  the  situation  is  that  of  (a),  it  is  clear  that 
no  alteration  can  be  made  after  the  testator's  death.^" 

20  Gnardhonse  v.  Blackburn,  L.  E.  1  P.  D.  109  (Eng.) ;  Harter  v.  Harter, 
L.  E.  3  P.  &  D.  11  (Eng.). 
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To  permit  such  would  open  the  door  to  great  possi- 
bilities of  fraud.  Where  the  situation  is  that  of  (b) 
some  question  exists  among  the  authorities,  whether 
it  is  admissible  after  the  testator's  death  to  show 
evidence  of  the  mistake.  It  is  argued  on  the  one  hand 
that  to  permit  it  would  open  up  the  same  wide  door 
to  fraud,  and  on  the  other  hand,  to  deny  it  would 
operate  unjustly.  Possibly  the  better  rule  is  that 
evidence  of  the  mistake  is  admissible  for  the  purpose 
of  striking  out  a  part  of  the  will,  but  that  nothing 
can  be  substituted  in  place  of  the  part  thus  stricken 
out.^^  But  where  to  strike  out  a  word  woidd  increase 
the  bequest  to  any  of  the  beneficiaries  in  the  wiU,  it 
is  equally  as  objectionable  as  adding  words  to  a  will, 
as  where  it  was  claimed  that  the  attorney  made  a 
mistake  and  added  the  word  "real"  to  "all  my  es- 
tate," it  would  be  improper  to  add  "personal" 
thereto;  likewise  would  it  be  objectionable  to  strike 
out  "real,"  for  either  change  would  increase  the  be- 
quest of  the  will.^^  Where  the  situation  is  that  of 
(e),  the  will  cannot  be  said  to  be  the  will  of  the  tes- 
tator at  all.  The  procedure  in  such  case  is  not  to 
change  the  will  to  conform  to  the  intention  of  the 
testator,  for  that  would  be  making  a  will  without 
the  formalities  required  by  the  statute;  but  the  re- 
sult of  such  a  state  of  facts  as  in  situation  (c)  is  to 
render  those  parts  of  the  will  which  are  different 
from  the  way  in  which  the  will  was  read  over  to  the 
testator,  absolutely  void,  and  if,  then,  the  will  cannot 
be  divided  so  that  those  parts  correctly  read  to  the 

21  Goods  of  Boehm,  L.  E.  (1891),  P.  247  (Eng.). 

22  Harter  v.  Harter,  L.  E.  3  P.  &  D.  11  (Eng.). 
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testator  can  stand  without  "the  other,  the  whole  will 
is  void.''® 

In  resume  then,  we  have  three  situations  under 
class  (1).  The  first  and  second  raise  circumstances 
where,  for  all  that  appears,  the  testator  may  have 
changed  his  mind  between  the  time  of  ordering  the 
wUl  drawn,  and  the  time  when  he  affixed  his  signa- 
ture, so  that  no  one  can  say  from  the  mere  fact  that 
the  will  was  by  mistake  of  the  attorney  drawn  con- 
trary to  the  testator's  instructions,  that  the  testator 
did  not  ultimately  intend  it  to  be  so  drawn.  In  the 
third  situation,  however,  there  is  a  fraud  practiced 
upon  the  testator  so  that  the  instrument  he  actually 
puts  his  name  to,  is  not  the  instrument  he  intends 
to  sign. 

73.  Mistake  as  to  matters  other  than  the  con- 
tents of  the  will. — ^In  the  second  class,  the  testator 
proceeds  upon  a  mistake  as  to  some  fact  outside 
the  will,  as  where  his  attorney  told  him  that  certain 
words  in  the  will  had  a  certain  effect  in  law,  and 
the  attorney's  advice  was  bad,**  or  where  the  tes- 
tator, intending  to  cancel  a  debt  due  from  the  one 
he  had  named  executor  in  the  wiQ,  was  incorrectly 
advised  by  counsel  that  making  the  debtor  executor, 
would  operate  to  extinguish  the  debt.^*  In  all  the 
cases  of  this  class,  it  seems  the  will  must  stand  as 
drawn,  mistake  or  no  mistake. 

74.  Ambiguities. — ^In  connection  with  mistakes  in 
the  making  of  wills,  the  subject  of  ambiguities  re- 
quires consideration.     This  subject  belongs  more 

23  Guardhouse  v.  Blackburn,  L.  E.  1  P.  D.  109  (Eng.). 
2*CoUins  V.  Elstone,  L.  B.  (1893),  P.  1  (Eng.). 
25  Brown  v.  Selwin,  Cas,  temp.  Talb.  240  (Eng.). 
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properly  to  the  article  on  Evidence,  but  will  receive  a 
brief  discussion  here. 

75.  Ambiguitas  patens. — It  is  commonly  said 
that  thete  are  two  kinds  of  ambiguities:  (1)  am- 
biguitas patens,  which  is  an  ambiguity  apparent  on 
the  face  of  the  will,  and  (2)  ambiguitas  lot  ens,  which 
is  one  not  apparent  on  the  face  of  the  will.  Of  the 
former  the  rule  is  that  no  evidence  may  be  intro- 
duced to  clear  up  the  ambiguity,  for  that  would 
amount  to  making  a  will  otherwise  than  in  the  mode 
indicated  by  statute.^®  Thus  in  one  case  the  instru- 
ment recited  "that  it  is  my  wiU  that  my  daughter, 
Mary,  and  my  son,  Charles,  and  my  daughter,  Annie, 
shall  be  equally  divided  between  all  three. ' '  "^  Mani- 
festly here  was  an  ambiguity  on  the  very  face  of  the 
will.  The  testator  had  omitted  the  property  he 
wished  to  divide  between  the  thr^e.  No  evidence  of 
what  the  testator  had  omitted,  or  what  his  intentions 
were,  could  be  entertained. 

76.  Ambiguitas  latens. — The  other  kind  of  am- 
biguity exists  where  the  will  on  its  face  makes 
sense;  that  is,  so  far  as  the  language  and  text  of 
the  will  are  concerned,  it  is  intelligible,  but  when  it 
comes  to  ^carrying  out  its  provisions,  it  is  found  that 
the  provisions  of  the  will  convey  property  the  tes- 
tator did  not  own  or  that  they  name  some  person 
as  beneficiary  who  does  not  exist.  The  rule  here^ 
likewise,  is  that  no  evidence  of  intention  is  ad- 
missible to  clear  away  the  ambiguity.^®  However, 
this  form  of  ambiguity  may  be  evaded  in  another 

26  Kurtz  V.  Hibner,  55  111.  514. 

2'  Karsten  v.  Karsten,  254  111.  480,  Leading  Illusteativk  Casbb. 

2s  Miller  v.  Travers,  8  Bing.  244  (Eng.)  ;  Willard  v.  Darrah,  168  Mo.  660. 
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way.  The  law,  appreciating  the  unjust  operation  of 
the  strict  rule,  has  conceived  the  following  mode  of 
correcting  mistakes: 

First,  as  to  property  that  is  misdescribed.  Sup- 
pose the  will  gives  the  "IST.  %  of  the  S.  E.  %  of 
the  K  E.  1/4  of  Sec.  24,"  etc.  When  it  comes  to 
executing  the  will  it  is  found  that  the  testator  had  no 
such  property,  but  that  he  had  the  S.  i/^  of  the  S.  E. 
1^  of  the  N.  E.  4  of  Sec.  24.  The  courts  will  exe- 
cute this  by  permitting  the  letter  "N"  in  the  "N. 
1^"  to  be  stricken  out  altogether,  leaving  the  "i/o 
of  the  S.  E.  %  of  the  N.  E.  14  of  S^c.  24,"  if 
thereby  the  description  fits  property  that  the  testa- 
tor owned  not  otherwise  disposed  of  by  will.  This 
is  called  the  doctrine  of  falsa  demonstratio  non  nocet, 
that  is,  a  wrong  description  does  not  hurt  the  devise 
if,  after  striking  out  the  erroneous  part,  enough  re- 
mains to  point  out  the  property.^®  Some  authorities 
go  the  length  of  requiring  that,  in  order  for  the  rule 
to  work,  the  testator  must  refer  to  the  property  as 
his,  thus:  "My  property  in  X  state  known  and  de- 
scribed as,"  etc.  The  reason  for  this  is  that,  other- 
wise, for  all  that  appears,  the  testator  might  have 
been  trying  to  dispose  of  property  he  did  not  then 
own  but  expected  to  purchase  afterwards  and  did 
not.  The  better  rule,  however,  possibly  is  that  if, 
after  the  striking  out,  enough  remains  to  fit  property 
the  testator  owned,  it  is  sufficient.  Thus,  if  the  will 
gave  "the  N.  1/2  of  the  S.  E.  14  of  the  N.  E.  i^  of  Sec. 
24,"  and  instead  the  testator  owned  the  N".  Yo  of  the 
S.  W.  14  of  the  N.  E.  i^  of  Sec.  24,  no  amount  of 

29  Wiseman  v.  Green,  127  N.  C.  288 ;  Gano  v.  Gano,  239  ni.  539. 
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striking  out  would  fit  the  property  the  testator  really- 
owned.*" 

Second.  The  other  situation  is  that  where  the 
beneficiary  or  legatee  is  misnamed.  Here  evidence 
may  be  introduced  not  of  the  intention  of  the  testa- 
tor, but  that  the  testator  was  during  his  lifetime  in 
the  habit  of  calling  a  certain  person  by  the  name 
which  appears  in  the  will.  This  wUl  identify  that 
person  as  the  legatee  or  beneficiary  intended  by  the 
will.^^  Thus  where  the  testator  gave  property  to 
"John,  my  friend,"  and  it  appeared  he  had  no  friend 
by  name  of  John,  but  had  one  by  name  of  James,  it 
was  proper  to  show  that  he  always  called  this  friend, 
"John." 

Section  B.    Form  of  the  Will. 

77.  In  general. — The  form  of  the  will  is  governed 
strictly  by  statute.  The  student  is,  therefore,  re- 
ferred to  the  samples  of  statutes,  in  this  coninection, 
for  distinctions  between  the  rules  imder  these  three 
statutes  will  be  drawn  from  time  to  time. 

78.  Same  subject — Signature. — It  is  to  be  noted 
that  each  of  these  statutes,  the  Statute  of  Frauds, 
the  Wills  Act,  and  the  Illinois  Statutes  of  Wills,  re- 
quires a  signature.  The  Statute  of  Frauds  provides 
that  the  will  shall  be  in  writing  and  "signed  by  the 
party  devising  the  same."  The  Wills  Act  provides 
"it  shall  be  signed  at  the  foot  or  end  thereof."  The 
Statute  of  Wills  provides  "it  shaU  be  signed  by  the 
testator."  In  this  connection  it. is  to  be  observed 
that  each  statute  provides  that  the  signing  may  be 

30  Graves  v.  Eose,  246  lU.  76. 

31  Willard  v.  Darrah,  168  Mo.  660;  Coon  v.  MeNelly,  254  DL  39, 
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by  some  person  other  than  the  testator,  but  at  his 
express  direction  and  in  his  presence.  That  is  merely 
a  statement  of  the  common  law,  for  deeds,  bonds  and 
contracts  may  be  thus  signed,  the  theory  being  that 
the  "other  person"  acts  not  as  agent,  but  as  an  in- 
strument, the  testator  using  him  just  as  he  would  a 
pen  or  a  pencil,  or  any  other  instrument  with  which 
to  write.®^    • 

79.  Same  subject — ^What  is  signing? — ^The  first 
question  is,  what  is  a  signature?  Must  it  be  a  writ- 
ing in  ink  and  with  a  pen;  may  it  be  a  blot;  may  it 
be  written  with  pencil'?  Possibly  a  proper  definition 
would  be  *'the  introducing  of  foreign  substance  upon 
paper  or  parchment  with  the  intent  to  make  a  sig- 
nature." Thus,  blood,  ink,  or  lead  may  be  used, 
and  any  mark  is  sufficient  so  long  as  made  with  the 
intention  to  add  a  signature.**  However,  there  must 
be  the  intention  to  add  the  signature,  and  where  the 
intention  is  merely  to  make  a  mark  for  a  seal,  it  is 
not  enough.**  But  where  the  intention  to  make  a 
signature  appears,  any  mark  within  the  above  defi- 
nition is  enough.  Thus,  a  stamp  was  held  sufficient.*^ 

80.  Same  subject — Where  the  signature  should 
appear. — Where,  then,  should  the  signature  in  the 
wOl  appear?  Must  it  appear  at  the  end  of  the  will, 
or  is  it  sufficient  if  it  appears  in  the  body  some- 
where? That  depends  entirely  upon  the  statute 
under  which  the  will  is  drawn.  If  under  the  Statute 
of  Frauds  or  under  the  Statute  of  Wills,  it  is  suffi- 

32  Kiley  v.  Eiley,  36  Ala.  496. 

33  Everhardt  v.  Everhardt,  34  Fed.  82. 
34LeMajme  v.  Stanley,  3  Ijcv.  1  (Eng.). 

86  Jenkins  v.  Gaisford,  3  Sw.  &  Tr.  93  (Bng.). 

88 


EXECUTION  OF  WILLS  89 

cient  if  the  signing  has  been  done  somewhere  in  the 
body  of  the  will,  not  necessarily  at  the  foot.**  Un- 
der the  Wills  Act,  and  statutes  of  that  type,  how- 
ever, the  signature  must  be  at  the  foot  of  the  will. 
The  question  then  occurs,  when  is  the  signature  at 
the  foot  of  the  will?  It  seems  that  the  testator 
may  leave  a  slight  space  blank  betweien  the  written 
matter  of  the  will  and  the  name,  but  he  may  not 
leave  a  whole  page  blank  between  them.*'^  In  one 
case  the  testator  signed  his  name  at  the  end  of  the 
will,  but  the  ninth,  tenth,  eleventh  and  twelfth 
clauses  were  written  in  the  margin  though  above  the 
signature.  It  was  held  that  the  signature  was  at  the 
foot  of  the  will  within  the  meaning  of  the  statute.** 
In  another  case  the  will  was  found  in  the  form  of 
four  sheets  pinned  together,  the  sheet  pinned  on  top 
being  apparently  the  fourth  sheet  and  bearing  the 
attestation  clause  and  the  signature.  The  court 
held  that  this  sheet  was  properly  the  end  sheet,  that 
the  four  sheets  were  loose  at  the  time  the  will  was 
drawn,  and  that  the  signature  appeared  at  the  foot.*" 
81.  Incorporation  by  reference. — So  much  for 
the  requisites  of  signing.  The  next  essential  in- 
quiry is  as  to  what  are  the  contents  of  the  will.  Of 
course,  no  question  could  here  arise  if  the  contents 
of  a  will  were  confined  to  what  appears  written  on 
the  particular  paper  or  instrument  entitled  "Last 
Will  and  Testament."  But  oftentimes  the  testator 
in  his  will  refers  to  other  papers,  or  future  acts,  as 

soLeMayne  v.  Stanley,  3  Lev.  1  (Eng.). 

•''7  Albright  v.  North,  146  Gal.  455,  Leading  Illustrative  Cases. 

38  In  re  Swire's  Estate,  225  Pa.  188. 

30  In  re  Goods  of  Madden,  (1905)  2  Ir.  612  (Irish). 
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indicating  the  disposition  of  certain  of  Ms  property, 
and  the  question  here  always  is,  does  this  other 
paper,  or  future  act,  thus  referred  to,  become  a 
part  of  the  will? 

At  this  point  it  might  be  well  to  mention  what 
must  already  be  apparent  from  the  text  of  the  stat- 
utes hereinbefore  set  out.  A  will  in.  order  to  be 
good  must  conform  strictly  to  the  statute.  Most 
statutes  provide  (a)  that  the  will  be  in  writing, 
(b)  that  it  be  signed  by  the  testator,  (c)  that  the 
testator  acknowledge  it  to  be  his  will,  (d)  that  (b) 
and  (c)  be  done  in  the  presence  of  witnesses  (two  or 
more,  according  to  the  particular  statute),  who  must 
be  present  at  the  same  time,  (e)  that  the  witnesses 
must  then  sign  (1)  after  the  testator  and  (2)  in  the 
testator's  presence,  and  (3)  in  some  jurisdictions 
the  witnesses  must  sign  in  the  presence  of  each 
other.^°  When  a  testator  in  a  duly  executed  will 
refers  to  some  other  paper,  which  paper  is  not  duly 
executed  (perhaps  not  attested) ,  the  objection  at  once 
arises  that  to  permit  him  to  do  that  would  enable  him 
to  evade  the  statute  requiring  that  a  will  be  executed 
with  all  formalities.    Is  such  objection  sound? 

82.  Same  subject — Under  the  Statute  of  Frauds. 
— ^It  is  to  be  noted  that  under  the  Statute  of  Frauds 
only  wills  of  real  estate  were  required  to  be  witnessed 
by  three  or  four  credible  witnesses.  Under  this  act 
a  situation  arose  like  this:  A,  the  owner  of  real 
estate,  made  a  will  duly  executed  and  attested  as 
provided  by  the  Statute  of  Frauds,  in  which  will  he 

40  These  various  steps  will  be  treated  in  detail  hereinafter,  and  are  men- 
tioned in  this  connection  only  to  lend  force  to  the  explanations  of  incor- 
poration by  reference. 
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provided  that  the  property  should  go  to  B,  subject, 
however,  to  the  payment  of  all  his  debts  and  lega- 
cies. Afterwards  he  executed  a  simple  writing,  un- 
attested, in  which  he  directed  that  $1,000  be  paid  to 
C.  Then  A  died.  The  question  arose,  was  C  entitled 
to  the  $1,000,  or  was  his  bequest  invalid  because  the 
testator  was  trjdng  to  make  the  $1,000  a  charge 
upon  his  real  estate  without  executing  an  instru- 
ment such  as  the  statute  provided?  It  was  held  that 
when  he  executed  his  wUl  in  which  he  expressly  and 
in  general  terms  made  his  real  estate  liable  to  all 
his  debts  and  legacies,  he  at  that  time  created  a 
charge  upon  his  real  estate  which  was  valid  because 
in  an  instrument  properly  executed;  that,  once  cre- 
ated in  a  proper  manner,  the  charge  became  per- 
sonalty, and  that  a  subsequent  writing,  even  though 
unattested,  which  merely  directed  how  ithat  charge 
•already  created  should  be  applied,  was  not  a  disposi- 
tion of  real  estate,  but  one  of  personal  property.*^ 
The  subsequent  simple  writing,  referring  to  person- 
alty, was  valid. 

"Where,  on  the  other  hand,  a  validly  executed  wUl 
contained  a  provision  that  the  trustees  "under  this 
wUl  should  pay  off  all  such  legacies  as  he,  the  tes- 
tator, should  thereafter  charge  upon  the  property, 
and  the  testator  afterwards  added  a  simple  writ- 
ing not  executed  in  conformity  with  the  Statute  of 
Frauds  so  as  to  pass  real  estate,  ia  which  he  charged 
his  estate  with  $1,000  per  year  to  be  paid  his  wife, 
and  died,  this  legacy  to  his  wife  was  held  invalid 
because  the  charge  was  not  created  until  the  time 

41  Hannis  v.  Packer,  Ambl.  556  (Bng.). 
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of  the  unattested  writing.**  The  distinction  may 
possibly  be  explained  in  another  way.  The  test  of 
whether  the  subsequent  unattested  writing  is  an  at- 
tempt to  create  a  charge  upon  real  estate  is  to  be 
determined  by  the  inquiry,  What  is  the  sole  object 
of  the  testator  in  inaking  the  unattested  writing? 
If  it  is  to  create  a  legacy  or  to  charge  one  on  the 
real  estate,  then  it  is  bad,  but  if  it  is  merely  a  direc- 
tion how  to  dispose  of  a  legacy  or  charge  already 
created,  it  is  good. 

83.  Same  subject — Under  the  modem  t3rpe  of 
statute. — ^Under  the  more  modern  types  of  wills  stat- 
utes, such  bequests  are  impossible  for  the  reason 
that,  under  these  statutes,  wills  of  personal  property 
as  well  as  of  real  estate  must  be  attested  by  two  or 
more  witnesses.  However,  a  situation  analogous  to 
that  set  forth  in  the  preceding  section  may  arise. 
Suppose  that  a  testator  executed  a  will  in  all  re- 
spects complying  with  the  statute  so  as  to  pass  prop- 
erty, and  in  his  said  will  provided  that  certain  prop- 
erty should  go  "to  such  persons  as  should  be  his 
partners  in  business  at  the  time  of  his  death,"  or  "to 
such  persons  as  should  be  his  servants";  suppose  also 
that  he  gave  another  piece  of  property  "to  such  a 
person  as  he  should  appoint:"  The  provision  as  to 
the  partners  or  servants  would  be  good,  but  the 
other  provision  would  be  bad.*^  The  test  is,  What 
was  the  sole  object?  If  it  was  to  give  a  legacy  or 
devise  by  some  unattested  act  performed  after  the 
execution  of  the  will  for  the  purpose  of  giving  a 

•»2Bose  V.  Cunnynghamej  12  Ves.  29  (Eng.)- 
*3  Stubbs  V.  Sargon,  3  Myl.  &  C.  507  (Eng.). 
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legacy,  the  provision  is  bad;  but  if  the  sole  object 
of  the  after-performed  act  was  not  to  give  a  legacy 
but  to  serve  some  other  purpose,  and  the  appoint- 
ing of  the  legacy  was  merely  incidental,  it  is  good. 
Thus  the  act  of  entering  into  partnership  could  not 
be  said  to  have  for  its  sole  object  that  of  giving  a 
legacy,  nor  could  that  be  said  of  the  act  of  appoint- 
ing servants;  but  the  act  of  designating  a  person 
to  take  a  legacy  can  only  have  that  for  its  object. 
84.  Same  subject — Reference  to  another  but  un- 
attested document. — ^Another  situation  often  arises. 
Suppose  that  the  testator  in  his  will  provides  "that 
$1,000  shall  be  paid  to  such  persons  and  ih  such 
proportions  as  shall  appear  from  a  paper  which  will 
be  found  with  my  will. ' '  At  the  death  of  the  testator 
a  paper  unattested  and  unsigned  is  found  with  the 
will,  bearing  a  date  one  year  subsequent  to  the  date 
of  the  execution  of  the  wUl.  Such  provision  would 
be  ineffectual  to  pass  the  $1,000,  for  if  it  could  do  so, 
that  would  enable  one  to  evade  the  wiUs  law  and  to 
bequeath  property  by  a  simple  memorandum  which 
he  could  change  from  time  to  time,  or  which  others 
besides  the  testator  might  change.  Suppose  now 
that  the  paper  thus  referred  to  in  the  will  is  dated . 
the  day  before  the  will,  and  it  can  be  proved  that 
at  the  time  the  will  was  executed,  the  paper  therein 
referred  to  was  already  in  existence.  Even  this  does 
not  admit  it  as  part  of  the  will  or  make  it  a  valid 
testamentary  provision.  The  question  then  occiu-s. 
Can  such  a  paper,  referred  to  in  a  will,  ever  operate 
as  a  valid  provision  of  the  will?  The  answer  must 
be  in  the  affirmative  if  certain  rules  be  observed. 
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L  The  will  must  refer  to  the  document  in  such 
terms  that  it  can  be  identified. 

2.  The  will  must  refer  to  the  document  as  existing. 

3.  The  document  must  actually  have  been  in  ex- 
istence at  the  time  the  will  was  executed. 

First,  the  will  must  refer  to  the  docmnent  in  such 
a  manner  that  there  is  no  doubt  of  the  instrument 
intended.  In  one  case**  the  testatrix  made  an  in- 
strument which  she  styled  her  last  will  and  testa- 
ment, but  which  was  not  executed  in  form  as  re- 
quired by  statute.  Later  she  drew  up  a  codicil 
which  she  styled,  "This  is  a  codicil  to  my  last  will 
and  testament,"  and  this  codicil  she  executed  prop- 
erly. It  was  held  that  the  paper  before  made  and 
styled  her  last  will,  and  testament  was  thereby  val- 
idated, as  the  codicil  sufficiently  described  it.  Sec- 
ondly, the  will  or  codicil  must  refer  to  the  dbcument 
as  existing,  as,  if  it  does  not  do  that,  the  paper  will 
not  be  incorporated,  even  if  as  a  matter  of  fact  it  is 
in  existence.*^  Thirdly,  the  document  must,  as  a 
matter  of  fact,  have  been  in  existence  at  the  time 
of  the  execution  of  the  will  or  codicil,  for,  if  it  was 
not,  even  though  the  will  referred  to  it  as  then 
ex;isting,  it  would  not  be  incorporated.**  Now  sup- 
pose that  the  testator  refers  to  notes  signed  by  him 
in  favor  of  those  whom  he  wishes  to  make  bene- 
ficiaries of  his  will,  as  where  he  provides  that  "any 
note  or  notes  signed  by  me  in  favor  of  any  person 
or  persons  and  made  payable  by  the  terms  thereof 

4*  Allen  V.  Maddock,  11  Moo.  P.  0.  Gas.  427  (Eng.).  ^ 

45 Bryan's  Appeal,  77  Conn.  240,  Leading  Illustrattve  Cases. 
46  Good.s  of  Truro,  L.  E.  1  P.  &  D.  201  (Eng.) . 
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after  my  decease,  be  recognized  and  treated  as  be- 
quests in  behalf  of  the  payees  therein  respectively 
designated.  *  *  *  i  have  heretofore,  and  may 
hereafter,  adopt  this  means  of  designating  the  per- 
sons I  wish  to  be  remembered  as  beneficiaries." 
Such  a  provision,  it  is  to  be  noted,  describes  the 
papers  sufi&ciently,  and  refers  to  some  of  them  at 
least  as  existing,  and  all  that  is  necessary  is  to  prove 
that  those  notes  actually  presented  for  probate, 
were,  as  a  matter  of  fact,  in  existence.*'' 

Another  point  must  not  be  overlooked  before  pass- 
ing by  this  particular  subject.  Suppose  that  a  will 
is  made,  duly  executed,  referring  to  a  document  as 
then  existing  and  sufficiently  describing  it,  but 
that  the  provisions  made  and  stated  in  this  docviment 
cannot  operate  because,  as  a  matter  of  fact,  the 
document  was  not  at  the  time  in  existence.  Suppose 
that  after  the  document  did  come  into  existence  a 
codicil  to  the  will  was  properly  executed.  As  will 
appear  from  what  follows,  such  codicil  would  act  to 
republish  the  will  and  make  it  speak  from  the  date 
of  the  codicil,  and  speaking  from  the  date  of  the 
codicil  the  will  wotdd  refer  to  a  paper  as  existing 
which  was  actually  existing,  and  the  paper  would 
therefore  be  incorporated  into  the  will.*^  On  the 
other  hand,  if  the  will  does  not  refer  to  the  paper 
as  then  existing,  a  codicil  merely  republishing  the 
will  does  not  incorporate  the  paper,  unless  the  cod- 
icil supplies  the  missing  point,  that  is,  unless  the 
codieU  contains  a  recital  that  the  paper  is  existing.*® 

*7Keeler  v.  Merchants'  Trust  Co.,  253  111.  528. 
■fs  Goods  of  Truro,  L.  E.  1  P.  &  D.  201  (Eng.). 
40  Goods  of  Smart,  L.  E.  (1902),  P.  D.  238  (Eng.). 
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85.  Same  subject — Advancements. — ^There  is 
one  exception  to  the  rule,  and  that  is  in  cases  where 
the  testator  provides  that  advances  are  to  be  de- 
ducted from  the  shares  of  the  beneficiaries,  and  re- 
fers to  a  paper  as  setting  forth  the  amounts  thereof. 
Such  paper  will  be  admitted  in  probate,  not  as  a 
wiU  or  part  of  a  wiU,  but  as  part  of  the  testator's 
accounts,  for  it  is  the  theory  of  the  law  that  gifts 
to  beneficiaries  during  life  may  be  deducted  from 
the  bequests  where  that  appears  to  be  the  intention, 
and  shall  be  where  they  are  children  of  the  testator 
imless  a  contrary  intention  is  shown.  Therefore, 
such  paper  would  indicate  what  amoimts  should  be 
deducted  from  the  various  legacies  unless  the  leg- 
atee proved  that  he  had  not  rfeceived  the  advances.^* 

86.  Attestation — Competency  of  witnesses. — 
The  next  question  relates  to  the  attestation  of  the 
will.  The  competency  of  the  attesting  witnesses 
wUl  first  be  discussed,  the  niunber  being  governed 
strictly  by  and  varying  with  the  particular  statute 
under  which  the  wUl  is  drawn.  •  As  a  general  rule 
it  might  be  stated  that  any  person  may  be  an  attest- 
ing witness  to  a  will  who  has  no  beneficial  interest 
in  the  will.  Suppose  then  that  one  had  a  beneficial 
interest  in  the  will;  that  is,  suppose  he  was  a  legatee, 
and  then  served  as  one  of  the  attesting  witnesses.  At 
common  law,  if  there  were  not  sufficient  attesting 
witnesses  without  him  to  conform  to  the  number  re- 
quired by  the  law,  the  will  would  be  void.^^  Under 
modern  statutes  the  will  is  not  void,  but  the  attest- 

50  Moore's  Case,  61  N.  J.  Eq.  616. 

Bi  Holdfast  V.  Dowsing,  2  Str.  1253  (Eng.). 

96 


EXECUTION  OP  WILLS  97 

ing  witness  is  not  permitted  to  take  anything  under 
the  wUl.  Suppose,  now,  that  the  wife  or  husband 
of  one  of  the  attesting  witnesses  received  a  bequest 
under  the  wOl.  Inasmuch  as,  at  common  law,  hus- 
band and  wife  were  considered  one,  this  at  common 
law  rendered  the  will  void  equally  as  if  the  attest- 
ing witness  himself  received  the  legacy  under  the 
will/^  Even  under  modem  statutes,  this  latter  ob- 
jection has  not,  in  all  cases,  been  overcome.  Thus 
where  the  statute  provided  that  "aU  beneficial  de- 
vises, legacies  and  gifts,  made  or  given  in  a  will  to 
a  subscribing  witness  thereto,  shall  be  wholly  void, 
unless  there  are  three  other  competent  witnesses  to 
the  same,"  the  will  was  not  void,  as  it  was  at  com- 
mon law,  because  an  attesting  witness  was  a  bene- 
ficiary, but  the  particular  bequest,  devise  or  legacy 
to  the  attesting  witness  was  void  unless  there  were 
sufficient  witnesses  otherwise,  and  the  will  other- 
wise was  good.  However,  if  the  bequest,  devise  or 
legacy  happened  to  have  been  given  to  the  husband 
or  wife  of  the  attesting  witness,  the  whole  will  was 
void  just  as  at  common  law  and  the  statute  did  not 
apply.®'  Many  statutes  have  remedied  this,  how- 
ever, and  specially  provide  that  where  the  gift  is 
to  the  husband  or  wife  of  an  attesting  witness,  the 
gift  only  and  not  the  whole  will  shall  be  void.^* 

At  common  law,  one  who  committed  an  infamous 
crime  could  not  testify,  but  if  he  became  a  witness 

52  Holdfast  V.  Dowsing,  2  Str.  1253  (Eng.). 

53  Sullivan  v.  Sullivan,  106  Mass.  474;  Qiddings  v.  Turgeon,  58  Vt.  106- 
risher  v.  Spenee,  150  lU.  253 ;  Hatfield  v.  Thorp,  5  B.  &  Aid.  589  (Eng.)  ■ 
Winslow  V.  Kimball,  25  Me.  493. 

B4  See  Wills  Act  above,  §  15;  also  Woerner,  Amer.  Law  of  Adm.  f  2nd  ed  ) 
§41. 
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before  committing  the  crime,  while  he  could  not 
testify,  his  signature  could  be  proved,  and  the  will 
thus  established.^''  That  was  because  he  was  not 
competent  as  a  witness  for  any  purpose.  Therefore, 
even  under  the  modern  rule,  such  a  person  is  not 
competent  in  those  jiirisdictions  where  he  would  be 
disqualified  to  act  as  witness  in  any  capacity  and 
in  any  kind  of  a  suit,  but  in  other  jurisdictions  where 
the  commission  of  the  crime  does  not  disqualify  him 
as  a  witness  in  lawsuits,  he  would  be  equally  com- 
petent to  attest  a  wUl. 

It  seems  that  under  the  modem  law  the  father, 
son  or  other  relative  of  a  beneficiary  is  a  competent 
witness.  The  husband  or  wife  of  the  one  making  the 
wUl  is  not,  but  the  father,  son  or  daughter  or  a 
relative,  is  competent.  The  husband  or  wife  of  the 
testator  is  not  competent  even  under  modem  law 
because  even  today,  husband  and  wife  are  not  able 
to  testify  for  or  against  each  other  in  ordinary  law- 
suits except  in  certain  cases,  and  as  attesting  wit- 
ness, a  husband  or  wife  would  indirectly  testify  for 
or  against  the  testator.^® 

87.  Same  subject — Who  takes  a  beneficial  inter- 
est?— The  question  then  arises.  When  does  an  at- 
testing witness  take  a  beneficial  interest?  Of  course 
there  is  no  doubt  but  that  he  does  when  he  is  a  leg- 
atee or  a  devisee  under  the  wiU.  Does  an  executor 
come  within  the  inhibition?  At  common  law  he  was 
a  good  attesting  witness,  where  he  was  not  a  resid- 
es See  subject,  Evidence;  Sears  v.  DUIingham,  12  Mass.  358,  Leadino 
Illustbative  Cases. 

68  Pease  v.  Allis,  110  Mass.  157;  Slingloff  v.  Bruner,  174  ni.  561,  51  N.  E. 
772,  husband  of  testator's  sister  is  competent. 
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uary  legatee,  and  had  no  beneficial  interest  in  the 
estate.  Under  the  modern  rule,  an  executor  is  a 
competent  attesting  witness,  even  though  he  is  en- 
titled to  compensation  for  his  services  as  such, 
though  there  are  some  authorities  to  the  contrary. 
Where  the  executor  is  competent,  his  wife  is  also, 
but  where  he  is  incompetent,  his  wife  is  incompe- 
tent." However,  the  executor  like  other  attesting 
witnesses,  still  is  incompetent  where  he  is  the  re- 
cipient of  a  gift  or  devise  under  the  will. 

88.  What  is  attestation? — The  inquiry  follows. 
What  is  meant  by  attestation?  What  is  the  opera- 
tion of  attesting?  Generally  speaking,  the  attesting 
witness  attests  to  the  fact  that  the  testator  has  made 
his  will.  However,  different  statutes  require  differ- 
ent formalities  of  attestation.  Thus,  one  statute 
might  require  that  the  will  be  attested;  another  may 
require  that  the  signature  only  be  attested.  The 
general  rule  is  that  if  the  attesting  witness  sees  the 
testator  sign  the  instrument,  that  would  be  at  once 
an  acknowledgment  of  the  testator  that  it  was  his 
will  and  also  that  it  was  his  signature,  and  the  attest- 
ing witness,  then  signing  in  the  presence  of  the  tes- 
tator, would  be  attesting  the  will  and  the  signature 
as  well.  Under  statutes  of  the  type  of  the  Statute 
of  Frauds  and  the  Illinois  Statute  of  Wills,  it  is 
sufficient  if  the  testator  acknowledges  to  the  witness 
before  the  witness  signs,  that  the  instnunent  is  his 
wiU,  even  though  the  witness  does  not  see  the  sig- 
nature; and  it  is  a  good  attestation  under  that  type 
of  statute  if  the  attesting  witness  signs  in  the  pres- 

57  40  Cyc.  1113. 
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ence  of  the  testator,  even  though  no  word  is 
spoken.^^  This  is  on  the  theory  that  the  acts  of 
the  parties  amount  to  an  implied  acknowledgment 
by  the  testator  that  it  is  his  will.  In  fact,  under 
this  type  of  statute  it  is  held  that  the  attesting  wit- 
ness need  not  even  know  that  the  instrument  is 
a  will.^®  Under  statutes  of  the  type  of  the  wills 
.  act,  however,  the  mere  acknowledgment  by  the  tes- 
tator that  it  is  his  will,  is  not  enough,  even  if  ex- 
press, so  long  as  the  attesting  witnesses  do  not  see 
the  signature,  because  under  this  type  of  statute  the 
signature  must  be  attested.®".  But  if  the  signature 
was  visible,  even  if  no  express  words  were  used 
acknowledging  that  that  was  the  testator's  signa- 
ture, so  long  as  the  witness  signed  in  his  presence, 
the  will  is  good.®^ 

As  to  a  will,  some  statutes  require  that  the  testator 
acknowledge  "the  making  thereof"  and  in  such 
cases  the  testator  must  either  make  the  acknowl- 
edgment by  word  of  mouth  or  give  some  sign  of 
assent  to  the  statement  of  the  scrivener  that  he  ac- 
knowledged it.®^  Thus  it  appears  much  depends 
upon  the  phrasing  of  the  particular  statute. 

89.  Attestation  must  follow  the  act  attested. — So 
under  the  Statute  of  Frauds  and  other  acts  of  that 
particular  type,  the  attestation  is  to  the  will,  and 
if  the  will  is  acknowledged,  it  is  immaterial  whether 
the  will  be  signed  before  or  after  the  attesting  wit- 

58  White  V.  Trustees  of  Brit.  Museum,  6  Bing.  310  (Eng.). 

50  In  Ee  Claflin  'a  Will,  75  Vt.  19,  Leading  iLLrsTRATiVB  Cases. 

«o  Goods  of  Gunstan,  7  P.  D.  102  (Eng.). 

«i  Daintree  v.  Fasulo,  13  P.  D.  102  (Eng.). 

82 Manner's  Case,  72  N.  J.  Eq.  854. 
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nesses  sign.*^  Under  statutes  of  the  type  ofsj^w" 
Wills  Act,  however,  the  attestation  being  of  the  sig- 
nature, the  testator  must  sign  first.®*  Under  all 
statutes,  the  attesting  witnesses  must  all  sign  in  the 
presence  of  each  other,  that  is,  all  must  be  present 
at  the  same  time.*®  As  to  what  amounts  to  signing 
in  each  other's  presence,  it  appears  that  they  must 
actually  sign  their  names,  for  in  one  case  one  wit- 
ness signed  the  will  alone  in  the  morning,  and  in 
the  afternoon  he  appeared  again  with  the  other  wit- 
ness, when  the  other  witness  signed  his  name  in  the 
presence  of  both,  and  the  first  one  completed  the 
cross  to  the  letter  "P"  in  his  name  and  added  the 
date.  It  was  considered  that  the  two  witnesses  had 
not  both  signed  in  each  other's  presence,  for  the 
making  of  the  cross  to  the  "F"  was  not  the  sign- 
ing, the  signing  having  occurred  before,  out  of  the 
presence  of  the  other.    The  will  was  held  bad.*® 

90.  Attestation  must  be  in  the  presence  of  the 
testator. — ^It  is  to  be  noted  that  wills  statutes,  as  a 
rule,  all  require  that  the  attestation  be  in  the  pres- 
ence of  the  testator.  The  statement  appears  sim- 
ple enough,  but  considerable  difficulty  has  been  ex- 
perienced to  know  when  an  attestation  occurs  in  the 
presence  of  the  testator  and  when  not.  Suppose  the 
testator  is  at  one  end  of  a  large  room  and  the  wit- 
nesses at  the  other  end,  out  of  sight  and  earshot; 
suppose  they  attest  in  another  room;  or  suppose 
that  the  testator  is  deaf,  or  blind,  or  both  deaf  and 

65  Lacey  v.  Dobbs,  63  N.  J.  Eq.  325. 
«*  Same  case  as  in  note  63. 

86  Moore  v.  King,  3  Curt.  243  (Eng.). 

66  Hindmarsh  v.  Charlton,  8  H.  L.  C.  160  (Eng.). 
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blind.    It  is  apparent  the  question  is  not  so  simple 
as  at  first  it  might  have  appeared. 

Various  rulings  were  accordingly  had,  from  which 
the  following  is  submitted  as  a  statement  of  the 
rule  to  be  followed  in  answering  the  difficulty.    The 
rule  resolves  itself  into  two  parts :  First,  no  attesta- 
tion is  good  no  matter  where  or  under  what  circum- 
stances it  is  made,  unless  made  within  the  zone  of 
the  particular  testator's  perception,  that  is,  unless 
it  is  done  within  that  area  in  which  the  particular 
testator  may  perceive,  by  any  one  of  his  senses,  the 
action  or  the  presence  of  the  attesting  witnesses. 
Second,  if  the  attestation  is  in  an  adjoining  room 
and  not  in  the  same  room,  then  in  addition  to  the 
above,  the  acts  of  attestation  must  also  be  in  the 
line  of  vision  of  a  normal  individual  in  the  situation 
of  the  testator.    Thus,  where  the  will  is  executed  by 
the  testator  in  the  same  room  where  the  witnesses 
are,  and  they  altest  in  that  room,  he  being  there,  it 
is  not  essential  to  the  validity  of  the  attestation  that 
he  see  them  sign,  so  long  as  he  is  near  enough  to 
be  able  to  perceive  of  their  act  from  contiguity  of 
presence,  as  by  hearing,  or  feeling;  namely,  where 
they  are  in  the  zone  of  his  perception.®^    In  one 
ease**  the  testator  could  not  see  the  attesting  wit- 
nesses sign  on  account  of  the  curtains  around  the 
bed,  which  were  drawn,  but  the  attestation  was  sus- 
tained.    In  another  case,*®  the  testator  becoming 
exhausted,  the  witnesses  retired  into  the  adjoining 

OT  Eiggs  V.  Eiggs,  135  Mass.  238 ;  Ellis  v.  Flannigan,  253  111.  397 ;  Cun- 
ningham V.  Cunningham,  80  Minn.  180,  Leading  Illustrative  Oases. 
u»  Newton  V.  Clark,  2  Curt.  320  (Eng.). 
89  Goods  of  Colman,  3  Curt.  118  (Eng.). 
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room  which  communicated  with  the  testator's  room 
by  folding  doors  which  were  open.  The  attestation 
was  done  on  a  table  so  located  that  testator  could 
not  possibly  see  it.  The  attestation  was  not  good. 
In  another  case,  however,  the  testatrix  was  blind 
and  t^e  acts  of  attesting  occurred  in  an  adjoining 
room.  Because  it  appeared  that  the  testatrix  could 
have  seen  had  she  been  possessed  of  the  sense  of 
sight,  the  attestation  was  good;  for  it  was  done  in 
the  line  of  vision  of  a  normal  person  in  the  testa- 
trix's situation.'^"  What,  then,  is  meant  by  the  line 
of  vision  of  a  normal  person  in  the  testator's  situa- 
tion? Imagine  a  testator  in  one  room  sitting  facing 
a  direction  opposite  to  that  of  the  door  leading  to 
the  adjoining  room  where  the  attestation  was  done, 
so  that,  sitting  in  the  position  he  had  taken,  the 
testator  could  not  see  the  act  of  signing  by  the  at- 
testing witnesses.  Had  he  turned  his  chair  around 
so  as  to  face  in  the  opposite  direction  he  might  have 
seen  the  act.  Would  that  be  in  the  line  of  vision? 
The  rule  appears  to  be  that  it  would  not  and  the 
act  of  attestation  would  not  be  good.''^  However, 
where  he  might  have  seen  by  merely  turning  his 
head,  it  would  be  good.'^^  One  further  point  must  be 
mentioned.  By  the  line  of  vision,  it  is  not  required 
that  the  testator,  a  normal  person  in  his  situation, 
must  actually  see  the  attesting  witnesses  write,  but 
he  must  see  or  must  be  able  to  see  enough  of  the  acts 
of  the  witnesses  to  know  that  they  are  writing,  and 

'0  Goods  of  Piercy,  1  Bob.  Ece.  278  (Eng.) . 
?i  Norton  v.  Bazett,  Deane  259  (Eng.). 

'2  Graham  v.  Graham,  10  Ired.  219  (N.  C.) ;  In  Be  Beggans'  Will,  68  N.  J. 
Eq.  572,  Leading  Illustrative  Cases. 
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merely  seeing  their  backs  is  not  enough/*  In  a  Min- 
nesota case''*  it  was  held  that  it  was  sufficient  if  the 
testator  could  have  seen  the  act  of  signing  by  the 
witnesses,  by  moving  his  position  two  or  three  feet. 
The  will  as  signed  by  the  witnesses  was  shown  to  the 
testator  after  the  signing.  The  court  argues  that 
there  is  no  sense  in  the  distinction  between  moving 
the  head  and  changing  the  position  of  the  testator, 
where,  as  here,  the  testator  was  physically  capable  of 
stepping  two  or  three  feet  forward. 

91.  Testator's  intention. — The  case  of  the  will 
that  was  intended  as  a  joke  or  a  fake  should  be 
mentioned.  According  to  the  law  of  contracts,  a 
contract  entered  into  as  a  joke,  where  both  parties 
were  insincere  at  the  time  or  must  have  been  so,  is 
no  contract;  a  marriage  so  entered  into,  is  invalid 
where  no  cohabitation  follows  the  marriage.  So  a 
wUl  executed  as  a  joke  or  as  a  subterfuge  or  blind, 
will  be  set  aside.  Thus  where  it  appeared  from  the 
evidence  that  the  testator  had  told  the  scrivener 
that  the  will  "was  a  fake,  made  for  a  purpose,"  it 
must  be  taken  to  mean  that  what  had  been  done  was 
a  sham.  This  rendered  the  will  void,  unless  the 
testator  subsequently  re-acknowledged  the  will 
animo  testandi  (with  intention  of  making  a  wiU).''^ 

'3  Graham  v.  Graham,  10  Ired.  219  (N.  C). 

74  Cunningham  v.   Cunningham,    80   Minn.   180,   Leasiito  Ili.ubtr&tive 
Cases. 

'5  Fleming  v.  Morrison,  187  Mass.  120. 
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REVOCATION  OP  WILLS. 

92.  By  subsequent  instrument. — Just  as  the 
making  of  a  will  is  governed  by  statute,  so  is  the 
revocation  of  the  will.  Prior  to  the  enactment  of 
the  Statute  of  Frauds  in  England,  a  will  was  revoca- 
ble by  parol.''*  The  Statute  of  Frauds,  however, 
contains  a  provision  that  no  will  of  real  estate 
shall  be  revoked  except  "by  some  other  will  or 
codicil  in  writing"  duly  attested,  or  "by  burning, 
cancelling,  tearing  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence  and  by  his  direc- 
tions and  consent."  Other  statutes  have  substan- 
tially the  same  provisions.  A  will  of  personalty, 
under  the  Statute  of  Frauds,  could  be  cancelled  by 
an  unattested  writing.'^''"  It  is  to  be  noted  that  in 
the  other  statutes  it  requires  an  attested  instru- 
ment to  revoke  it  just  as  in  case  of  real  estate.  It 
is  to  be  noted,  also  that  under  the  Statute  of  Frauds, 
a  will  of  personalty  might  be  revoked  by  words  not 
in  writing  if  the  words  are  reduced  to  writing  and 
proved  by  three  witnesses.  This  is  not  true  of  mod- 
em statutes,  for  at  the  present  day,  revocation  of 
wills  of  personalty  is,  as  a  general  rule,  attended 
with  the  Same  formality  as  revocation  of  wiUs  of  real 
estate. 

78  Brook  T.  Warde,  Dyer  310b  (Eng.). 
"Walcott  V.  Oehterlony,  1  Curt.  580  (Eng.). 
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Now,  then,  as  to  when  a  will  is  revoked  by  some 
other  will  or  codicil'?  It  appears  that  merely  mak- 
ing another  wiU,  though  duly  attested,  is  not  suffi- 
cient. In  order  to  operate  as  a  revocation,  the  other 
will  must  either  expressly  revoke  the  prior  will,  or 
dispose  of  the  same  property  attempted  to  be  dis- 
posed of  in  the  prior  will.  Otherwise,  both  would 
stand,  as  it  is  conceivable  how  there  may  be  two 
wills  made  by  the  same  testator  provided  they  are 
not  inconsistent  with  each  other.''®  Even  if  two  wiUs 
are  in  part  inconsistent,  they  wiU  stiU  stand  to- 
gether as  to  those  parts  that  are  not  inconsistent, 
and  as  to  the  parts  contradictory,  the  prior  one  will 
stand  revoked.  And  this  is  true  notwithstanding 
the  later  will  recites  itself  to  be  the  "last  will."''® 

Whether  a  subsequent  will  in  terms  revokes  the 
earlier  will,  though  it  is  not  inconsistent,  is  a  ques- 
tion to  be  ascertained  not  from  the  form  of  the 
documents  but  from  the  intention  of  the  testator  as 
gathered  from  the  body  of  the  will.®"  In  one  case  ®^ 
a  testator  died  leaving  three  instruments,  all  duly 
executed  and  attested,  and  each  of  a  different  date. 
The  earliest  in  time  disposed  of  all  the  testator's 
property.  The  next  in  time  was  executed  on  a 
printed  form  commencing;  "This  is  the  last  and 
only  will  and  testament  of  me,  John  Foxon."  This 
instrument  disposed  only  of  a  life  insurance  policy. 
The  latest  instrument  was  "a  codicil*  to  the  last 

TsHitehina  v.  Basset,  2  Salk.  592  (Eng.). 

'8  Freeman  v.  Freeman,  5  DeG.  M.  &  G.  704  (Eng.) ;  contra,  Plenty  v. 
West,  17  Jur.  9  (Eng.)- 

soLemage  v.  Goodban,  L.  R.  1  P.  &  D.  57  (Eng.). 

81  Simpson  v.  Foxon,  (1907)  P.  54  (Eng.),  Leading  Illustrative  Cases. 
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will."  This  gave  certain  bequests  not  inconsistent 
with  those  in  the  two  preceding  instruments.  The 
question  raised  was  whether  the  words  of  the 
printed  form  in  instrument  No.  2,  "and  only,"  oper- 
ated to  revoke  the  earliest  will.  The  court  held  that 
that  had  not  been  the  testator's  intention,  as  to  hold 
so  would  render  the  bulk  of  the  estate  intestate. 

93.  By  destruction. — ^A  will  may  also  be  revoked 
by  destruction  and  cancellation.  By  destruction  is 
meant  burning,  tearing  or  obliterating,  or  otherwise 
destroying  the  instrument.  With  reference  to  tear- 
ing, it  appears  that  merely  showing  the  will  torn  is 
not  enough  to  make  out  a  case  of  revocation  by  tear- 
ing. It  is  necessary  also  to  show  that  the  will  was 
torn  by  the  testator  and  that  when  he  tore  it  he  had 
the  animus  revocandi,  that  is,  he  had  the  intention 
of  revoking  the  will  by  that  act.*^  The  same  is  true 
of  burning. 

There  is  another  mode,  and  that  is  obliteration,  as 
where  the  testator  strikes  out  the  words  of  the  will 
with  a  pen  and  ink,  and  here  it  seems  that  even  a 
part  of  the  will  may  be  revoked  by  striking  out, 
for  the  statutes  provide  that  a  will,  or  "any  clause 
thereof,"  may  be  so  revoked,**  and  a  clause  may  be 
a  single  word,  so  long  as  such  omission  leaves  the 
rest  intelligible.** 

This  rule  that  any  part  of  a  will  may  be  stricken 
out,  even  one  word,  if  it  leaves  the  rest  of  the 
will  intelligible  and  if  done  animo  revocandi,  must  be 

82  Bibb  V.  Thomas,  2  W.  Bl.  1043  (Eng.).  — 

83Larkins  v.  Larkins,  3  B.  &  P.  16  (Eng.). 
84  Swinton  v.  Bailey,  4  App.  Oas.  70  (Eng.). 
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tempered  with  the  reservation  that  the  prime  object 
of  striking  out  must  be  to  revoke  the  particular 
bequest,  and  not  to  enlarge  some  other  bequest. 
Thus,  if  the  effect  of  striking  out  is  to  reduce  the 
particular  devise  from  an  estate  in  fee  simple  to 
one  for  life,  and  the  only  way  in  which  any  other 
bequest  might  be  increased  would  be  by -the  balance 
of  the  estate  falling  into  the  residue  and  being  thus 
distributed,  it  is  permissible;®'  but  where  the  effect 
is  virtually  to  change  the  devise  or  bequest  from 
one  person  to  another,  it  is  not  good,  as  amoimting 
to  the  making  of  a  new  will  without  the  formalities 
required  by  the  statute.  Thus  where  a  will  orig- 
inally gave  property  ''To  my  sons  A,  B,  C  and  D 
equally,"  it  would  be  improper  to  cancel  the  names 
C  and  D,  as  that  would  directly  increase  the  devises 
to  A  and  B.  But  if  the  will  read,  "To  my  sons  A 
and  B  %  and  to  my  sons  C  and  D  %"  and  the  tes- 
tator struck  out  the  part  "To  my  sons  C  and  D  3^," 
that  would  be  good,  even  though  A  and  B  would 
profit  by  having  their  shares  increased  by  reason 
of  the  %  falling  into  the  residue  and  then  being 
divided  as  residue.  But  where  the  testator  had 
sons  A,  B,  C  and  D  and  drew  a  will  consisting  of 
two  clauses  only,  as  originally  drawn,  the  first  of 
which  was  a  clause  giving  designated  property  to  A 
and  B  and  the  second  of  which  a  residuary  clause, 
giving  all  the  residue  of  his  estate  to  C  and  D,  he 
could  not  strike  out  all  of  the  first  clause  even 
though  C  and  D  would  then  take  only  by  virtue  of 

85  Swinton  v.  BaUey,  4  App.  Cas.  70  (Eng.)  ;  Bigelow  t.  Gillott,  123  Mass. 
102. 
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the  residuary  clause,  because  that  would  on  its  face 
be  an  evasion  of  the  law  and  it  would  leave  noth- 
ing but  the  residuary  clause  in  the  will.^*  Where, 
as  in  the  last  instance,  the  testator  strikes  out  a  word 
or  words  so  as  to, directly  increase  another's  share, 
the  striking  out  will  be  ineffective,  and  the  wOl 
stands  as  originally  drawn.*^ 

94.  What  constitutes  destruction? — ^As  appears 
above,  in  order  for  a  revocation  to  be  accomplished 
by  burning,  tearing^  or  obliterating,  there  must  be 
the  animus  revocandi,  and  this  animus  revocandi 
must  continue  until  the  act  of  destruction  is  com- 
plete. Thus  in  one  case  the  testator  had  torn  his 
will  into  bits  with  the  intention  of  revoking  it,  but 
before  he  had  thrown  the  bits  of  paper  from  him, 
and  while  he  still  had  them  in  his  hand,  he  was  pre- 
vailed upon  to  desist.*®  It  was  held  that  he  had  not 
effected  a  revocation,  as  the  animus  revocandi  ceased 
before  the  destruction  was  completed.  But  even 
where  the  animus  revocandi  continues,  if  there  is 
not  destruction  at  all,  there  can  be  no  revocation. 
Thus  where  the  testator  had  thrown  a  wOl  upon  the 
fire  with  the  intention  of  burning  it  up,  and  a  bene- 
ficiary under  the  will  rescued  it  before  any  of  the 
writing  had  been  burned  into,  it  was  not  revoked.** 
It  seems  that  if  the  writing  is  torn  into  or  burnt  into, 
and  the  animus  is  there,  that  is  enough,  but  if  the 
comer  or  the  margin  only  is  destroyed,  leaving  the 

8«  Miles'  Appeal,  68  Conn.  237,  Leading  Illtjstbative  Cases. 
8'  In  re  Kissam's  WUl,  59  Misc.  Rep.  307  (N.  T.),  Leading  Illustrative 
Cases. 

88  Doe  V.  Perkea,  3  B.  &  Aid.  489  (Eng.). 

89  Doe  V.  Harris,  6  A.  &  E.  209  (Eng.). 
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will  proper  intact,  there  is  no  revocation.  There 
must  be  such  injury  with  intent  to  revoke,  as  de- 
stroys the  entirety  of  the  will. 

Suppose  now  that  the  name,  signed  at  the  foot  of 
the  will,  alone  is  cut  out  by  the  testator,  animo 
revocandi.  Clearly  under  the  Wills  Act  that  would 
be  such  injury  with  intent  to  revoke,  as  destroys 
the  entirety  of  the  will,  for  it  was  seen  that  under 
that  statute  the  name  at  the  foot  is  an  integral 
part  of  the  will.®"  Is  that  sufficient  under  those 
statutes  requiring  merely  that  the  testator  sign? 
It  has  been  shown  that  under  such  statutes  the 
name  may  appear  anywhere  in  the  body  of  the  will 
and  if  the  testator  writes  the  will  in  his  own  hand 
and  starts  it,  "This  is  the  last  will  and  testament 
of  John  Jones,"  the  signature  at  the  foot  is  unneces- 
sary under  statutes  of  the  type  of  the  Statute  of 
Frauds  and  the  Ultnois  Statute  of  WUls.  Of  course 
if  the  signature  at  the  end  is  the  only  place  in  the 
wUl  where  the  testator  has  written  his  name,  the 
result  would  be  the  same  as  under  the  Wills  Act, 
but  even  when  the  testator  has  written  his  name  in 
the  body  of  the  will  in  his  own  handwriting,  if  he 
then  signed  his  name  at  the  foot,  he  thereby  made 
that  a  part  of  the  will  and  cutting  out  that  signa- 
ture would  be  an  injury  destroying  the  entirety  of 
the  will.  Thus  where  a  will  consisted  of  four  sheets 
of  paper,  on  the  last  sheet  of  which  the  testator  had 
placed  his  name  and  followed  it  with  a  seal,  even 
though  the  seal  was  unnecessary,  the  testator  by 
placing  it  there  made  it  part  of  his  will,  and  cutting 

soHobbB  V.  Knight,  1  Curt.  768  (Bng.). 
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out  the  seal  alone,  animo  revocandi,  was  a  revoca- 
tion.'^ 

Suppose  that  a  testator  made  a  will  and  also 
a  codicil  to  the  will,  and  destroys  the  will,  animo 
revocandi,  and  not  the  codicil.  Does  that  also  re- 
voke the  codicil?  Under  the  "Wills  Act  it  did  not, 
for  by  the  express  words  of  that  statute,  the  codicil 
must  be  expressly  and  independently  revoked,  but 
under  statutes  of  the  style  of  the  Statute  of  Frauds, 
the  revocation  of  the  will  revoked  also  the  writing 
which  purported  to  be  a  codicil  to  that  will.'^  So 
it  has  been  held  that  revocation  of  the  codicil  re- 
voked also  the  will  to  which  it  was  codicil.®^ 

95.  By  cancellation. — ^There  is  another  mode  of 
revoking  a  will,  that  of  cancellation.  This  is  accom- 
plished by  writing  "cancelled"  or  words  equivalent 
thereto  on  the  wiQ,  and  this,  if  accompanied  by  in- 
tention to  revoke,  operates  as  a  revocation.  Where 
the  words  are  written  across  the  face  of  the  writing 
and  the  intention  (animus)  is  there,  no  question  can 
arise.  The  difficulty  arises  where  the  words  of  can- 
cellation are  written  elsewhere  than  across  the  writ- 
ten part  of  the  wUl.  Suppose  that  the  words  are 
written  on  the  same  page,  though  not  across  the 
writing,  but  at  the  foot  or  in  the  margin.  This  would 
be  sufficient.**  Suppose,  however,  that  the  will  con- 
sisted of  four  pages,  the  first  of  which  had  on  it 
all  the  writing  of  the  wUl,  the  second  and  third  of 
which  were  blank,  and  the  fourth  of  which  was 

91  Price  V.  Powell,  3  H.  &  N.  341  (Eng.). 

92  Black  V.  Jobling,  L.  E.  1  P.  &  D.  685  (Eng.). 

93  In  Ee  Brookman,  33  N.  T.  Supp.  575. 

94  Warner  v.  Warner's  Estate,  37  Vt.  356. 
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used  as  a  mere  wrapper  leaf  and  had  an  indorse- 
ment by  the  attorney  who  had  drawn  it,  and  nothing 
more,  and  that  on  this  fourth  sheet,  tmder  the  scriv- 
ener's indorsement,  the  testator  wrote  words  of 
cancellation,  animo  revocandi.  This  was  not  suffi- 
cient to  revoke.®^  The  test  may  be,  "Is  the  instru- 
ment, as  a  will,  the  same  after  the  words  of  cancel- 
lation are  written?"  In  the  former  case,  it  would 
not  be.  In  the  latter  case,  it  would  be  as  fuUy  as  if 
the  envelope  containing  the  will,  merely,  was  so 
marked,  or  as  if  "cancelled"  was  marked  on  the 
back. 

In  this  connection  it  should  be  remarked  for  piu*- 
poses  of  emphasis,  that  this  right  to  revoke,  being 
statutory,  must  be  performed  in  the  mode  pointed 
out  by  the  statute.  Thus  a  wiU  not  so  revoked 
cannot  be  set  aside  on  evidence  that  the  testator 
wanted  to  revoke  and  was  about  to  do  so,  but  that 
he  was  prevented  from  doing  so  by  a  beneficiary 
under  the  will  who  used  force  or  threats  or  made 
false  representations  and  thus  prevented  the  testa- 
tor from  accomplishing  the  revocation  in  the  mode 
designated  by  law.®" 

96.  Dependent  relative  revocation. — The  forego- 
ing treatment  of  revocation  dealt  with  a  revocation 
by  act  of  parties.  Such  a  revocation  is  sometimes 
prevented  by  operation  of  law,  because  the  testator 
when  he  made  a  revocation,  was  acting  under  a  mis- 
take of  fact.  The  cases  apparently  resolve  them- 
selves into  three  situations : 

ssliadd's  Win,  60  Wis.  187,  Leading  Illustrative  Cases. 
SB  Bohleber  t.  Bebstock,  255  lU.  53,  56. 
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(1)  Where  the  revocation  is  expressly  condi- 
tioned by  words  in  the  revoking  instrument. 

(2)  Where  the  revocation  is  expressly  condi- 
tioned not  in  words  but  by  interpretation,  namely, 
where  the  act  of  revocation  is  part  of  a  larger  act 
which  was  intended  to  be  carried  out  but  was  not. 

(3)  Where,  in  a  court  of  equity,  a  revocation  will 
be  disregarded  because  induced  solely  by  a  reason 
which  failed.  It  is  to  be  observed  that  Rule  (3) 
would  not  apply  in  an  ejectment  suit. 

As  to  Rule  (1) :  Where  a  testator,  in  revoking  a 
will,  expressly  sets  out  in  the  revoking  instrument 
as  a  reason  for  doing  so  that  the  beneficiaries  are 
all  dead,  if  it  appears  that  he  was  mistaken,  the 
revocation  will  not  become  effective.^''  It  must  ap- 
pear, however,  that^the  reason  was  the  sole  reason 
for  the  revocation.  Thus  in  one  case  a  testator  made 
a  will  giving  his  property  to  charity  and  then  later 
revoked  this  will  and  made  a  second  in  which  he 
recited  that  "being  advised  that  my  devise  to  the 
charity  was  void  as  to  real  estate,  though  not  as  to 
personalty,  and  being  desirous  to  cohtinue  it,  and 
to  make  further  provision  for  better  support  thereof, 
I  give  my  personal  estate  to  my  executors  upon 
trust,  that  if  it  cannot  be  laid  out  in  land,  it  may 
be  in  securities  for  the  same  charity,"  giving  his  real 
estate  to  his  nephew.  It  was  insisted  that  the  sec- 
ond will  in  so  far  as  it  revoked  the  first  wiU  was 
expressly  conditioned  by  words,  but  the  court  held 
that  it  was  not  clea,r  whether  his  fear  that  the  devise 
of  realty  to  charity  was  void,  was  his  sole  reason 

97  Campbell  v.  French,  3  Ves.  Jr.  321  (Eng.). 
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for  making  the  change;  that  from  the  words  of  the 
second  will  many  causes  may  have  contributed  to^ 
his  reason  for  changing  the  will;  for  example,  he 
may  have  changed  his  mind  about  his  nephew,  or 
the  estate  may  have  grown  in  size  in  the  interval 
between  the  making  of  the  two  wills.  So  the  second 
will  stood  and  the  first  was  revoked.^®  It  is  to  be 
noted  that  this  rule  applies  only  where  the  revoca- 
tion is  by  another  will  or  by  codicil. 

Rule  (2)  is  self-explanatory.  It  is  commonly  in- 
voked where  a  testator  calls  in  his  lawyer  to  change 
his  will  and  then  draws  a  line  through  his  signature 
on  the  old  will  and  makes  alterations  on  the  face, 
with  the  expressed  understanding  that  a  copy  of 
the  wiU  as  altered  be  made  and  that  he  then  exe- 
cute it  before  the  required  number  of  witnesses. 
Suppose  then  that  the  testator  should  die  before 
the  altered  will  is  drawn  up  and  executed.  It  is  at 
once  apparent  that  here  the  act  of  cancelling  the 
old  will  was  only  part  of  the  larger  act,  to  wit:  the 
drawing  of  the  altered  will,  which  was  never  car- 
ried out.  Therefore  the  law  holds  that  the  old  wUl 
shall  stand  as  if  uncancelled.®'  This  situation  must 
not  be  confused  with  that  where  the  testator  abso- 
lutely revokes  his  wiU,  with  the  intention,  it  is  true, 
of  some  time  in  the  future  drawing  a  new  will. 
There  the  revocation  of  the  old  will  is  not  prevented 
by  the  failure  of  the  testator  to  make  a  new  will, 
for  it  cannot  be  said  that  his  revocation  of  the  old 
will  is  part  of  and  conditioned  upon  the  making  of 

ssAtty.  Oen'l  v.  Lloyd,  1  Ves.  Sr.  32  (Eng.). 
90  Goods  of  Applebee,  1  Hagg.  Eec.  143  (Eng.). 
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a  new  will.  For  all  that  appears,  the  testator  wanted 
to  cancel  the  old  will  at  all  events,  whether  he  later 
made  another  will  or  not.  Therefore  if  the  indica- 
tions are  that  the  testator  would  prefer  to  die  intes- 
tate rather  than  to  have  the  old  wiU  stand,  Rule  (2) 
will  not  apply. 

It  is  sometimes  difficult  to  say  when  the  testator's 
act  of  revoking  his  old  will  is  part  of  a  larger  act 
that  is  not  carried  out,  and  when  it  is  an  independent 
act  without  reference  to  the  later  act  of  making  a 
new  will.  In  one  case  a  testator  a  few  days  before 
his  death  gave  instructions  to  a  solicitor  for  a  new 
will,  and  after  sending  for  the  old  will,  cut  off  the 
signature,  and  when  the  solicitor  remonstrated,  he 
stated  that  he  meant  to  cancel  the  will  as  he  was 
going  to  make  a  new  will.  The  deceased,  further, 
was  alleged  to  have  expressed  himself  to  the  effect 
that  he  understood  that  the  cutting  out  of  the  signa- 
ture from  an  old  will  was  a  necessary  preliminary 
to  making  a  new  one.  After  he  had  thus  inutilated 
the  old  will,  the  deceased  made  a  statement  that  his 
sole  reason  for  desiring  to  make  a  new  will  was  his 
desire  to  increase  a  certain  legacy.  The  instruc- 
tions given  to  the  solicitor,  however,  covered  other 
alterations,  and  the  solicitor  prepared  a  draft  of  a 
new  wiU,  but  the  testator  died  before  it  could  be 
executed.^  The  court  submitted  the  case  to  the  jury 
on  two  questions,  substantially  those  above  sug- 
gested, and  the  jury  found  that  the  act  of  revoking 
the  old  will  was  part  of  the  larger  act  of  making  a 
new  will.    Since  the  new  will  was  never  made,  the 

1  Dixon  V.  Sol.  to  The  Treasury,  (1905)  P.  42  (Eng.). 
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old  will  was  held  good  and  the  revocation  did  not 
become  effective.  It  would  appear  from  the  last  case 
cited  that  the  question  is  one  of  fact  for  the  jviry. 

As  to  Eule  (3):  The  second  rule  deals  with  no 
mistake  of  fact  but  rather  with  mistake  of  inten- 
tion. The  first  and  third  rules  deal  with  mistakes 
of  fact  or  of  law,  the  only  difference  between  the 
two  being  that  in  the  first  rule  the  mistake  is  set 
out  in  the  revoking  instrument,  and  in  the  third  it 
is  not  set  out  in  the  revoking  instnunent  but  ap- 
pears from  the  circumstances,  or  there  is  no  revok- 
ing instrument.  It  becomes  important,  then,  to  ex- 
amine some  examples  of  this  third  rule,  for  it  is 
under  this  third  rule  that  the  large  majority  of 
these  dependent  relative  revocation  cases  faU.  It 
appears  that  this  rule  is  generally  enforced  in  courts 
of  equity  as  distinguished  from  courts  of  law,  but 
doubtless  is  enforced  also  in  courts  of  probate.  It 
is  to  be  -noted  that  this  rule  applies  where  the  act 
of  revocation  was  induced  solely  by  a  reason  which 
failed.  The  difficulty  then  is  in  determining  not 
whether  the  reason  failed,  but  whether  the  reason 
that  failed  was  the  sole  reason.  That,  of  course,  de- 
pends upon  the  circumstances,  and  could  not  be  bet- 
ter explained  than  by  setting  out  some  examples. 
Thus  in  one  case  a  testator,  having  made  a  first  will 
in  which  he  wanted  to  make  some  slight  alterations, 
made  a  second  will  revoking  the  first,  and  tore  up 
the  first,  animo  revocandi.  The  second  will  turned 
out  to  be  invalid  because  not  attested  to  in  presence 
of  the  testator.  It  was  held  that  the  revocation  of 
the  first  will  was  induced  solely  by  a  reason  that 
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failed,  to  wit,  the  belief  that  the  second  will  was 
valid,  and  so  the  revocation  was  not  effective.^ 

Where,  on  the  other  hand,  the  testator  made  a 
first  will  giving  bequests  to  certain  religious  chari- 
ties, and  afterwards  revoked  this  will  by  a  second 
will  in  which  second  wUl  he  gave  bequests  to  a  dif- 
ferent religious  charity  altogether,  the  fact  that  the 
gift  to  the  charity  in  the  second  will  was  void  be- 
cause that  charity  could  not  take,  did  not  revive  the 
first  wiU.^  The  distinction  is,  that  in  the  former 
example  the  testator  intended  merely  slight  changes 
in  his  will,  but  wished  the  bequests  in  the  original 
will  the  same  in  the  main.  Thus  it  was  irresistible 
that  his  revocation  of  the  first  will  was  induced 
solely  because  he  was  making  a  second  one.  That 
cannot  be  said  of  the  latter  situation,  where  the  will 
was  changed  completely.  For  all  that  appears  in 
this  latter  case,  the  testator  would  have  preferred  to 
die  without  any  will  rather  than  to  let  the  first  will 
stand.  In  another  case  at  the  death  of  the  testator 
the  will  was  found  with  an  erasure  and  the  name  of 
^the  sister  of  the  testator  written  in  place  of  the 
name  that  was  erased.  Of  course,  the  sister  could 
not  take,  for  to  permit  her  to  take  \i?ould  be  permit- 
ting a  change  of  the  wUl  without  complying  with 
the  statute  as  to  due  execution  of  a  will.  The  ques- 
tion then  arose.  If  the  attempt  to  give  the  share  to 
the  sister  by  thus  writing  her  name  in  after  the 
execution  of  the  wUl,  failed,  did  the  party  whose 

2  Onions  v.  Tyrer,  2  Vern.  742  (Eng.). 

3  Powell  V.  Powell,  L.  B.  1  P.  &  D.  209  (Eng.) ;  Quinn  v.  Butler,  L.  B. 
S  Eq.  225  (Eng.). 
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name  was  erased  take?  The  word  "niece"  had  been 
there  originally,  and  was  the  word  erased.  The 
erasure  being  an  obliteration  animo  revocandi,  con- 
stituted a  revocation,  and  the  niece  could  take  only 
if  it  cotdd  be  shown  that  this  revocation  was  in- 
duced solely  by  a  reason  that  failed.  What  reason 
then  was  it  that  failed?  Clearly  the  belief  that  the 
sister  would  take.  But  was  this  the  sole  reason? 
Could  it  be  said  that  the  testator  would  have  wished 
that  no  one  took  rather  than  that  the  niece  took? 
As  throwing  light  upon  that,  evidence  was  intro- 
duced that  at  the  time  the  will  was  drawn  with  the 
word  "niece"  in  it,  the  sister,  mother  of  the  niece,, 
was  ill  and  not  ejected  to  live,  and  that  subse- 
quently and  before  the  death  of  the  testator,  she 
recovered.  This  was  considered  sufficient  by  the 
court  to  show  that  the  belief  that  the  bequest  to  the 
sister  was  good,  was  the  sole  reason,  and  the  revoca- 
tion was  held  to  be  inoperative.* 

In  another  case  a  testator  made  a  will  and  a 
codicil.  On  both  the  will  and  the  codicil  he  after- 
ward tried  to  change  the  bequests  without  the 
statutory  re-execution,  by  pasting  strips  of  paper 
over  the  parts  he  wished  to  change  and  writing  other 
directions  on  the  strips  of  paper.  Thus  in  the  will 
he  pasted  the  strips  over  the  names  and  wrote  dif- 
ferent names  on  the  papers  instead  of  those  names 
thus  obscured;  in  the  codicil  he  pasted  some  strips 
over  amounts  and  wrote  different  amounts  on  the 
strips  instead  of  the  amounts  obscured.  The  court 
considered  that  this  was  an  obliteration  animo  revo- 

♦  Goods  of  McCabe,  L.  E.  3  P.  &  D.  94  (Eng.). 
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candi  and  so  a  revocation,  but  the  question  was,  Did 
this  revocation  become  effective,  or  was  it  induced 
solely  by  a  reason  that  failed?  As  to  those  strips 
covering  names,  the  court  held  that  it  could  not  be 
said  that  the  testator  wanted  the  original  names 
to  get  the  legacies  if  the  substituted  names  could 
not,  and  so  refused  to  set  aside  the  revocation.  In 
the  case  of  the  paper  pasted  over  the  amoimts,  the 
court  considered  that  here  clearly  the  testator 
wanted  the  persons  named  to  get  something  and 
that  the  sole  reason  of  the  revocation  of  the  old 
amounts  was  the  belief  that  the  new  amounts  would 
be  effective,  and  so  the  revocation  in  the  codicil  was 
set  aside  and  the  amounts  under  the  paper  were 
given.°  So  also  where  the  testatrix  wanted  to  change 
her  will  because  her  sister  died  and  thereupon  drew 
her  pen  through  various  parts  and  added  others,  it 
could  not  be  said  that  her  reason  for  changing  the 
wiU  was  based  solely  on  the  belief  that  the  changes 
would  be  valid,  any  more  than  on  the  reason  that 
the  sister  died,  and  so  the  revocation  remained  oper- 
ative.' 

97.  Revocation  by  circumstances. — ^Hereinbefore 
have  been  considered  acts  of  revocation  which  were 
within  the  control  of  the  testator.  There  remain 
for  consideration  acts  or  happenings  beyond  the  tes- 
tator's control.  This  mode  of  revocation  is  ac- 
counted for  on  two  different  possible  grounds.  Both 
grounds  require  that  there  occur  a  total  change  in 
the  situation  of  the  testator's  family.    Once  there 

5  Goods  of  Horaford,  L.  E.  3  P.  &  D.  211  (Eng.). 

8  In  Ee  Enapen's  Will,  75  Vt.  146,  XiEADino  iLLnsTBATiVE  Oases. 
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appears  such  total  change  the  one  ground  (and  the 
early  one,  now  become  obsolete),  considers  that  a 
presumption  of  law  is  raised  from  this  change  that 
the  testator  would  not  want  his  will  to  stand  and  the 
will  is  therefore  revoked  unless  this  presumption  is 
in  some  way  rebutted/  The  other  and  modern 
ground  holds  that  there  is  a  tacit  condition  annexed 
to  each  will  by  the  law  that  the  will  should  not  take 
effect  where  there  is  such  a  change.®  As  to  what  is 
such  a  total  change  in  the  situation  of  the  testator's 
family,  it  appears  that,  at  common  law,  there  must 
have  been  (1)  a  subsequent  marriage  by  testator 
and  (2)  birth  of  children  from  that  marriage,  and 
either  alone  is  not  sufficient.® 

What  then  is  the  significance  of  these  two  differ- 
ent theories  or  grounds  above  set  out?  The  common 
law  held  that  where  the  testator  provided  in  his 
will  for  just  such  a  contingency  of  a  subsequent  mar- 
riage and  birth  of  children,  the  revocation  would 
not  become  effective."  The  one  ground  considered 
that  the  presumption  of  intention  that  the  will  be 
revoked  was  rebutted  by  the  evidence  that  the  tes- 
tator had  provided  in  his  will  for  this  contingency. 
The  other  theory,  however,  held  that  where  the  tes- 
tator had  provided  in  his  will  for  this  contingency, 
the  revocation  did  not  take  effect  because  it  could 
not  be  said  then  that  there  was  a  total  change  in 
the  situation  of  the  testator's  family. ^^    That  was  a 

TLugg  V.  Lugg,  2  Salk.  592  (EBg.). 

8  Kenebel  v.  Scrafton,  2  East  530  (Eng.) ;  Marston  t.  Fox,  8  A.  &  E. 
14  (Eng.). 

9 Doe  V.  Barford,  4  M.  &  S.  10  (Eng.). 

10  Brown  v.  Thompson,  1  Eq.  Oas.  Ab.  413  (Eng.). 

w  Kenebel  v.  Serafton,  2  East  530  (Eng.). 
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case  where  the  testator,  an  unmarried  man,  be- 
queathed his  property  to  a  certain  spinster  with 
whom  he  had  had  familiai;  relations,  and  to  any  chil- 
dren he  should  have  by  her.  Afterwards  he  married 
her  and  had  children,  and  it  was  held  that  the  will 
was  not  revoked.  However,  where  the  testator 
makes  provision  only  for  a  certain  woman  and  not 
for  the  children  he  might  have  by  her,  and  after- 
ward marries  her  and  has  children  by  her,  the  will 
is  revoked, ^^  and  it  appears  that  under  the  modem 
theory,  evidence  to  the  effect  that  he  did  not  wish 
the  will  to  be  revoked  notwithstanding  the  subse- 
quent marriage  and  birth  of  children,  is  not  suffi- 
cient to  prevent  revocation,  so  that  to  take  the  will 
out  of  the  rule,  provision  must  have  been  made  for 
the  prospective  children  as  well  as  the  prospective 
wife.  It  appears  also  that  to  take  the  case  out  of 
the  operation  of  the  rule,  the  provision  must  have 
been  made  by  some  act  of  the  testator,  and  it  is  not 
sufficient  that  the  child  gets  property  of  the  testator 
by  operation  of  law  as  where  the  will  faUs  to  cover 
all  of  the  property  and  to  part  of  the  property  there 
is  an  intestacy  whereby  the  child  gets  the  property 
as  heir.^^ 

98.  Same  subject — Under  statutes. — Most  stat- 
utes have  changed  the  common  law  rule.  Many  pro- 
vide that  marriage  alone,  or  birth  of  children  alone, 
shall  operate  as  an  implied  revocation  of  the  will." 
Other  statutes,  like  the  one  in  Illinois,  provide  that 
where  a  child  or  children  are  born  after  the  execu- 

12  Marston  v.  Fox,  8  A.  &  E.  14  (Eng.). 

13  Same  case  as  in  note  12. 

14  IngersoU  v.  Hopkins,  170  Mass.  401 ;  Duryea  v.  Duryea,  85  ni.  41. 
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tion  of  the  will,  such  child  or  children  shall  share 
equally  with  the  others.  As  an  example,  the  part 
of  the  Illinois  Statutes,  applicable,  is  referred  to  as 
follows: 

Revised  Statutes  of  Illinois,  1911,  Chapter  39, 
§10. — If,  after  making  a  last  will  and  testament, 
a  child  shall  be  born  to  any  testator,  and  no  pro- 
vision be  made  in  such  will  for  such  child,  the  will 
shall  not  on  that  account  be  revoked;  but  unless  it 
shaU  appear  by  such  will  that  it  was  the  intention 
of  the  testator  to  disinherit  such  child,  the  devises 
and  legacies  by  such  will  granted  and  given,  shall  be 
abated  in  equal  proportions  to  raise  a  portion  for 
such  child  equal  to  that  which  such  child  would  have 
been  entitled  to  receive  out  of  the  estate  of  such 
testator  if  he  had  died  intestate,  and  a  marriage  shall 
be  deemed  a  revocation  of  a  prior  will. 

Where  the  statute  provides  that  the  will  shaU  be 
revoked  by  marriage  unless  it  shall  appear  from  the 
will  itself  that  it  was  made  in  contemplation  of  such 
marriage,  it  does  not  satisfy  the  statute  to  give  in 
evidence  a  marriage  contract  in  existence  when  the 
will  was  made,  where  the  will  did  not  refer  to  such 
contract.^®  To  permit  it  would  have  amounted  to 
varying  the  wiU  by  parol  evidence. 

99.  Same  subject — ^Miscellaneous. — ^It  seems  that 
divorce  is  not  such  a  change  in  the  situation  of  the 
testator's  family  as  to  revoke  a  wiU.  Thus  a  be- 
quest to  the  testator's  wife  is  not  revoked  when  she 
subsequently  obtains  a  divorce,  if  he  does  not  him- 
self revoke  the  bequest  before  his  death.*®    In  one 


1"  Same  cases  as  in  note  14. 
18  Jones'  Estate,  211  Pa.  364. 
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state  the  birth  of  a  child  alone,  even  in  absence  of 
statutory  provision  to  that  effect,  was  held  to  be 
such  change  as  to  revoke  the  wiU,"  and  in  Illinois 
marriage  alone  is  held  to  be  revocation  because  in 
that  state,  if  the  husband  dies  without  issue,  and 
leaves  no  brothers  and  sisters,  the  wife  takes  all  the 
real  estate,  so  that  marriage  alone  revokes  a  will/* 

100.  Same  subject — Married  women. — ^It  should 
be  noted  here  that  at  common  law  marriage  alone, 
without  birth  of  children,  revoked  the  will  of  a 
woman,^®  That  was  because  a  woman  after  mar- 
riage could  not  make  a  will,  and  could  not  even  make 
an  instrument  the  sole  purpose  of  which  was  to  re- 
voke a  will  made  prior  to  marriage.  It  would  not 
be  presumed,  then,  that  she  intended  the  will  to  re- 
main where  she  could  not  help  doing  so  merely  be- 
cause she  was  powerless  to  do  otherwise.  Modern 
statutes  have,  however,  given  a  married  woman 
power  to  make  a  wiU.  What  is  the  effect  of  such  a 
statute  upon  the  common  law  rule  that  marriage 
alone  revokes  a  woman's  will?  It  has  been  held 
that  under  such  modem  statutes,  marriage  of  a 
woman  alone  does  not  revoke,  but  there  must  be 
marriage  and  birth  of  children  in  order  to  revoke.^" 

1'  Negus  V.  Negus,  46  Iowa  487. 

IS  Tyler  v.  Tyler,  19  111.  151. 

18  Durfee  v.  Eisch,  142  Mieh.  504,  Leading  Illustbativi!  Cases. 

20  In  Ee  MeLarney's  Est.,  153  N.  Y.  416. 
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CHAPTER  IX. 
KEPUBLICATION  AND  REVIVAL. 

101.  Republication.— What  is  meant  by  the  term 
republication?  Strictly  speaking,  it  is  the  bringing 
the  will  down  to  date.  When  it  is  considered  that 
under  common  law  rules  and  in  those  states  that  still 
adhere  to  those  rules,  after-acquired  real  estate  does 
not  pass  under  a  will,  and  when  we  consider,  also, 
the  rules  relative  to  incorporation  by  reference,  the 
question  of  whether  a  will  has  been  republished  or 
not  becomes  more  or  less  important. 

Republication  occurs  where  the  testator  subse- 
quently affirms  or  ratifies  his  will^  Prior  to  the 
Statute  of  Frauds,  this  could  be  done  orally  even  as 
to  real  estate.^^  Even  under  the  Statute  of  Frauds, 
republication  might  still  be  oral  as  to  personal  prop- 
erty. Under  modern  statutes  it  requires  an  instru- 
ment of  equal  formality  to  a  will,  as  a  duly  executed 
codicil,  to  operate  as  a  republication  of  the  will. 

102.  What  does  a  codicil  republish? — Granting, 
then,  that  under  modem  statutes,  it  requires  either 
a  codicU  or  another  will  to  republish  a  prior  wUl, 
is  it  necessary  for  such  codicil,  or  later  wilk  to  refer 
to  the  prior  will  by  apt  words  so  as  to  indicate  on 
its  face  an  intention  to  so  republish  the  earlier  will? 
Doubtless  that  would  be  necessary  in  case  of  a  later 
will.    A  different  rule  seems  to  prevail,  at  least  in 

21  Beckford  v.  Pamecott,  Cro.  Eliz.  49S"(Eng.). 
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this  country,  so  far  as  a  codicil  is  concerned.  Thus 
it  seems  that  a  codicil  to  a  prior  will,  which  codicil 
is  properly  executed  and  attested,  republishes  and 
makes  of  the  date  of  itself,  the  wiU  to  which  it  is 
codicil,  so  as  to  pass  real  estate  acquired  in  the  in- 
terim between  the  execution  of  the  prior  wiU  and 
that  of  the  codicil,  notwithstanding  the  codicil  makes 
no  mention  of  real  estate  or  property.*^  It  seems, 
however,  that  a  codicU  does  not  bring  a  will  down  to 
date  as  regards  the  intention  of  the  testator.  Thus, 
it  is  the  commonly  accepted  rule  that  a  will  is  to 
be  construed  according  to  the  intention  of  the  tes- 
tator, which  intention  is  to  be  gathered  only  from  the 
language  of  the  wiU  and  the  circumstances  under 
which  it  was  made,  but  that  no  expression  of  inten- 
tion not  contained  in  the  will  can  be  considered.^^ 
If  the  codicil  brought  the  prior  will  down  to  date  as 
to  intention,  it  must  permit  the  intention  as  it  ap- 
peared from  the  language  of  the  prior  will,  to  be  con- 
strued in  connection  with  the  circumstances  under 
which  the  codicil  or  the  later  wiU  was  drawn.  This  it 
does  not  do.  Thus,  where  a  testator  made  a  wiU  giv- 
ing his  daughter  $700  and  afterwards,  during  his  life- 
time, gave  her  the  $700  outright,  and  then  died,  she 
would  not  be  permitted  to  claim  $700  under  the  wiU, 
for  her  legacy  would  be  held  satisfied  by  advance- 
ment as  an  ademption  (a  discussion  of  which  follows 
later).  Suppose  then,  that  after  he  made  this  gift 
outright,  he  executed  a  codicil  to  his  prior  will  say- 
ing nothing  about  the  $700  legacy  or  about  any  of 

22  Barnes  v.  Crow,  4  Bro.  0.  C.  2  (Eng.). 

23  Eyer  v.  WiUiamson,  256  111.  540,  544.^ 
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the  legaeies.  It  might  well  be  argued  under  the 
above  rule  that  the  codicil,  by  bringing  the  will  down 
to  the  date  of  the  codicil  by  republication,  would 
rebut  the  presumption  that  this  gift  was  in  satis- 
faction of  the  legacy,  i.  e.,  the  subsequent  execution 
of  the  codicil  would  amount  to  re-enacting  the  leg- 
acy. Such. result,  however,  was  held  to  amount  to 
bringing  the  intention  in  the  prior  will  down  to  the 
date  of  the  codicil,  which  the  law  says  the  codicil 
does  not  do  in  the  absence  of  express  words  to  that 
effect,  and  so  the  legacy  was  held  satisfied  despite 
the  codicil.^* 

What,  then,  as  to  the  situation  where  a  testator 
made  a  will  and  several '  codicils,  and  then,  later, 
makes  another  codicil  to  his  "Last  Will  and  Testa- 
ment"? Does  that  bring  down  to  the  date  of  such 
last  codicil  the  will  and  all  the  other  codicils  to  that 
will?  The  rule  is  that  it  brings  down  to  date,  with 
the  will,  all  the  other  codicils  which  are  themselves 
validly  executed.^®  The  reason  for  this  is  that  a 
bad  codicil  is  not  included  in  the  term  "Last  Will 
and  Testament,"  but  a  good  codicU  is.  Of  course, 
where  a  testator  has  two  wills  that  are  not  inconsist- 
ent, but  can  stand  together,  and  then  makes  a  codi- 
cil to  "My  Last  Will  and  Testament,"  specifying 
the  date  of  the  prior  of  the  two  wills,  the  codicil 
would  not  republish  also  the  other  of  the  two  wills. 

103.  Revival. — Suppose  now,  that  a  validly  ex- 
ecuted codicil  refers  to  a  will  not  executed  and  at- 
tested in  conformity  to  the  law.    The  old  English 

•lizard  V.  Hurst,  Freem.  C.  C.  224  (Eng.). 
26  Green  v.  Tribe,  9  Ch.  D.  231  (Eng.). 

126 


REPUBLICATION  AND  REVIVAL  127 

authorities  hold  that  this  operates  to  cure  the  defect 
in  the  will.  Other  authorities  hold  that  a  will 
defectively  executed  can  never  be  republished  by 
a  subsequent  codicil,  or  short  of  rewriting  and  re- 
executing  the  whole  will.^®  This  case  distinguishes, 
however,  between  the  above  situation  and  that 
where  the  will  to  which  the  codicil  was  published 
was  invalid  not  because  the  wUl  was  not  duly  ex- 
ecuted, but  for  some  other  reason,  such  as  that  after 
the  will  was  executed,  the  testator  married  and  had 
a  child,  and  afterwards  made  the  codicil.  The  case 
held  that  the  codicil  in  this  latter  situation  brought 
the  will  down  to  date  of  the  codicil  so  as  to  prevent 
revocation  by  marriage  and  birth  of  the  child.  This 
is  called  the  doctrine  of  revival  and  not  of  republica- 
tion. It  is  commonly  manifested  in  the  situation 
where  the  testator  makes  two  wills  which  are  in- 
consistent so  that  the  latter  will  supersedes  the  for- 
mer; then,  afterwards  he  cancels  the  second  will  in 
some  appropriate  mode.  It  is  held  that  upon  the 
cancellation  of  the  latter  will,  the  former  will  which 
had  been  superseded  by  the  latter,  is  revived. ^^  Sup- 
pose, now,  that  a  testator  made  a  will,  then  revoked 
it  by  codicil,  and  afterwards  made  a  second  codicil 
expressly  reviving  the  will.  Under  statutes  such  as 
the  WUls  Act,  such  second  codicil  would  be  inoper- 
ative to  revive  a  will  once  revoked.^® 

Suppose,  again,  that  a  testator  made  a  will,  then 
married  and  had  a  chjld,  then  made  a  codi<3il  ex- 
pressly reviving  the  wUl,  and  then  destroyed  this 

28ln  Ee  Emmons'  Will,  110  App.  Div.  701  (N.  ¥.). 
zTGoodright  v.  Glazier,  4  Burr.  2512  (Eng.). 
28 Newton  V.  Newton,  12  Ir.  Ch.  118  (Irish). 
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codicil.  The  court  inquired  whether  it  was  the  tes- 
tator's intention  thereby  to  destroy  also  the  revived 
win,  and  finding  it  was  not,  held  that  the  effect 
of  the  codicil  to  revive  the  will  once  revoked  by 
marriage  and  birth  of  child,,  was  not  lost  by  the 
mere  subsequent  destruction  of  the  codicil  without 
also  an  intention  to  revoke  the  revived  will.^*  So, 
where  a  testator  who  made  two  wills,  the  latter  re- 
voking the  former,  finally  made  a  codicil  to  the  for- 
mer, that  revived  the  former  and  revoked  the  lat- 
ter will.^**  Suppose,  now,  that  a  testator  made  two 
wills,  the  latter  of  which  expressly  revoked  the  for- 
mer. Does  the  mere  cancellation  of  the  latter  re- 
vive the  former?  It  is  to  be  noted  that  the  situation 
here  is  different  from  that  where  the  two  wills  are 
inconsistent  and  therefore  the  latter  supersedes  the 
former  but  does  not  expressly  reyoke  it.  The  author- 
ities on  this  situation  are  divided.  One  holds  that 
such  mere  cancellation  of  the  latter  will  does  not  re- 
vive the  former  will,  unless  an  intention  to  so  revive 
it  is  affirmatively  shown,  but  that  such  intention  may 
be  shown  by  declarations  made  by  the  testator,  sub- 
sequently, as  to  why  he  cancelled  the  latter  will.*^ 
Other  authorities  hold  that  since  a  will  and  there- 
fore a  codicil  is  ambulatory  until  the  testator's  death, 
therefore  the  last  undestroyed,  unobliterated  and 
uncancelled  instrument  extant  at  the  testator's  death 
is  his  will.  In  the  above  situation,  the  former  will 
would  be  revived  on  the  cancellation  of  the  latter.*^ 

29  James  v.  Shrimpton,  1  P.  D.  431  (Eng.). 

30  Matter  of  Campbell,  170  N.  Y.  84. 

31  Pickens  v.  Davis,  134  Mass.  252. 

32  Stetson  V.  Stetson,  200  m.  601,  Leading  Illustrative  Oases. 
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DIVISION  III 

LAPSED,  VOID,  AND  ADEEMED  LEGACIES 
AND  DEVISES 

CHAPTER  X. 

LAPSED  AND  VOID  LEGACIES  AND  DEVISES 

104.  Distinction. — ^What  is  the  distinction  be- 
tween a  lapsed  legacy,  or  devise,  and  a  void  one? 
So  far  as  the  operation  of  the  law  on  the  rights  of 
beneficiaries  under  a  will  is  concerned,  it  wUl  be 
seen  there  is  but  slight  distinction.  There  is,  how- 
ever, a  difference  in  definition  of  which  it  is  desir- 
able here  to  make  mention.  Inasmuch  as  a  will  is 
ambulatory  imtil  death;  that  is,  inasmuch  as  the 
benefit  conferred  therein  does  not  take  effect  until 
the  death  of  the  testator,  the  rule  is  that  one  men- 
tioned as  beneficiary  in  a  will  has  no  interest  until 
the  testator's  death.  Thus,  if  the  beneficiary  should 
die  first,  and  then  the  testator  die  leaving  the  will 
unchanged,  the  heirs,  or  representatives,  of  the  de- 
ceased beneficiary  would  not  take  the  share  he  would 
have  taken  if  he  had  lived  longer  than  the  testator^ 
but  instead,  the  share,  or  bequest,  is  held  to  lapse. 
Where  the  bequest  then  goes,  it  is  the  purpose  here 
to  discuss.  The  other  situation  occurs  where  the 
bequest  cannot  pass  to  a  beneficiary  even  though  he 
survives  the  testator,  because  the  law  says  it  is  void. 
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That  is  a  void  bequest.  Where  such  a  bequest  goes 
must  be  explained  in  connection  with  the  similar 
treatment  of  the  question  of  the  lapsed  bequest. 

105.  As  to  legacies. — Some  little  difference  will 
be  foilnd  in  the  treatment  of  this  subject  whether 
the  gift  is  a  legacy  or  a  devise;  that  is,  whether  the 
subject  matter  is  personalty  or  real  estate.  First 
will  be  considered  the  disposition  of  lapsed  and  void 
legacies.  The  rule  is  that  where  a  legacy  lapses,  or 
where  it  is  void,  and  the  will  has  a  clause  disposing 
of  the  residue  of  the  property  not  disposed  of  by 
the  will  proper,  such  lapsed  or  void  legacy  will  fall 
into  and  swell  the  residuum  and  go  as  the  residuary 
clause  provides."^^  Of  course,  if  there  was  no  such 
clause,  the  legacy  thus  lapsed,  or  void,  would  be 
divided  and  disposed  of  just  as  if  there  was  no  will. 
It  would  go  to  the  next  of  kin.  Now,  suppose  that 
the  residuary  clause  provided  that  the  residuum 
should  go  to  A,  B,  and  0,  and  C  died  before,  the  tes- 
tator. It  was  there  held  that  the  residue  could  not 
fall  into  itself,  and  so  C's  share  would  go  as  in  case 
of  iatestacy;  i.  e.,  it  would  go  to  the  testator's  next 
of.kin.«* 

106.  As  to  devises — ^Lapsed. — The  rule  as  to  real 
estate  was  different.  It  was  a  rule  handed  down 
from  the  old  feudal  law  that  a  person  could  not  will 
after-acquired  real  property.^^  Therefore,  at  com- 
mon law,  where  a  devise  lapsed  after  the  will  was 
made,  it  was  looked  upon  just  like  after-acquired 

33  Wright  V.  Hall,  Fort.  182   (Eng.). 

a*  Bagwell  v.  Dry,  1  P.  Wms.  700  (Eng.) ;  Lloyd  v.  Lloyd,  4  Beav.  231 
(Eng.). 
3°  See  §  46  for  change  by  statute  in  England  and  in  Uliiiois. 
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property,  and  so  could  not  fall  into  the  residuum. 
It  went  to  the  heirs  (real  estate  went  to  the  heirs 
and  not  to  the  next  of  kin).^®  Under  modern  stat- 
utes which  make  it  possible  to  pass  after-acquired 
property  by  will,  the  common  law  objection  is  obvi- 
ated, and  the  real  estate  will  fall  into  the  residue 
just  like  the  personalty.*^ 

107.  Same  subject — Void. — ^With  reference  to  void 
devises,  there  is  a  conflict  in  the  authorities.  One 
line  of  authorities  holds  that  the  same  rule  should 
apply  as  in  the  case  of  lapsed  devises,  the  argu- 
ment being  that  where  a  devise  is  void  it  cannot 
be  said  that  the  testator  intended  it  to  pass  as  resi- 
due and  therefore  it  must  be  just  like  after-acquired 
real  estate.**  Another  line  of  authorities,  however, 
holds  that  the  testator  must  be  held  to  have  intended 
to  pass  by  the  will  aU  the  property  he  actually  had 
at  the  time,  and  if  a  devise  is  void,  it  is  as  if  it  never 
was  made,  and  so  should  fall  into  the  residuiun.*" 
In  the  case  cited  the  devisee  was  a  church,  and  the 
devise  was  void  because  the  church  could  not  take. 
The  former  rule,  possibly,  is  the  most  favored,  but 
the  latter,  it  is  submitted,  is  based  upon  sounder  ar- 
gument. 

108.  By  statute. — Statutes  in  some  states  have 
changed  the  rule  so  as  to  provide  that  where  the 
testator  gave  a  legacy  or  devise  to  a  child,  naming 
it,  and  that  chUd.died  before  the  testator,  instead 
of  lapsing,  such  legacy  or  devise  should  go  to  the 

36  Lessee  of  Ferguson  v.  Hedges,  1  Harring.  524  (Del.). 

37  Molineaux  v.  Eaynolds,  55  N.  J.  Eq.  187. 

38  Greene  v.  Dennis,  6  Conn.  293. 

39  Lessee  of  Ferguson  v.  Hedges,  1  Harring.  524  (Del.). 
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child's  child.  A  section  of  a  representative  statute 
is  appended: 

Illinois  Revised  Statutes,  1911,  Chapter  39,  Page 
861,  §  11. — ^Whenever  a  devisee  or  legatee  in  any  last 
will  and  testament,  being  a  child  or  grandchild  of  the 
testator,  shall  die  before  such  testator,  and  no  pro- 
vision shall  be  made  for  such  contingency,  the  issue, 
if  any  there  be,  of  such  devisee  or  legatee  shall  take 
the  estate  devised  or  bequeathed  as  the  devisee  or 
legatee  would  have  done  had  he  survived  the  testator 
and  if  there  be  no  such  issue  at  the  time  of  the  death 
of  such  testator,  the  estate  disposed  of  by  such  de- 
vise or  legacy  shall  be  considered  and  treated  in  all 
respects  as  intestate  estate. 

109.    Where  the  legacy  or  devise  is  to  a  class. — 

Suppose  that  a  testator  gives  a  legacy  or  devise  to 
"my  children"  without  naming  them.  Under  the 
law  such  is  called  a  gift  to  a  class,  and  the  class  is 
determined  as  of  the  time  of  the  death  of  the  testa- 
tor; that  is,  those  children  living  when  the  testator 
died,  would  constitute  the  class.  Thus,  if  a  testator 
in  such  a  case  had  three  children  when  he  made  his 
will,  and  one  of  those  died  before  the  testator,  the 
share  such  child  would  have  taken  had  he  Mved, 
would  go  neither  to  the  residue  nor  to  the  next  of 
kin,  but  the  two  surviving  children  would  take  it 
as  belonging  to  the  class  of  which  they  were  the  com- 
ponents.*" 

40  Viner  v.  Prancis,  2  Cox  190  (Bng.). 
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CHAPTER  XL      . 
ADEMPTION. 

110.  Definition. — By  ademption  it  is  meant  that 
the  testator,  after  giving  a  legacy  or  devise,  has  in 
some  way,  before  his  death,  destroyed  or  disposed 
of  the  subject  matter  of  the  bequest  so  that  on  his 
death  the  bequest  cannot  be  carried  out  because 
nothing  remains  with  which  to  carry  it  out.  Ademp- 
tion is  of  three  kinds:  revocation  of  devise  by  con- 
veyance, ademption  of  specific  legacies,  and  ademp- 
tion of  portions. 

111.  Revocation  by  conveyance. — Where  a  testa- 
tor wiUs  a  certain,  piece  of  real  estate  to  a  devisee,  and 
afterwards  and  before  the  testator's  death,  he  sells 
and  conveys  the  real  estate  and  pockets  the  pro- 
ceeds, or  even  where  it  is  taken  by  eminent  domain 
in  condemnation  proceedings  and  the  testator  re- 
ceives and  uses  the  proceeds,  it  is  held  that  the  de- 
vise is  revoked.**  Even  if  the  testator  puts  the  pro- 
ceeds in  the  bank  and  then  dies  leaving  the  proceeds 
intact,  the  devisee  would  not  get  them  because  he 
was  to  have  real  estate  and  not  the  money.  So,  even 
where  in  his  life  the  testator  makes  a  contract  to 
sell  the  land,  the  devise  is  revoked.  Some  jurisdic- 
tions have  changed  this  by  statute.*^ 

<i  Ametrano  v.  Downs,  170  N.  T.  388. 

*2  Alabama,  Arkansas,  Colorado,  Connecticut,  Georgia,  Indiana,  Kansas, 
Kentucky,  Missouri,  Nevada,  New  York,  Ohio,  Virginia,  West  Virginia. 
(Woerner,  Am.  Law  Adm.   (2d  ed.),  §53.) 

133 


134  WILLS  AND  ADMINISTRATION 

112.  Ademption  of  specific  legacies. — Three  pos- 
sible examples  might  be  suggested  to  explain  the 
rule  encountered  under  this  head:  a  testator  may 
bequeath  (I)  "a  certain  diamond  ring  given  me  by 
A,"  or  (2)  "all  my  diamond  rings  that  I  now  have 
in  my  vault,"  or  (3)  "all  my  diamond  rings."  Now, 
suppose  that  in  example  (1)  the  testator  sold  the 
ring  given  him  by  A.  That  operated  to  adeem  the 
legacy  so  that  the  legatee  of  the  ring  would  get 
nothing.  Suppose  that  in  example  (2)  the  testator 
had  rings  in  his  vault  at  the  time  of  making  the 
will,  then  removed  them  from  the  vault  subsequently 
and  sold  them,  but  bought  other  rings  with  the  money 
and  placed  them  in  the  vault  where  they  remained 
until  his  death.  There  would  here  be  an  ademption 
and  the  substituted  rings  would  not  pass.  But  if 
he  simply  removed  the  rings  from  the  vault  and 
placed  them  in  his  desk  where  they  remained  mitil 
his  death,  the  legatee  would  get  them.  Suppose  in 
example  (3)  the  testator  had  rings  at  the  time  of 
making  the  will,  but  sold  them  and  used  the  money 
for  other  purposes,  and  afterwards  purchased  other 
diamond  rings  of  different  kinds  and  values  from 
those  he  had  before.  The  legacy  would  not  be 
adeemed,  but  the  legatee  would  get  any  diamond 
rings  the  testator  might  have  at  his  death.  Thus,  in 
one  case  a  testator  bequeathed  a  certain  number  of 
shares  of  South  Sea  Stock.  Afterwards  he  sold  all 
of  the  stock  he  had,  but  later,  before  his  death, 
bought  more  stock  of  the  same  kind.  The  legacy 
was  not  adeemed.*^    In  the  same  case,  the  legisla- 

43  Partridge  v.  Partridge,  Cas.  temp.  Talb.  226  (Eng.). 
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ture,  by  law,  changed  the  stock  into  annuities,  but 
this,  being  an  act  not  of  and  out  of  the  power  of 
the  testator,  did  not  adeem  the  legacy.  So,  also, 
where  property  is  given  by  a  testator  in  his  wiU  to 
A  in  trust  for  B,  the  testator  does  not  adeem  the 
legacy  by  afterwards  giving  the  trusteeship  to  C,  so 
long  as  he  does  not  interfere  with  the  beneficial  in- 
terest of  B.** 

In  another  case  the  testator  in  his  will  gave  a  cer- 
tain bond  to  a  legatee.  Before  the  testator's  death 
the  obligor  on  the  bond  paid  it  off  and  at  the  death 
of  the  testator  the  will  was  found  unchanged,  but 
no  record  was  found  of  the  particular  money  paid 
off  on  the  bond.  It  was  held  that  the  legacy  was 
adeemed.*^  If,  on  the  other  hand,  the  testator  had 
accepted  a  new  bond  in  place  of  the  one  he  had 
when  the  will  was  made,  we  would  come  within  an 
analogy  to  the  annuities  case  above  mentioned  and 
there  would  have  been  no  ademption.  But  the  re- 
ceipt of  the  money  and  the  merging  of  the  money 
with  the  rest  of  his  funds  by  the  testator,  was  tanta- 
mount to  an  outright  sale  of  the  bond  by  the  tes- 
tator. Even  if  he  had  used  the  proceeds  of  this  bond 
to  buy  another  similar  bond,  possibly  the  legacy 
would  still  have  been  adeemed.**  In  the  case  just 
cited,  a  testator  in  a  will  bequeathed  what  were 
known  as  long  annuities,  and  before  his  death  ex- 
changed aU  the  long  annuities  for  short  annuities  of 
which  he  already  had  some,  in  which  exchange  he 

44  Dingwell  v.  Askew,  1  Cox  427  (Eng.) ;  In  re  Tillinghast,  23  E.  I.  121. 

45  Fryer  v.  Morris,  9  Ves.  360   (Eng.);   In  re  Bridle,  4  C.  P.  C.  336 
(Eng.). 

48Pattiaon  v.  Pattison,  1  Myl.  &  K.  12  (Eng.). 
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made  a  profit,  and  then  died  with  his  will  unchanged. 
It  was  held  that  the  legacy  of  the  long  annuities  was 
adeemed  because  the  death  of  the  testator  left  the 
estate  without  the  specific  thing  he  bequeathed  as 
long  annuities. 

113.  Ademption  of  portions — Satisfaction  by  ad- 
vancement.— Suppose  that  a  testator  gives  a  certain 
bequest  in  his  will,  and  afterwards  and  during  his 
life,  gives  outright  a  sum  of  money  or  part  of  the 
bequest  to  that  same  beneficiary.  What  is  the  oper- 
ation of  such  a  subsequent  gift  inter  vivos  (during 
life)  upon  his  right  to  receive  the  full  amount  of 
the  bequest  at,  the  death  of  the  testator?  There  are 
two  rules  governing  the  situation.  One  rule  applies 
where  the  relationship  between  the  testator  and  the 
beneficiary  is  that  of  parent  and  child,  or  foster  par- 
ent and  foster  child,  and  the  other  where  the  rela- 
tionship is  more  remote  or  even  that  of  strangers. 
It  appears  that  where  the  relationship  is  that  of  the 
former,  it  will  be  presumed  that  an  advancement 
was  intended  and  in  such  case  when  the  beneficiary 
comes  to  claim  his  share  at  the  death  of  the  testator, 
there  will  be  deducted  therefrom  the  amoimt  of  what 
he  received  as  a  gift  from  the  testator  during  the 
testator's  life  unless  at  the  time  of  this  gift  inter 
vivos  the  testator  expressed  or  evinced  an  intention 
that  it  was  not  to  be  an  advancement.*^ 

However,  it  seems  that  where  the  bequest  is  of 
a  particular  article  or  a  particular  thing,  a  gift  dur- 
ing life  of  a  different  thing  does  not  amount  "to  an 

f  Izard  V.  Hurst,  Freem.  C.  C.  224  (Eng.) ;  Pym  v.  Lockyer,  5  Myl.  & 
Or.  29  (Eng.). 
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advancement  and  will  not  be  deducted  from  the  be- 
quest at  the  death  of  the  testator.  The  theory  is 
that  the  gift  inter  vivos  is  a  satisfaction  in  whole  or 
in  part,  and  not  a  substitution,  of  the  bequest  in 
the  wUl,  and  unless  it  can  be  so  considered  it  wOl 
not  be  deducted.**  Money,  as  against  securities,  of 
course,  can  be  so  treated.  Thus,  ordinarily,  where 
the  will  gave  one  piece  of  land,  a  gift  of  a  different 
piece  during  life  will  not  constitute  a  satisfaction  as 
to  the  devise  in  the  will,  but  if  the  gift  inter  vivos 
was  a  part  of  the  piece  given  in  the  will,  that  will 
be  held  a  satisfaction  pro  tanto  (for  so  much).*" 
But  where  the  beneficiary's  interest  in  the  will 
arises  from  the  residuary  estate,  a  gift  inter  vivos 
is  never  considered  as  satisfaction  of  such  interest 
in  the  residue,  unless  the  testator  clearly  intends  it 
to  be.'"' 

Where  the  relationship  is  more  remote,  however, 
or  that  of  strangers,  satisfaction  is  never  pre- 
sumed, but  it  must  be  clearly  shown  that  a  gift  inter 
vivos  was  intended  to  be  in  satisfaction.®*  The  rea- 
son for  this  is  that  in  case  of  a  child  it  is  consid- 
ered that  the  gift  in  the  will  is  out  of  a  sense  of 
parental  duty  to  give  a  portion  and  therefore  a  sub- 
sequent gift  inter  vivos  is  considered  merely  a  pres- 
ent payment  of  the  portion  fixed  by  the  parent  in 
his  will,  as  due  that  child. 

114.  Ademption  in  case  of  special  purpose. — 
When  a  legacy  is  given  for  a  special  purpose,  such 

*8  Weston  V.  Johnson,  48  Ind.  1. 

*»  Carmichael  v.  Lathrop,  108  Mich.  473. 

so  game  case  as  in  note  49. 

Bi  Weston  V.  Johnson,  48  Ind.  1. 
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as  to  build  a  new  church  for  a  certain  congregation, 
if  the  testator  builds  the  church  in  his  lifetime  and 
then  dies  without  changing  his  will,  the  legacy  will 
be  held  to  be  adeemed  and  the  congregation  cannot 
collect  upon. the  legacy  after  the  testator's  death. 
This  rule  is  called  ademption  by  fulfillment  of  a  spe- 
cial purpose.  ^* 

E2  Taylor  t.  Tolen,  38  N.  J.  Eq.  91. 
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PART  III 

PEOBATE  OF  WILLS  AND 
ADMINISTRATION  OF  ESTATES 

DIVISION  I. 

DECEDENTS'  ESTATES 

CHAPTER  Xn. 

IN  GENERAL. 

115.  Probate. — "Probate  means  the  presenting 
of  a  will  to  a  court  for  the  purpose  of  having  it  ap- 
proved and  entered  upon  the  records  of  the  court. 
In  the  English  ecclesiastical  courts,  which  had  ex- 
clusive jurisdiction  of  wills  so  far  as  they  operated 
upon  personal  property,  but  no  jurisdiction  in  re- 
spect to  devises  of  real  estate,  there  were  two  modes 
of  obtaining  probate,  one  in  common  form  and  the 
other  in  solemn  form,  or  per  testes.  The  probate 
was  said  to  be  in  common  form  when  the  executor 
presented  the  will  for  probate  in  the  absence  of  the 
parties  and,  without  citing  them,  proceeded  ex  parte 
(without  notice  to  possible  contestants)  with  his 
proof;  and  it  was  said  to  be  in  solemn  form  when 
those  in  interest  were  cited  to  be  present  and  full 
proof  was  made  by  the  examination  of  witnesses. 
When  a  wiU  was  proved  in  common  form,  the  court 
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iniglit,  at  any  time  within  30  years  after  probate,  of 
its  own  motion  or  at  the  instance  of  the  next  of  kin 
or  other  person  interested,  require  the  executor  to 
prove  the  will  in  solemn  form. 

"In  the  United  States  there  is  a  general  similarity 
of  practice  in  administering  the  various  statutory 
methods  of  probate  and  contest,  but  a  considerable 
diversity  in' their  technical  features.  In  some  of  the 
states  the  proceeding  in  the  probate  court  upon  the 
original  application  for  probate  is  entirely  ex  parte; 
but  some  proof  of  the  will  other  than  the  oath  of  the 
executor,  which  was  sufficient  foi:  the  English  pro- 
bate in  common  form,  is  always  required.  In  others, 
a  notice  and  an  opportunity  for  a  contest  are  given, 
formal  or  informal,  iii  the  probate  court.  If  the  will 
is  allowed  ox  rejected  without  a  contest,  or  after  a 
contest  not  tried  by  jury,  an  appeal  may  usually 
be  taken  to  an  intermediate  appellate  court  having 
a  jury,  where  the  case  is  tried  de  novo,  and  this 
remedy  is  sometimes  exclusive.  In  others,  after  a 
decree  of  the  probate  court  allowing  the  will,  a  re- 
trial may  be  had  upon  petition  to  that  court  to  re- 
voke the  pj^obate,  or  an  action  at  law  or  a  suit  in 
chancery  to  contest  the  validity  of  the  probated  will 
may  be  brought  in  another  court  within  the  county. 
These  methods  of  contest  by  appeal,  by  petition  to 
revoke  the  probate,  or  by  original  action  corre- 
spond in  purpose  and  effect  to  the  probate  in  solemn 
form  of  the  English  ecclesiastical  courts. 

"In  a  great,  majority  of  the  United  States  the 
probate  court  has  exclusive  jurisdiction  to  admit  to 
probate  wills. containing  devises  of  real  estate,  and 
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such  wills  are  probated  and  contested  in  the  same 
manner  as  wills  of  personalty  alone.  "^* 

As  to  the  effect  of  statutes  of  the  type  that  pro- 
vides that  no  will  shall  be  effectual  to  pass  either 
real  or  personal  estate  unless  it  shall  have  been  duly 
proved  and  allowed  in  the  probate  court,  it  seems 
that  a  will  still  takes  effect  as  of  the  date  of  the  tes- 
tator's death  and  that  such  a  statute  requires  pro- 
bate only  as  being  necessary  to  prove  title.  Thus, 
where  a  trespass  against  property  was  committed 
before  probate,  a  cause  of  action  for  the  trespass 
arose  at  once,  but  the  devisee  cotdd  riot  sue  upon  it 
until  after  probate  because  he  could  not  until  then 
prove  his  title  to  the  property.®* 

116.  When  may  a  will  be  probated?-— A  question 
might  here  arise  as  to  when  a  will  should  be  pro- 
bated. Under  the  law,  in  the  absence  of  a  will,  the 
heirs  are  entitled  to  the  real  estate  and  the  next  of 
kin  to  the  personalty.  Suppose  that  one  dies  and 
his  heirs  take  possession  of  his  real  estate  and  sell 
to  bona  fide  purchasers  who  pay  value,  all  under  the 
belief  that  there  was  no  will.  Long  afterward  a 
will  is  found  and  this  will  gives  real  estate  to  de- 
visees other  than  the  heirs.  What  are  the  rights 
,  of  these  devisees?  Doubtless  they  have  the  right  to 
have  the  will  established  in  probate.  Having  accom- 
plished this  they  cannot  proceed  against  those  who 
have  purchased  the  land  from  the  heirs  in  good  faith 
believing  that  there  was  no  will,  but  they  may  pro- 
ceed against  the  heirs  to  recover  the  value  of  the 

63  6  Ency.  of  PI.  and  Pr.  993-996. 

siEichards  v.  Pierce,  44  Mich.  444,  Leading  Illustrative  Cases. 
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lands  from  them,  imless  their  right  can  be  said  to 
be  outlawed  by  some  Statute  of  Limitations.^® 

117.  Administration. — ^Administration  as  a  rule 
means  the  management  and  care  of  the  personal 
property  of  one  deceased.  It  has  for  its  purpose  the 
best  conservation  of  the  property  for  those  entitled 
to  it  as  beneficiaries,  either  the  next  of  kin  where 
the  deceased  died  intestate,  or  the  legatees,  where 
the  deceased  left  a  wUl,  and  includes  the  collection 
of  assets,  the  payment  of  debts  and  legacies,  and  dis- 
tribution to  the  next  of  kin.^®  It  is  to  be  noted  that 
this  article  is  not  confined  to  discussing  the  adminis- 
tration of  decedents'  estates,  but  under  the  general 
subject  of  Administration,  there  is  considered  also 
the  handling  of  minors'  estates,  and  to  that  end, 
generally,  the  subject  of  Guardian  and  Ward  in 
Division  11,  hereinafter.  The  first  treatment,  how- 
ever, is  of  decedents'  estates. 

118.  Same  subject — ^In  general. — ^When  an  indi- 
vidual dies  intestate,  that  is,  without  9,  wUl,  an  ad- 
ministrator is  appointed  by  a  court,  to  administer 
what  assets  deceased  left.  Where  the  individual  dies 
testate,  i.  e.,  with  a  will,  two  situations  might  arise : 
1.  The  will  may- name  somebody  as  executor  to  ad- 
minister the  assets;  2.  The  will  may  omit  to  name 
anybody  as  executor.  In  the  former  situation,  the 
executor  wiU  perform  the  duties  of  an  administrator. 
In  the  latter  situation,  of  course,  an  administrator 
must  be  appointed,  there  being  no  executor,  and  he 
is  called  administrator  with  the  will  annexed. 

B5  Haddock  v.  Boston  &  M.  E.  E.  Co.,  146  Mass.  155,  15  N.  E.  495. 
88  18  Cyc.  57. 
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Whether  there  be  an  executor  as  iadministrator,  or 
an  administrator  with  the  will  annexed,  the  rules 
governing  their  acts  of  administration  are  substan- 
tially the  same.  They  are  officers  of  the  court  and, 
as  such,  must  follow  the  rules  of  court  when  acting 
in  their  capacities,  and  all  their  acts  must  be  ap- 
proved by  the  court.  Their  office  is  to  represent  the 
deceased,  or  rather  his  estate.  As  such  representa- 
tives, their  jurisdiction  over  the  deceased's  property 
extends  only  to  personal  estate  and  not  to  real  estate, 
for  at  the  death  of  the  owner,  intestate,  only  per- 
sonal property  belongs  to  the  estate  and  real  estate 
at  once  belongs  to  the  heirs.  Where  the  deceased 
leaves  a  will,  this  order  of  rights  in  the  property  he 
leaves  is  varied  to  suit  the  disposition  provided  in 
the  will,  and  it  is  not  uncommon  for  the  testator  to 
sub j  ect  his  real  estate  to  payment  of  his  debts.  How- 
ever, in  absence  of  such  provision,  the  general  rule 
is  that  the  personal  property  alone  is  answerable 
for  the  debts  of  the  deceased.  At  common  law,  in- 
dividuals could  bind  their  real  estate,  even  after' 
death,  by  bonds  executed  during  life,  which  bonds 
would  be  liabilities  of  the  heirs  to  the  extent  that 
they  inherited  property  from  the  decedents.^^  Stat- 
utes now,  generally,  contain  provisions  whereby,  if 
the  personal  property  proves  insufficient  to  satisfy 
the  deceased's  debts,  the  real  estate  may  be  sold  by 
petition  to  the  court. 

One  distinction  between  the  executor  and  the  ad- 
ministrator is  important  to  note,  and  that  is  the 
mode  of  appointment.    The  appointment  of  the  for- 

67  Hays  V.  Jackson,  6  Mass.  149. 

143 


144  WILLS  AND  ADMINISTRATION 

mer  is  simple,  for  he  is  pointed  out  by  the  will.  He 
may  decline  the  office,  but  if  he  accepts  he  is  charge- 
able strictly  with  all  the  duties  imposed  upon  the 
administrator.  The  appointment  of  an  administra- 
tor is  more  or  less  difficult,  for  that  depends  strictly 
upon  the  statute  governing  it,  and  no  little  difficulty 
is  sometimes  encountered  in  determining  who  shall 
be  the  administrator. 

In  a  number  of  states  it  is  held  that  administra- 
tion is  unnecessary  where  there  are  no  debts  of  the 
estate  or  the  debts  have  all  been  paid  and  there  are 
no  minor  heirs;  the  courts  considering  that  when  the 
only  duty  devolving  on  an  administrator  would  be 
to  make  a  distribution  of  the  estate,  and  the  heirs 
or  distributees  make  or  are  able  to  make  a  satisfac- 
tory distribution  or  disposition  thereof  themselves, 
or  there  is  only  one  heir,  administration  would  be 
merely  a  useless  ceremony  involving  unnecessary  ex- 
pense. And  the  same  is  true  where  no  administra- 
tion has  been  applied  for  and  the  claims  of  cred- 
itors, if  any  exist,  are  barred  because  they  have  not 
been  presented  to  the  probate  court  within  the  time 
limited  for  that  purpose,  or  by  the  Statute  of  Limi- 
tations. But,  if  any  of  the  heirs  or  distributees  de- 
mand an  administration,  it  must  be  had.^* 

i^8 Brown  v.  Baxter,  77  Kansas  97,  Leading  Illusteative  Oases;  Moore 
V.  Brandenburg,  248  111.  232,  236. 
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119.  Jurisdiction. — In  order  that  the  administra- 
tion of  an  estate  may  go  on,  the  proper  court  must 
acquire  proper  jurisdiction  by  proper  proceedings. 
The  court  having  jurisdiction  of  the  estate  of  an 
intestate  is  usually  the  court  which  would  have  had 
jurisdiction  if  he  had  died  testate,  that  is,  the  court 
of  probate  jurisdiction  for  the  county  or  district  in 
which  the  deceased  was  domiciled  at  the  time  of  his 
death.  If  he  had  no  fixed  residence  at  the  time  of 
his  death,  then  the  court  of  the  county  in  which  he 
died  may  take  jurisdiction,  while  if  the  intestate 
died  abroad,  the  court  of  any  county  in  which  he 
had  property  may  administer,  though  there  cannot 
be  more  than  one  grant  of  administration  in  the 
same  state.  Of  several  courts  in  the  same  state 
which  might  acquirfe  jurisdiction,  that  one  will  be 
allowed  exclusive  control  which  first  acts  in  the  mat- 
ter.^®  But  in  order  that  any  court  may  acquire  ju- 
risdiction of  the  estate  of  a  non-resident  decedent,  he 
must  have  left  property  within  its  territory. 

In  general,  in  order  that  any  court  may  acquire 
jurisdiction,  it  is  essential  that  proof  be  made  of  the 
death  of  the  alleged  intestate.  Wlien  a  person  has 
been  absent  from  his  established  home,  and  unheard 

09  Ewing  V.  Mallison,  65  Kan.  484,  70  Pac.  369. 
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of  by  his  friends  and  relatives  for  a  period  of  seven 
years,  it  is  presumed  that  he  is  dead,  and  the  court 
may  proceed  upon  that  presumption.  The  same  pre- 
sumption may  arise  in  less  than  seven  years  where 
the  disappearance  was  accompanied  by  special  cir- 
cumstances, which  of  themselves  raise  a  presump- 
tion of  death.^" 

Where  several  lives  were  lost  in  the  same  disaster 
there  is  no  presumption  from  age  or  sex  that  anyojie 
survived  the  others,  but  the  fact  of  survivorship  must 
be  proved  by  the  party  asserting  it.  The  presump- 
tion of  death  in  any  of  these  cases  is  only  a  prima 
facie  one,  howeyer,  and  may  be  rebutted  by  proof 
that  the  party  is  not  dead. 

If  the  supposed  intestate  is  not  in  fact  dead,  the 
majority  of  cases  hold  that  all  proceedings  to  settle 
his  estate  are  void,  but  a  few  states  hold  that  the 
proceedings  will  be  sustained  so  far  as  may  be  nec- 
essary to  protect  the  rights  of  innocent  parties.  In 
some  of  the  states  the  matter  has  been  regulated  by 
statutes.  These  statutes  usually  declare  the  pro- 
ceedings void,  but  they  also  generally  protect  the 
rights  of  those  who  have  acquired  interests  under 
the  proceedings.®* 

The  general  rule  is  that  there  is  no  jurisdiction  to 
probate  a  will  or  to  grant  administration  unless  the 
person  is  physically  dead  so  far  as  can  be  ascer- 
tained. Therefore  no  jurisdiction  exists  where  a 
person  is  civilly  dead,  as  where  he  has  been  sentenced 

eo  Rosenthal  v.  Mayhugh,  33  Ohio  St.  155. 

61  Scott  V.  McNeal,  154  TJ.  S.  34,  Leading  Illustrative  Cases  ;  Thomas 
V.  The  People,  107  111.  517;  Bolton  v.  Schriever,  18  L.  E.  A.  242,  135  N.  Y. 
65.     See  Day  v.  Floyd,  130  Mass.  488. 
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to  imprisonment  for  life,  though  some  statutes  ex- 
pressly provide  for  jurisdiction  in  just  such  cases.®^ 

The  proper  court  is  usually  set  in  motion  by  a 
petition  from  some  person  interested  in  the  estate, 
setting  forth  the  fact  and  nature  of  his  interest; 
the  fact  of  the  death  of  the  intestate;  that  he  died 
intestate;  that  he  left  property  within  the  jurisdic- 
tion of  thp  court  to  be  administered,  stating  its 
amount  and  the  names  and  relationship  of  the  per- 
sons who  may  be  entitled  to  share  in  it.  This  peti- 
tion is  usually  to  be  'Verified  by  the  oath  of  the  peti- 
tioner. 

Upon  filing  the  petition  an  order  of  hearing  is 
made  and  a  day  set  for  such  hearing,  notice  of  which 
.  facts  must  be  given  to  all  parties  interested,  either 
by  actual  notiice  or  by  publication.  Upon  the  hear- 
ing formal  proofs  of  the  allegations  of  the  petition 
are  made  and  then  administration  is  granted, 

A  person  not  interested  in  the  estate  cannot  set 
the  court  in  motion  by  a  petition  for  the  appoint- 
ment of  an  administrator,®^  But  an  interest  as  a 
creditor  is  sufficient.  The  statutes  usually  require 
that  notice  of  the  application  shall  be  given  to  all 
parties  who  might  be  entitled  to  administer,  and 
often  to  all  who  are  beneficially  interested  in  the 
estate.  A  failure  to  give  the  notice  required  by  the 
statute  will  usually  be  sufficient  cause  for  revoking 
letters  of  administration  given  without  it.  The  per- 
sons cited  to  appear  at  the  hearing,  or  any  person 

62  In  Ee  Zeph's  Estate,  50  Hun  523    (N.  Y.),  Leading  Illustrative 
Cases. 

63  Johnson  v.  Johnson,  15  E.  I.  109,  23  Atl.  106,  Leading  Illustrative 
Cases. 
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beneficially  interested  in  tlie  estate,  may  appear  and 
contest  the  grant  of  administration  to  any  particular 
applicant. 

The  granting  of  administration  is  a  proceeding  in 
rem,  the  same  as  the  probating  of  a  will,  to  which 
there  are  no  formal  parties.  And  an  order  made 
by  the  proper  court,  upon  such  notice  as  the  statutes 
require,  is  usually  binding  upon  all  the  world. 

Statutes  in  many  of  the  states  prescribe  the  time 
within  which  administration  shall  be  applied  for, 
and  administration  granted  after  such  time  is  usu- 
ally held  void.  In  some  states  no  limitation  is 
prescribed  and  administration  may  be  had  within 
a  reasonable  time.  In  a  few  states  the  amoimt 
of  property  which  shall  justify  administration  is. 
prescribed  by  statute,  but  in  most  states  no  such 
provision  is  found,  though  there  must  usually  be 
some  assets  to  justify  the  grant  of  administration. 
Often  the  sole  asset  is  the  statutory  cause  of  action 
by  the  administrator  for  death  of  intestate  through 
negligence  of  others. 

120.  Who  may  claim  appointment  as  administra- 
tor.— ^At  common  law  the  surviving  husband  had 
the  right  to  administer  upon  the  estate  of  his  de- 
ceased wife,  and  the  siu-viving  wife  had,  usually,  the 
similar  right,  either  alone  or  with  the  next  of  kin,  to 
administer  upon  the  estate  of  her  deceased  husband."^ 

This  rule  is  preserved  by  the  statutes  in  most  of 
the  states,  and  if  there  be  no  husband  or  wife  sur- 
viving, then  the  right  of  administration  usually 
passes  to  the  next  of  kin.    If  no  kindred  exist  eom- 

0*  Judge  of  Probate  v.  Chamberlain,  3  N.  H.  129. 
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petent  or  willing  to  act,  then  a  creditor  or  a  stranger 
may  be  appointed.®^ 

The  right  of  the  widow  to  administer  the  estate 
of  her  husband  is  not  an  absolute  one,  and  may  be 
forfeited  by  her  misconduct.  She  is  usually  held 
disqualified  where  by  an  antenuptial  settlement  she 
has  waived  all  rights  in  her  husband's  personal 
property.  The  right  of  the  husband  at  common  law 
might  be  lost  for  the  same  reason.  And  the  right 
of  either  is  dependent  upon  the  existence  of  a  valid 
marriage  at  the  time  of  the  death,  so  that  if  the  mar- 
riage was  void,  or  had  been  dissolved  by  divorce,  the 
right  of  administering  fails. 

After  the  right  of  the  surviving  husband  or  wife 
to  administer,  usually  comes  the  right  of  the  next  of 
kin.  Who  they  are,  and  in  what  degree  related,  is  to 
be  determined  by  the  rules  already  given  in  a  pre- 
vious chapter.  "Where  there  are  several,  standing 
in  the  same  degree  of  relationship,  the  court  usually 
has  power  to  select  the  most  suitable  to  administer. 
In  making  this  selection,  certain  rules  usually 
govern.  Thus  a  sole  administration  is  preferred  to 
a  joint  one;  males  are  preferred  to  females;  resi- 
dents to  non-residents;  unmarried  women  to  mar- 
ried women;  relatives  of  the  whole  blood  to  those 
of  half  blood;  those  more  interested  in  the  estate  to 
those  less  interested,  and  the  like. 

After  the  next  of  kin,  the  creditors  have  usually 
the  right  to  administer.  In  selecting  an  administra- 
tor from  the  creditors,  the  statutes  oiten  give  those 
with  the  largest  claims  the  preference,  but  some- 

ao  Bev.  Stats,  of  Ohio,  §  6005. 
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times  those  first  applying  have  the  preference.  In 
many  of  the  states  those  having  the  right  to  admin- 
ister, who  do  not  desire  to  do  so  in  person,  may 
nominate  the  administrator. 

The  person  entitled  to  be  appointed  administrator 
or  executor  may  renounce  the  right,  and  then,  in 
case  of  a  sole  executor,  an  administrator  with  the 
will  annexed  must  be  appointed,  while  in  the  case 
of  an  intestate  estate,  the  right  to  administer  passes 
to  the  person  next  entitled  to  it. 

Contracts  to  renounce  the  right  to  appointment  as 
administrator  are  usually  regarded  as  opposed  to 
public  policy  and  void,  though  in  a  few  cases  such 
contracts  have  been  sustained.  Under  most  modern 
statutes,  the  emoluments  of  the  office  furnish  meagre 
consideration  for  any  contract. 

121.  Qualification  for  the  office  of  administrator 
or  executor. — ^The  person  entitled  to  administration 
being  determined,  and  being  ready  and  willing  to  ac- 
cept the  trust,  he  must  qualify  for  the  office.  This 
qualification  consists  in  taking  the  oath  and  giving 
the  bond  required  by  the  statute,  and  in  an  amoimt 
fixed  by  the  court  according  to  the  value  of  the  estate 
to  be  administered.  The  form  of  the  bond  is  usually 
prescribed  by  statute,  but  in  substance  it  is  con- 
ditioned upon  the  faithful  discharge  of  the  duties  of 
the  office  according  {o  law.  The  amount  of  the  pen- 
alty of  the  bond  is  generally  left  to  be  fixed  by  the 
court,  and  is  ordinarily  fixed  at  double  the  amount 
of  the  personal  property. 

Sureties  are  required  in  such  numbers  as  the  stat- 
utes specify.    In  determining  the  sufficiency  of  the 
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execution  and  form  of  the  bond,  the  courts  give  it 
a  liberal  construction  for  the  protection  of  those 
in  whose  behalf  it  was  required.    , 

In  many  of  the  states  an  executor  is  not  required 
to  give  a  bond,  if  the  terms  of  the  will  exempt  him 
from  the  necessity.  But  in  other  states  the  statutory 
requirement  of  a  bond  cannot  be  thus  waived. 

If  for  any  reason  additional  bonds,  new  sureties, 
or  increased  penalties,  become  necessary  for  protect- 
ing the  estate  while  in  the  hands  of  the  administra- 
tor or  executor,  the  court  is  authorized  to  require 
them  to  be  furnished.  The  office  cannot  be  regarded 
as  properly  filled  until  the  qualifying  bond  has  been 
duly  given,  but  a  grant  of  administration  without  it 
would,  ordinarily,  be  voidable  only  and  not  void. 

122.  How  the  appointment  is  evidenced. — ^Upon 
the  due  qualification  of  the  officer,  letters  of  admin- 
istration wiU  be  granted  to  him,  if  an  administrator; 
or  letters  testamentary,  if  an  executor. 

Such  letters  granted  by  a  court  having  jurisdic- 
tion for  that  purpose  are,  while  unrevoked,  conclu- 
sive evidence  of  the  authority  of  such  officer,  and 
cannot  be  collaterally  impeached  or  attacked,  though 
they  may  be  revoked,  by  the  proper  court,  in  a  direct 
proceeding  for  that  purpose,  or  upon  appeal  from 
the  order  awarding  them. 

A  grant  by  a  court  without  jurisdiction  is  void, 
and  confers  no  right  upon  anyone.  Letters  granted 
without  authority  may  be  recalled  by  the  court. 

The  letters  thus  granted  do  not  of  themselves  con- 
stitute the  authority  of  the  officer.  They  are  the 
evidence  of  his  authority,  but  not  the  only  evidence. 
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As  evidence  of  his  appointment  and  rights  as  such, 
they  are,  when  granted  by  a  court  of  competent  ju- 
risdiction, conclusive.  But  they  are  not  admissible 
as  proof  of  the  death  of  the  intestate,  in  actions  be- 
tween strangers. 

123.  What  may  be  done  by  the  oflacer  before  the 
letters  are  issued. — ^It  was  the  theory  of  the  common 
law  that  the  executor  derived  his  authority  from  the 
will  itself,  and  that  his  title,  therefore,  vested  at  the 
testator's  death.  An  administrator,  on  the  contrary, 
derived  his  title  from  the  grant  of  administration. 
In  most  of  the  states  the  common  law  ride  as  to  ex- 
ecutors is  repudiated  and  the  executor,  like  the  ad- 
ministrator, derives  his  title  and  power  from  the 
law  or  the  grant  of  authority  by  the  proper  tribunal. 
But  in  either  case,  for  the  protection  of  property 
and  the  enforcement  of  rights,  the  appointment  of 
the  executor  or  administrator,  when  made,  relates 
back  to  the  time  of  the  death  of  the  testator.  Before 
the  grant  of  letters,  the  person  nominated  as  execu- 
tor, or  the  person  entitled  to  administration,  has  no 
authority  further  than  is  necessary  to  preserve  and 
protect  the  property  until  the  appointment  can  be 
made.  But  if  letters  are  subsequently  granted  to 
such  person,  acts  done  by  him  before  the  grant  which 
would  have  been  lawful  had  he  then  been  the  legal 
officer,  will  be  deemed  ratified.*® 

«e  Eichards  v.  Pierce,  44  Mich.  444,  7  N.  W.  54,  Leasing  Lllustkative 
Cases;  Saxe  v.  Saxe,  119  Wis.  557,  97  N.  W.  187.  "An  executor,  according^ 
to  the  common  law  doctrine,  derives  his  office  solely  from  the  will  by  whicli 
he  is  appointed,  and  not  from  the  probate,  which  is  held  to  be  only  evidence 
of  his  right.  In  many,  if  not  all  of  the  states  of  the  Union  the  authority  of 
an  executor,  while  derived  primarily  from  the  will)  is  not  derived  solely  there- 
from, and  is  not  complete  until  the  executor  has  qualified  by  complying  with 
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A  person  who,  without  authority,  intermeddles 
with  the  estate  of  the  decedent  and  assumes  to  act  as 
executor  or  administrator,  was,  at  common  law, 
termed  an  executor  "de  son  tort,"  that  is,  an  exec- 
utor "of  his  own  wrong."  Any  act  evincing  a  legal 
control  over  the  goods  of  the  estate  would,  if  unex- 
plained, make  the  person  liable  as  such  an  executor. 
But  mere  acts  of.  kindness  or  charity  toward  the 
property  or  estate  of  the  decedent  would  not  do  so. 
An  executor  de  son  tort  is  said  to  have  all  the  lia- 
hilities  but  none  of  the  rights  of  a  lawful  represent- 
ative. He  is  liable  to  be  sued  by  the  rightful  rep- 
resentative, or  by  a  creditor  or  a  legatee;  but  he  will 
usually  be  9,llowed  credit  for  those  acts  which  the 
lawful  representative  would  have  been  obliged  to 
perform. 

If  such  an-  executor  afterwards  receives  an  official 
appointment,  such  of  his  acts  as  would  have  been 
valid,  if  he  had  been  the  rightful  officer,  will  be  rati- 
fied. The  rules  just  mentioned  relating  to  this  class 
of  executors  have  been  abrogated  by  statute  in  many 
of  the  states,  though  in  several  states  they  still  re- 
main in  force. 

Suppose,  now,  that  a  will  was  admitted  to  probate 
and  the  executor  named  therein  qualified,  and  one 
who  owed  money  to  the  deceased  paid  his  debt  to  the 
executor  so  qualifying;  that  subsequently  the  will 
was  declared  void.  Would  the  man  who  had  paid  the 
executor  under  the  void  will  be  protected,  or  would 

certain  statutory  requirements  and  has  received  letters  testamentary  from  a 
court  of  competent  jurisdiction ;  but  the  nomination  in  the  will  cannot  be  dis- 
regarded by  the  court  unless  the  person  named  is  for  some  reason  disquali- 
fied to  act  as  executor. ' ' 
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he  have  to  pay  again?  The  rule  appears. to  be  that 
he  would  be  protected  even  though  the  will  was 
forged.  This  is  because  such  payment  would  be 
made  to  the  executor  as  an  officer  of  the  court.®'' 
So  also  one  who  purchased  property  in  good  faith 
from  executors  who  had  qualified  imder  a  will  duly 
admitted  to  probate  which  turned  out  to  be  spuri- 
ous, obtained  good  title.*® 

Consider  the  obverse  situation  where  administra- 
tion has  been  granted  by  court  and  afterwards  a 
will  is  fpund  and  offered  for  probate.  Upon  pro- 
bate of  the  will  an  officer  under  the  will,  either  the 
executor  or  an  administrator  with  the  will  annexed 
-(in  case  the  will  names  no  executor),  woidd  be  ap- 
pointed, and  this  would  ipso  facto  revoke  the  ad- 
ministration granted  before  the  existence  of  a  will 
was  discovered.*® 

124.  Removal  of  executor  or  administrator. — The 
court  has  the  power  to  remove  an  executor  or  ad- 
ministrator for  cause,  as  where  he  is  insane,'"'  or 
because  of  some  unfitness  or  unfaithfulness.''^  But 
such  power  of  the  court  is  never  to  be  exercised 
merely  for  the  convenience  of  the  parties  or  because 
the  beneficiaries  may  desire  it.  That  is  true  particu- 
larly of  executors  whom  the  testator  has  appointed 
in  his  will,  usually  because  of  the  testator's  knowl- 
edge of  their  business  capacity  and  his  confidence  in 
their  integrity.    When  once  they  have  accepted  the 

67  Allen  V.  Dundas,  3  T.  E.  125  (Eng.). 
«8  Steele  v.  Benn,  50  Tex.  467. 
89  In  Be  Hears'  Estate,  75  S.  C.  482. 
'0  In  Re  Shaw's  Estate,  (1905)  P.  D.  92  (Eng.). 

71  Mclntyre  v.  Proctor,  145  N.  C.  288,  59  S.  E.  39,  13  L.  R.  A.  (N.  S.) 
438. 
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trust  (they  are  at  liberty  to  decline),  they  are  not 
afterwards  permitted  to  resign  and  voluntarily  put 
aside  its  responsibilities.''^ 

125.  The  rights,  duties,  and  liabilities  of  execu- 
tors and  administrators. — The  first  duty  of  the  offi- 
cer is  to  gather  together  and  take  into  his  possession 
such  of  the  property  of  the  deceased  as  passes  to  the 
representative:  This  property  is  termed  the  assets 
of  the  estate. 

The  real  estate  of  the  deceased  passes  usually  to 
the  heir  or  the  devisee  upon  the  death  of  the  o\\Tier, 
and  the  personal  representative  has  no  interest  in 
it.  In  a  number  of  states,  by  statute,  the  represent- 
ative is  entitled  to  the  possession  of  the  real  estate 
during  the  period  of  administration  for  the  purpose 
of  settling  the  estate,  but  even  under  these  statutes 
the  real  estate  is  usually  deemed  to  descend  at  once 
to  the  heir,  who  may  exercise  all  the  rights  of 
ownership  over  it  until  the  personal  representative 
sees  fit  to  exercise  his  possessory  rights  under  the 
statute. 

Except  in  such  states  as  provide  that  the  officer 
may  possess  himself  of  the  real  estate  during  ad- 
ministration, the  personal  representative  is  not 
bound  or  entitled  to  take  possession  of  or  to  care  for 
the  real  estate,  imless  it  becomes  necessary  for  the 
purpose  of  selling  it  to  pay  debts  or  legacies.  If  the 
personal  estate  is  insufficient  for  this  purpose,  then 
the  real  estate  becomes  assets,  by  statute  in  all  of 
the  states.''^ 

T2  McTntyre  v.  Proctor,  145  N.  C.  288. 

'sElstner  v.  Fife,  32  Ohio  St.  358;  Douglass'  Lessee  v.  Massie,  16  Ohio 
271;  Eamsdall  v.  Craighill,  9  Ohio  198. 
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The  testator  may,  by  his  will,  confer  upon  the 
representative  the  power  to  sell,  mortgage  or  other- 
wise deal  with  real  estate,  and  powers  so  conferred 
are  construed  to  be  in  addition  to  those  conferred 
by  the  statutes. 

Sales  under  such  powers  usually  require  no  license 
or  decree  from  the  court.  In  aU  cases  other  than 
those  in  which  such  a  power  exists,  the  representa- 
tive has  no  authority  to  sell  the  real  estate,  even 
for  the  payment  of  debts,  without  the  order  or 
license  of  the  probate  court.  Where  the  testator 
confers  a  power  to  sell  upon  several,  all  of  these  per- 
sons must  unite  in  its  execution,  and  if  one  dies  or 
refuses  so  to  unite,  the  power  faUs,  though  this  latter 
rule  is  changed  by  statutes  in  some  states.'^* 

Discretionary  powers  conferred  upon  an  executor 
by  wUl,  are  usually  personal  in  their  nature  and  do 
not  follow  the  office  into  the  hands  of  his  successor. 
That  is,  where  A  has  been  appointed  executor  by 
will  with  discretionary  power  nominated  in  the  will, 
and  he  dies,  his  successor,  B,  will  not  have  the  ■ 
powers  which  were  conferred  upon  A. 

Where  such  a  power  is  conferred  by  the  testator, 
and  the  object  cannot  be  accomplished  or  is  other- 
wise accomplished,  the  power  ceases.  If  the  testator 
directs  the  nature  of  the  property  to  be  changed, 
as  to  convert  real  property  into  personal  property 
or  vice  versa,  the  courts  of  equity  will  regard  that 
as  done  which  is  directed  to  be  done,  and  the  prop- 
erty so  directed  to  be  changed  will  be  treated  as 
though  the  change  had  actually  taken  place.     This 

74  Bev.  stats,  of  Ohio,  §  5980. 
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equitable  rule  is  known  as  the  doctrine  of  conver- 
sion, and  applies  wherever  the  testator  has  made  a 
positive  and  unqualified  direction  to  the  executors 
or  representatives  to  change  property/^ 

Chattels  real  go  to  the  personal  representative 
after  the  death  of  the  owner.  By  chattels  real  are 
meant  interests  in  land  less  than  freeholds,  as  es- 
tates for  years,  estates  from  year  to  year,  and  estates 
for  the  life  of  a  third  person  {pur  autre  vie)  con- 
tinuing after  the  death  of  the  testator. 

The  interest  of  a  mortgagee  in  mortgaged  real 
estate  is  personal  property  and  goes  to  the  repre- 
sentative. 

If  the  representative  buy  the  property  so  mort- 
gaged, in  a  foreclosure  suit  on  the  mortgage,  the 
property  is  still  regarded  as  personalty  and  as  an 
asset.  The  mortgaged  property  itself  or  the  equity 
of  redemption,  prior  to  a  foreclosure,  is  regarded  as 
real  estate,  and  on  the  death  of  the  mortgagor  goes 
to  his  heirs. 

126,  Same  subject — Personal  property  as  assets, 
— The  chief  portion  of  the  deceased's  estate,  in  fact, 
the  sole  portion  over  which  the  administrator  or 
executor  has  the  immediate  control  and  of  which 
he  has  the  possession,  is  personal  property.  Eeal 
estate  belongs  to  the  heirs  subject  to  the  liability 
of  being  seized  upon  by  the  administrator  under 
order  of  court  and  sold  to  pay  debts  where  the  per- 
sonal property  of  the  deceased  proves  insufficient  for 

"Page,  Wills  (1st  ed.),  §699;  Ebey  v.  Adams,  135  111.  80,  10  L.  H.  A. 
162;  Johnson  v.  Conover,  54  N.  J.  Eq.  333;  Collier  v.  Grimesey,  36  Ohio 
St.  17;  Klotz's  Est.,  190  Pa.  St.  152. 
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that  purpose.^®  The  decedent's  estate  consists  of 
two  kinds:  1.  Goods  and  chattels,  i.  e.,  property 
actually  in  hand.  2.  Eights  in  action,  commonly 
called  choses  in  action,  such  as  debts. 

127.  Same  subject — Choses  in  action. — Of  the 
latter  it  is  opportune  to  say  a  few  words.  In  the 
language  of  an  English  case : 

"The  general  rule  of  law  is  'Actio  personalis 
moritur  cum  persona'  (an  action  for  personal  in- 
juries dies  with  the  person),  under  which  rule  are 
included  all  actions  for  injuries  merely  personal. 
Executors  and  administrators  are  the  representa- 
tives of  the  temporal  property,  that  is,  the  debts  and 
goods  of  the  deceased,  but  not  of  their  wrongs,  ex- 
cept where  those  wrongs  operate  to  the  temporal 
injury  of  their  personal  estate.  But  in  that  case 
the  special  damage  ought  to  be  stated  on  the  record ; 
otherwise  the  court  cannot  intend  it.  If  this  action 
be  maintainable,  then  every  action  foimded  on  an 
implied  promise  to  a  testator,  where  the  damage 
subsists  in  the  previous  personal  suffering  of  the 
testator,  would  be  also  maintainable  by  the  executor 
or  administrator.  All  injuries  affecting  the  life  or 
health  of  the  deceased;  all  such  as  arise  out  of  the 
unskillfulness  of  medical  practitioners;  the  impris- 
onment of  the  party  brought  on  by  the  negligence 
of  his  attorney;  all  these  would  be  breaches  of  the 
implied  promise  by  the  persons  employed  to  exhibit 
a  proper  portion  of  skill  and  attention.  We  are  not 
aware,  however,  of  any  attempt  on  the  part  of  an 
executor  or  administrator  to  maintain  an  action  in 

76  People  V.  Brooks,  123  Dl.  246,  248. 
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any  such  ease.  Where  the  damage  done  to  the  per- 
sonal estate  can  be  stated  on  the  record,  that  in- 
volves a  different  question.  Although  marriage 
may  be  regarded  as  a  temporal  advantage  to  the 
party  so  far  as  regards  personal  comfort,  still  it 
cannot  be  considered  in  this  ease  as  an  increase  of 
the  individual  transmissible  personal  estate,  but 
would  operate  rather  as  an  extinction  of  it;  though 
that  circumstance  might  have  been  compensated  by 
other  advantages.  Loss  of  marriage  inay,  under 
circumstances,  occasion  a  strict  pecuniary  loss  to  a 
woman,  but  it  does  not  necessarily  do  so ;  and  unless 
it  be  expressly  stated  on  the  record  by  allegation 
the  court  cannot  intend  it.  On  the  ground,  there- 
fore, that  the  present  allegation  imports  only  a  per- 
sonal injury,  to  which  the  administrator  is  not  by 
law,  nor  is  he  in  fact  shown  to  be,  privy,  we  are  of 
opinion  that,  in  the  absence  of  any  authorities,  this 
administrator  cannot  maintain  this  action.  "^^ 

Actions  of  contract  for  an  injury  to  the  estate 
never  die  with  the  testator.  Anything  that  can  be 
said  to  have  come  out  of  the  corpus  of  the  estate  as 
distinguished  from  an  injury  to  the  body  or  person 
of  the  deceased,  can  be  sued  upon  by  the  adminis- 
trator. Thus  where  the  deceased  had  been  injured 
in  a  railroad  accident  and  while  laid  up  on  account 
thereof  incurred  expenses  for  medical  attention,  the 
administrator  could  sue  the  R.  R.  Company  and  re- 
cover to  this  extent,  and  also  for  the  injury  sus- 
tained by  the  deceased's  business  because  he  was 
not  able  to  attend  to  it  while  so  laid  up.    But  the 

77  Chamberlain  v.  Williamson,  2  M.  &  S.  408-414  (Eng.). 
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administrator  could  not  recover  damages  for  the  de- 
ceased's pain  and  suffering  as  that  had  been  strictly 
personal^®  This  has  been  changed  by  statute  in 
many  jurisdictions.  So  actions  for  fraud  or  deceit 
never  survive,  even  though  goods  were  sold  to  or 
bought  from  deceased  by  fraudulent  representa- 
tions, because  the  fraud  was  really  an  injury  to 
the  person.'^' 

128,  Same  subject — The  inventory  and  apprais- 
al.— ^Having  taken  upon  himself  the  administration 
of  the  estate,  the  of&cer  is  required  by  statute  in  all 
the  states  to  make  and  file,  within  a  time  prescribed 
by  law,  a  complete  inventory  of  the  estate,  setting 
forth  in  detail  all  the  property  within  his  possession 
or  knowledge  and  capable  of  recovery  by  him,  which 
is,  or  may  be,  assets  of  the  estate. 

Assets  coming  to  his  knowledge  or  possession  are 
subsequently  to  be  added  or  included  in  the  supple- 
mentary inventory.  In  most  of  the  states,  upon  the 
completion  of  the  inventory,  the  chattels  described 
are  required  to  be  appraised  by  appraisers,  usually 
three  in  number  and  appointed  by  the  court,  who 
are  required  to  set  down  the  true  value  of  esach 
article. 

A  failure  to  make  or  return  the  inventory  as  re- 
quired by  law,  is  a  breach  of  the  officer's  bond,  and 
the  statutes  usually  provide  summary  remedies  for 
securing  a  compliance  with  the  law  and  for  obtain- 
ing property  concealed  or  withheld  by  the  officer. 

The  inventory  and  appraisal  are  not  conclusive 

78  Bradshaw  v.  Lancashire  &  T.  By.,  L.  B.  10  C.  P.  189  (Eng.),  Leading 
Illustrative  Cases. 

T»  Cutting  V.  Tower,  14  Gray  183  (Mass.). 
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either  for  or  against  the  officer,  but  they  are  prima 
facie  evidence  of  the  amoimt  of  assets  and  of  their 
value. 

129.  Same  subject — Concerning  the  collection 
and  possession  of  assets. — ^It  is  the  right  and  duty 
of  the  officer  to  collect  and  take  into  his  possession 
all  the  assets  belonging  to  the  estate  which  come  to 
his  knowledge,  and  his  right  during  the  settlement 
of  the  estate  is  superior  to  that  of  the  heir  or 
legatee. 

He  is  bound  to  exercise  good  faith  and  reason- 
able prudence  and  diligence  in  commencing  and 
prosecuting  all  actions  which  may  be  necessary  to 
enable  him  to  acquire  possession  of  the  property 
or  to  collect  the  debts  due  the  decedent. 

He  is  not  bound  to  attempt  the  collection  of  bad 
debts,  and  he  is  not  liable  for  their  non-collection. 
But  for  debts  or  property  lost  by  his  negligence,  he 
is  liable. 

Wh,ere  the  claim  is  a  doubtful  one,  he  may,  and 
should,  ask  for  indemnity  or  security  from  those 
urging  its  collection,  but  he  must  be  prepared  to 
show  that  it  was  not  lost  by  his  negligence. 

The  representative  is  not  liable  for  a  loss  resulting 
from  a  mistake  in  law  by  which  a  debt  remains  un- 
collected, if  he  has  acted  in  good  faith  and  upon  the 
advice  of  reputable  counsel. 

He  is  to  use  reasonable  care  and  prudence  in  suing 
upon  and  enforcing  those  rights  of  action  which  sur- 
vive to  him  and  constitute  part  of  the  assets  of  the 
estate.  And  he  must  also  prosecute  or  defend  all 
actions  commenced  in  the  lifetime  of  the  deceased 
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which  survive,  as  well  as  seek  to  enforce  those  con- 
tracts and  obligations  which  have  been  made  with 
him  since  the  death  of  the  deceased. 

In  suing  upon  contracts  made,  or  wrongs  com- 
mitted, during  the  lifetime  of  the  deceased,  the  rep- 
resentatite  sues  in  his  official  capacity,  but  as  to 
contracts  made  or  wrongs  done ,  siace  the  death  of 
the  deceased,  he  may  usually  sue  either  in  his  own 
name  or  in  his  official  capacity,  at  his  option. 

To  entitle  the  representative  to  sue  upon  the  con- 
tracts of  the  deceased,  it  is  not  necessary  that  the 
contracts  should  refer  to  the  representative,  as  the 
right  will  exist  even  though  the  contracts  purport 
to  be  made  with  the  deceased  and  his  heirs  or  next 
of  kin. 

At  common  law,  the  representative  might  com- 
promise or  arbitrate  a  disputed  claim  or  cause  of 
action  if  he  could  show  that  his  act  was  for  the  best 
interests  of  the  estate.  But  if  the  arbitrators 
awarded  less  than  might  have  been  recovered  by 
suit,  or  if  he  lost  by  such  a  compromise,  the  repre- 
sentative might  be  called  upon  to  make  up  the  loss. 
In  most  of  the  states,  statutes  exist  by  which  the 
representative,  with  the  consent  of  the  court,  may 
make  a  compromise  without  this  personal  liability. 

In  collecting  the  assets  the  representative  has  the 
right  to  enter  upon  the  lands  of  the  deceased  to 
gather  the  crops  or  secure  other  personal  property 
belonging  to  the  assets  of  deceased. 

As  already  shown,  it  was  the  rule  at  common  law, 
that  the  executor  or  administrator  could  not  sue 
upon  strictly  personaljnjuries  that  the  deceased  had 
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received  in  his  lifetime,  but  any  claim  that  arose  out 
of  an  injury  to  the  body  of  the  estate  as  distin- 
guished from  an  injury  to  the  person  of  the  deceased, 
the  executor  or  administrator  might  sue  upon.  How- 
ever, where  a  tenant  made  a  covenant  not  to  cut 
trees  upon  the  premises,  such  a  covenant,  even  if 
^broken  during  the  lifetime  of  the  deceased,  would 
not  affect  the  personal  estate  but  rather  the  real 
estate  which  went  to  the  heir,  so  that  the  adminis- 
tra,tor  would  not  be  concerned.*'  A  peculiar  excep- 
tion obtains  in  cases  of  fire  insurance.  The  destruc- 
tion of  a  building  by  fire  directly  affects  part  of 
the  real  estate,  and  therefore  where  the  insured 
dies,  the  loss  would  logically  be  a  loss  to  the  heir 
and  not  to  the  administrator.  However,  it  seems 
that  contracts  of  fire  insurance  are  looked  upon  as 
personal  contracts  of  the  insured,  and  on  his  death 
the  executor  or  administrator  may  sue  upon  them. 
But  he  may  not  hold  the  recovered  money  as  part 
of  the  estate  and  must  surrender  it  to  the  heir.*^ 

Suppose  that  the  estate  did  not  have  sufficient 
assets  to  pay  all  its  debts,  so  that  creditors  of  the 
estate  would  receive  only  50%  of  their  claims,  and 
that  one  of  the  creditors  owed  the  estate  money  on 
another  account.  Could  he  set  off  against  what  he 
owed  the  estate,  the  full  amount  of  his  claim  against 
the  estate,  or  only  50%  ?  The  rule  is  that  he  might 
set  off  the  full  amount.*^  However,  he  may  do  this 
Only  where  he  himself  is  the  creditor  and  he  may 
not  buy  in  claims  of  other  people  against  the  estate 

soBaymond  V.  Fitch,  2  C.  M.  &  E.  588  (Eng). 

81  Wyman  V.  Wyman,  26  N.  Y.  253. 

82  Helms  V.  Harclerode,  65  Kan.  736. 
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for  the  purpose  of  setting  them  off  against  what  he 
owes  the  estate.®^ 

88  Van  Dusen  v.  Topeka  Woolen  Mill  Co.,  74  Kan.  437,  87  Pac.  74.  In 
case  of  mortgages  see  Maitland,  Equity  and  Forms  of  Action  at  Common 
Law.  "Now  the  chief  thing  that  we  have  to  notice  in  this  region  is  an 
old  rule  of  equity  about  the  rights  of  a  creditor  who  has  a  security,  but 
an  insufficient  security,  for  his  debt.  A.  dies  owing  X.  £2006,  and  his  debt 
is  secured  by  a  mortgage  of  Biackacre.  X.  realizes  his  security.  He  sells 
Blackacre,  but  the  sale  produces  only  £1000.  Well,  of  course,  X.  is  still 
entitled  to,  be  paid  another  £1000,  and  if  A. 's  estate  is  sufficient  for  the 
payment  of  all  his  debts  then  X.  will  get  that  other  £1000.  But  suppose 
that  A. 's  estate  is  insolvent;  X.  will  certainly  be  entitled  to  something 
besides  the  £1000  that  he  got  out  of  Blackacre.  It  would,  I  think,  be 
natural  to  say  that  X.'s  right  is  to  prove  against  the  testator's  estate  a 
debt  of  £1000,-  and  take  a  dividend,  whatever  it  may  be,  say  five  shillings 
in  the  pound,  proportional  to  that  debt  of  £1000;  for  £1000  is  what  is  due 
to  him  after  Blackacre  has  been  sold.  Now  that  was  the  rule  to  which 
the  Court  of  Bankruptcy  came  in  the  administration  of  the  insolvent 
estates  of  living  persons.  Its  rule  was  this:  The  creditor  with  an  insuffi- 
cient security  may  do  one  of  two  things:  He  may  abandon  his  security 
(abandon  Blackacre)  and  prove  for  his  whole  debt  (prove  for  £2000),  or 
ie  may  realize  his  security  and  prove  for  what  stUl  remains  due  to  him 
after  such  re^ization.  Thus  in  the  case  I  have  put  he  may  pocket  £1000, 
the  price  of  Blackacre,  and  then  claim  a  dividend  on  the  other  £1000 
, -which  still  remains  due  to  him.  But  the  Court  of  Chancery  in  its  admin- 
istration of  the  estates  of  dead  persons  came  to  another  rule,  usually 
known  as  the  rule  in  Mason  v.  Bogg  (1837)  2  My.  &  Cr.  443.  The  mort- 
gagee may  realize  his  security,  and  may  also  prove  against  the  general 
estate  for  the  whole  of  his  debt,  provided  always  that  he  is  not  to  get  more 
than  twenty  shillings  in  the  pound.  Thus  in  our  case  X.  might  keep  the 
£1000  that  he  gets  from  the  sale  of  Blackacre,  and  then  he  may  also  prove 
against  the  general  estate  of  the  dead  man  for  the  whole  £2000;  but,  of 
course,  he  is  not  to  get  in  all  more,  than  the  whole  debt,  the  whole  £2000 
that  is  due  to  him.  This  rule  may  seem  to  you  unjust,  and  it  has  seemed 
unjust  to  Parliament.  It  seems  to  favor  the  secured  creditor  unduly  at 
the  expense  of  unsecured  creditors.  However,  you  can  see  that  there  was 
a  certain  logic  in  it.  The  mortgagee  has  two  distinct  rights,  the  right  in 
personam,  the  personal  right  against  the  debtor,  and  the  real  right,  the 
right  in  Blackacre.  Why  should  he  not  use  both  of  these?  Why  should 
the  fact  that  he  has  used  one  of  them  hamper  him  when  he  desires  to  make 
good  the  other?  He  sells  Blackacre.  Well  and  good;  but  the  dead  man 
owed  him  £2000.  Why  should  he  not  prove  against  the  dead  man's  estate 
for  the  whole  of  this  debt?  However,  it  is  needless  now  to  consider  whether 
or  no  there  was  much  justice  in  this  reasoning;  for  a  section  of  the  judica- 
ture act  of  1875 — section  10 — declared  in  effect  that  in  the  administration 
of  the  estates  of  dead  persons  the  bankruptcy  i:ule  was  to  prevail  as 
between  the  secured  and  the  unsecured  creditors. " 
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130.  Same  subject — Concerning  the  manage- 
ment of  the  estate. — The  statutes  require  that  the 
officer,  in  dealing  with  the  assets  of  the  estate,  shall 
act  in  good  faith,  and  shall  exercise  that  degree  of 
care,  skill  and  diligence  which  men  ordinarily  be- 
stow in  the  management  of  their  own  affairs.  If  he 
fails  in  this  respect  and  loss  results  by  reason  of  his 
failure,  he  will  be  personally  liable  for  the  amount 
of  the  loss. 

He  should  keep  the  property  and  funds  of  the 
estate  separate  from  his  own  funds.  If  he  deposits 
funds  of  the  estate  in  a  bank  in  his  own  name,  he 
thereby  becomes  liable  for  their  loss,  by  failure  of 
the  bank,  even  though  the  bank  was  in  good  credit 
at  the  time  of  the  deposit  and  he  had  no  funds  of 
his  own  there,  and  the  officers  of  the  bank  knew  that 
the  funds  deposited  were  trust  funds. 

But  if  the  officer  acts  with  reasonable  prudence 
and  deposits  funds  in  the  name  of  the  estate,  or  in 
his  official  capacity,  he  will  not  be  liable  if  the  bank 
where  they  are  deposited  fails. 

The  officer  should  not  use  the  funds  of  the  estate 
in  his  own  business  or  speculate  with  them  on  his 
own  account.  If  he  does  so,  it  is  a  breach  of  his 
trust  and  he  will  be  liable  for  the  loss  of  the  money, 
if  the  investment  faUs,  and  must  account  for  all 
profits  if  it  is  successful.  He  will  also  be  held  liable 
for  the  highest  rate  of  interest  on  the  money,  and 
the  persons  entitled  may,  at  their  option,  take  such 
rate  of  interest  or  the  profits  of  the  private  under- 
taking. 

As  a  rule,  the  representative  should  not  invest, 
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or  permaneBtly  deposit,  if  lie  can  use  the  funds  of 
the  estate  in  paying  current  expenses  and  demands; 
but  when  he  cannot  do  so,  it  is  generally  his  duty 
to  invest  the  money  in  interest-bearing  securities, 
and  fot  failure  to  do  so  within  a  reasonable  time, 
he  may  be  charged  with  interest. 

In  some  states,  the  statutes  specify  the  invest- 
ments in  which  such  funds  may  be  laid  out,  but  in 
the  absence  of  a  statute,  the  officer  will  be  bound  to 
exercise  good  faith  and  sound  discretion.  He  may 
usually  secure  from  the  court  an  order  as  to  the 
investment,  which,  when  followed,  will  protect  him 
from  personal  liability. 

The  officer  should  use  reasonable  diligence  and 
prudence  in  preserving  and  protecting  the  property 
of  the  estate,  and  should  care  for  growing  crops, 
live  stock,  and  the  like,  and  secure  policies  of  insur- 
ance, and  dispose  of  perishable  property  with  rea- 
sonable diligence  so  as  to  prevent  loss. 

The  representative  is  appointed  to  close  up  and 
not  to  continue  the  business  of  the  deceased.  He 
has,  therefore,  no  general  authority  to  continue  the 
trade  or  business  in  which  the  deceased  was  en- 
gaged, and  if  he  does  so,  will  be  liable  for  the  losses 
incurred  and  must  account  for  all  the  profits. 

But  a  reasonable  discretion  will  be  allowed  him  in 
choosing  the  time,  place  and  circumstances  under 
which  the  business  or  trade  shall  be  wound  up,  so 
as  to  enable  him  to  dispose  of  it  to  advantage. 

Also  the  testator  may,  by  his  will,  direct  the  con- 
tinuance of  his  business  by  the  executor  for  a  lim- 
ited time,  and  in  such  cases,  the  executor  will  incur 
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no  personal  liability  while  acting  within  the  author- 
ity so  conferred  upon  him  by  the  testator. 

Where  the  business  is  continued  at  the  request  of 
those  interested  in  the  estate,  they  cannot  complain 
of  the  acts  of  the  representative,  nor  insist  that  he 
be  charged  with  losses. 

The  same  general  rule  applies  to  the  settlement 
of  the  interest  of  the  deceased  in  a  partnership. 
Unless  otherwise  specified  in  the  statute,  the  death 
of  one  partner  dissolves  the  partnership  and  the 
surviving  partner  takes  the  entire  legal  title  to  the 
assets,  for  the  purpose  of  winding  up  the  business 
as  soon  as  practicably.  "When  the  partnership  af- 
fairs are  wound  up,  the  interests  of  the  deceased 
partner  are  to  be  turned  over  to  his  representative. 
The  representative  has  no  right  to  continue  the 
partnership  business,  unless  such  a  power  is  con- 
ferred by  the  wUl  or  granted  by  the  consent  of  the 
parties  interested  in  the  estate. 

Undertakings  by  the  deceased  to  perform  purely 
personal  services  cannot  be  performed  by  the  repre- 
sentative, but  contracts  of  a  general  nature  which 
are  binding  upon  the  deceased  may  be  performed  by 
the  representative,  if  there  is  a  reasonable  prospect 
of  profit,  though  at  common  law,  the  represenjtative 
incurred  the  risk  of  being  liable  for  the  losses. 

For  any  act  of  waste,  mismanagement  or  breach 
of  duty,  by  which  the  estate  suffers  loss,  the  repre- 
sentative becomes  personally  liable.  Such  losses  or 
injuries  to  the  estate  by  the  representative  are  tech- 
nically called  "devastavit,"  that  is,  a  waste  com- 
mitted by  the  representative. 
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The  title  to  the  personal  property  vests  in  the 
representative  for  the  purpose  of  paying  the  debts 
and  legacies  charged  upon  the  estate,  and  he  may 
sell  such  property,  when  necessary,  for  that  purpose. 
And  unless  restrained  by  the  statutes,  he  may  sell 
without  the  license  of  the  court,  subject  only  to  liis 
general  obligation  to  act  in  good  faith  and  with 
reasonable  prudence. 

The  statutes  in  some  states  provide  for  the  license, 
or  order  of  sale,  from  the  probate  court.  And  in 
some  of  the  states  such  license  or  order  is  indis- 
pensable. But  they  are  usually  held  to  be  for  the 
protection  of  the  officer  only,  and  he  may  sell  with- 
out such  license  if  he  can  realize  a  fair  value,  not 
less  than  the  inventory  value,  though  in  case  of  a  sale 
for  less  than  the  inventory  value,  such  a  license  will 
protect  the  officer. 

Unless  provided  otherwise  by  statute,  the  disposi- 
tion of  the  property  may  be  either  at  public  or 
private  sale,  but  the  statutes  providing  for  a  license 
to  sell  usually  reqtdre  the  court  to  fix  the  method, 
or  provide  only  for  a  public  sale. 

So  the  authority  of  the  officer  to  sell  may  be  con- 
ferred or  enlarged  by  the  will,  and  such  sales  author- 
ized by  the  will  usually  require  no  license.  The 
power  to  seU  includes  the  power  to  sell  and  assign 
negotiable  securities,  also  chattels  real.  And  unless 
restrained  by  the  statute  the  officer  may  pledge  or 
mortgage  the  personal  property  to  procure  the 
necessary  funds  to  manage  the  estate. 

A  third  person  buying  of  the  officer  is  not  bound 
to  see  that  such  officer  properly  applies  or  accounts 
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for  the  proceeds  derived  from  the  sale;  nor  will 
such  person's  title  be  affected  by  the  fraud  of  the 
officer,  if  he  himself  acts  in  good  faith  with  reason- 
able prudence  and  parts  with  value.  But  if  such 
third  person  colludes  with  the  officer,  or  has  reason 
to  believe  that  the  officer  is  acting  wrongfully,' he 
cannot  acquire  a  valid  title.  The  officer  has  no  right 
to  give  away  the  assets  of  the  estate  and  the  person 
receiving  ^uch  a  gift  is  bound  to  know  this  fact. 

The  officer  as  such  has-  no  power  to  bind  the^  estate 
by  contract,  and  his  attempt  at  such  a  contract  will 
bind  himself  only,  or  no  one.  The  fact  that  hei  added 
the  word  "executor"  or  "administrator"  to  his 
written  promise,  or  made  the  contract  as  such  officer, 
will  not  relieve  him.  He  can  only  relieve  himself 
from  personal  responsibility  by  limiting  his  promise 
to  the  assets  of  the  estate. 

A  judgment  or  decree  against  him  in  his  official 
capacity  upon  a  demand  created  by  him  during  the 
settlement  of  the  estate  binds  him  personally.  But 
the  estate  alone  is  bound  on  a  cause  of  action  created 
by  the  deceased. 

In  the  absence  of  a  statute  authorizing  it,  the 
officer  has  no  power  to  sell  or  mortgage  the  real 
estate.  But  in  nearly  all  of  the  states  such  a  power 
is  conferred  by  statute  for  the  purpose  of  paying  the 
debts,  and  often  for  the  purpose  of  paying  legacies. 

These  statutes  provide  that  in  case  of  a  deficiency 
of  personal  property  the  court  may  authorize  the 
sale  or  mortgage  of  so  much  of  the  real  estate  as  may 
be  necessary  to  make  up  for  the  deficiency.  Such 
statutes  usually  require,  first,  a  petition  showing 
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the  necessity;  second,  a  special  bond  from  the  officer 
to  cover  the  proceeds  of  the  sale;  third,  a  formal 
sale,  usually  a  public  one ;  fourth,  the  execution  of 
a  proper  deed  under  the  direction  of  the  court,  and 
fifth,  a  proper  disposition  of  the  money  derived  from 
such  sale. 

The  jurisdiction  to  order  the  sale  of  real  estate  is 
purely  statutory,  and  in  order  that  valid  title  may 
pass  it  is  essential  that  the  court  shaU  have  ac- 
quired jurisdiction  and  that  all  the  requisites  of 
the  statute  shall  be  substantially  complied  with. 
But  there  are  many  irregularities  which  will  suffice 
to  set  aside  such'  a  sale  if  raised  by  appeal  or  a 
direct  proceeding  for  that  purpose,  which  will  not 
suffice  if  the  sale  is  attacked  collaterally.  Tha  ma- 
jority of  the  courts  in  this  country  hold  that  if  the 
court  had  jurisdiction  and  notice  was  given  to  par- 
ties interested^  the  proceedings  cannot  be  attacked 
collaterally  for  irregularities  or  for  a  failure  to  ob- 
serve those  requirements  which  were  evidently  not 
designed  for  the  essential  protection  of  the  parties 
in  interest. 

In  a  few  states  where  probate  courts  are  held  to 
be  courts  of  inferior  and  limited  jurisdiction,  it  is 
held  that  eyery  fact  prescribed  by  the  statute  to 
authorize  the  order  of  sale  must  affirmatively  appear. 

The  period  within  which  such  order  may  be 
granted  is  usually  fixed  by  statute;  where  no  statute 
exists  the  application  must  be  made  within  a  rear 
sonable  time,  and  at  all  events  before  the  Statute  of 
Limitations  has  operated. 

The  officer  will  not  be  permitted  directly  or  indi- 
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rectly  to  buy  at  his  own  sale,  and  if  he  does,  the  sale 
may  be  set  aside.** 

The  rights  of  creditors  take  precedence  over  those 
of  devisees  and  legatees,  and  therefore  all  of  the  real 
estate,  whether  devised  or  not,  may  be  sold  under 
these  statutes  to  pay  debts.  But  legacies  have 
necessarily  no  priority  over  devises,  and  lands  de- 
vised will  not  be  sold  to  pay  legacies,  except  where 
the  devise  is  of  the  residue  after  the  payment  of 
debts  and  legacies,  or  where  the  land  is  charged  with 
the  payment  of  legacies.  In  fact,  personal  propertj' 
goes  before  real  estate,  and  general  legacies  and 
devises  before  specific  ones. 

131.  Same  subject — Concerning  the  liability  of 
the  officer. — ^The  liability  of  the  officer,  as  such,  may 
arise  (a)  from  the  acts  of  thte  deceased,  or  (b)  from 
his  own  acts. 

(a)  Extent  of  liability  for  acts  of  deceased.  To 
the  extent  of  the  assets  the  officer  is  liable  for  all 
the  debts  and  contracts  of  the  decedent  upon  which 
actions  were  or  might  have  been  brought  in  his  life- 
time, excepting  only  those  contracts  founded  upon 
purely  personal  considerations. 

The  same  rules  govern  the  survival  of  actions 
against  the  representative,  which  govern  the  sur-" 
vival  of  actions  in  his  favor.  The  liability  of  the 
officer  extends  only  to  the  valid  contracts  and  debts 
of  the  deceased,  and  the  representative  has  no 
authority  to  make  contracts  for  him  or  to  ratify  his 
invalid  transactions. 

Actions  of  tort  against  the  deceased,  like  those  in 

S4  Eittenhouse  v.  Smith,  255  111.  493,  496. 
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his  favor,  die  with  Mm,  at  common  law.  But  the 
same  statute^  which  make  them  survive  in  his  favor, 
usually  make  them  survive  against  him. 

Where  two  or  more  are  jointly  indebted  and  one 
dies,  the  action  at  common  law  is  to  be  brought 
against  the  survivor  or  survivors  only.  If  the  action 
is  on  a  ^oint  obligation,  and  one  of  the  plaintiffs 
dies,  the  action  proceeds  by  the  survivor  only.  But 
if  the  action  is  upon  an  obligation  which  was  joint 
and  several,  the  representative  of  the  deceased  party 
may  be  brought  in.    , 

The  representative  is  bound  upon  those  cove- 
nants of  the  deceased  concerning  real  estate  which 
were  not  personal  to  himself  or  terminated  by  his 
death.  Thus,  to  the  extent  of  the  assets,  the  repre- 
sentative is  bound  by  the  covenants  of  the  deceased 
in  a  lease  or  deed,  and  by  his  agreements  to  buy  or 
seU  land,  and  this  whether  the  breach  occurred  be- 
fore or  after  the  death  of  the  covenantor.  But  on 
covenants  impKed  by  law  the  representative  is  not 
bound  unless  the  breach  occurred  during  the  life  of 
the  deceased.®^ 

It  is  to  be  observed  that  where  an  executor  or 
administrator  is  authorized  to  enter  into  a  deed 
or  instrument  of  sale  or  conveyance,  he  is  never 
authorized  to  bind  the  estate  by  any  warranties  or 
covenants  of  quality,  value  oi;  title.®® 

(b)  Officer's-  liability  for  his  own  acts.  The 
ofi&cer  is  personally  liable  for  those  acts  either  of 
active  wrongdoing  or  of  negligence  by  which  the 

SB  Appeal  of  Quain,  22  Pa.  510. 

8«  Bauerle  v.  Long,  187  lU.  475,  ,58  N.  E.  458,  52  L.  R.  A.  643. 
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estate  suffers  loss.  He  is  usually  held  personally 
liable  upon  all  causes  of  action  which  have  arisen 
since  the  death  of  the  deceased.  When  sued  for 
causes  of  action  arising  in  the  lifetime  of  the  de- 
ceased the  action  is  against  him  in  his  official  ca- 
pacity, while  upon  causes  of  action  arising  since 
the  death  of  deceased,  he  is  sued  as  ah  individual, 
except  that  upon  contracts  relating  to  the  estate,  he 
may  be  sued  either  as  an  individual  or  in  his  repre- 
sentative capacity,  if  the  consideration  or  cause  of 
the  action  arose  in  the  lifetime  of  the  deceased.®^ 

132,  Same  subject — Concerning  the  payment  of 
debts  and  legacies. — ^It  is  the  primary  duty  of  the 
officer  to  pay,  out  of  the  assets,  the  legal  charges 
against  the  estate.  Before  the  claims  of  the  general 
creditors  can  be  considered  there  are  usually  three 
classes  of  claims  given  precedence  by  statute;  these 
are:  (1)  Expenses  of  administration.  (2)  Funeral 
expenses.  (3)  The  allowance  made  for  the  support 
of  the  widow  and  minor  children  of  the  decedent. 

It  is  the  duty  of  the  officer,  if  there  are  assets,  to 
bury  the  deceased  in  a  manner  conforming  to  his 
position,  and  the  expense  incurred  is  properly 
chargeable  as  an  expense  of  administration.  In 
some  states  such  expenses  are  classed  with  the  gen- 
eral debts,  though  often  given  precedence,  and  in 
such  cases  would  yield  priority  to  the  other  expenses 
of  administration.®* 

If  the  assets  exceed  the  amount  required  for  the 
payment  of  the  expenses  of  administration,  then  the 
debts  of  the  deceased  are  to  be  paid.    As  to  these 

87Liiseomb  v.  Ballard,  5  Gray  403  (Mass.). 
88  Id. 
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the  statutes  in  the  various  states  establish  different 
orders  of  priority.  Usually,  the  funeral  expenses 
come  first,  and  with  them,  frequently,  the  expenses 
of  the  last  sickness;  then  debts  due  the  government, 
as  public  rates  and  taxes;  next  judgments  and  debts 
due  upon  specialties,  and  in  some  states,  the  debts 
due  to  laborers  and  for  rent;  and  finally  the  general 
debts  of  the  deceased  due  to  all  other  persons.** 

In  case  of  a  deficiency  of  assets  the  officer  will 
render  himself  personally  liable  by  paying  debts 
of  inferior  rank  without  reserving  enough  to  pay 
those  of  a  superior  rank.  And  in  case  of  a  deficiency 
of  assets,  all  debts  of  the  same  rank  share  ratably, 
that  is,  they  are  abated  ratably.^'* 

Public  notice  is  required  to  be  given  by  the  admin- 
istrator or  executor,  so  that  creditors  may  present 
their  claims  for  allowance  and  payment,  and  the 
statutes  prescribe  a  time  within  which  claims  must 
be  presented  or  they  will  be  disregarded. 

In  some  of  the  states  claims  are  to  be  presented 
to  the  representative,  but  in  most  of  the  states  pro- 
vision is  made  by  statute  for  presentation  to,  and 
allowance  by,  some  tribunal,  appointed  by  the  court, 
or  else  the  court  itself.     In  most  cases  they  are 

89  Rev.  Stats,  of  Ohio,  §6090.  McCleUan  v.  Pilson,  44  Ohio  St.  184; 
8  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  p.  1034.  "At  common  law  the  per- 
sonal representative  was  required  to  pay  the  claims  against  the  estate  of 
the  decedent  in  the  following  order:  (1)  The  necessary  funeral  expenses, 
the  extent  of  which  was  fixed  by  the  condition  and  rank  of  decedent;  (2) 
necessary  expenses  of  the  administration;  (3)  debts  of  record  due  to 
the  crown;  (4)  debts  of  record  due  to  subjects,  which  included  judgments, 
decrees,  statutes,  and  recognizances;  (5)  debts  by  specialty,  founded  upon 
a  valuable  consideration,  and  debts  for  rent;  (6)  simple  contract  debts, 
based  upon  valuable  consideration;  (7)  voluntary  bonds  or  covenants;  (8) 
other  voluntary  debts." 

90  Norman  v.  Baldry,  6  Sim.  621  (Eng.) . 
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to  be,  verified  by  the  oath  of  the  claimant  or  estab- 
lished by  legal  evidence. 

As  a  statutory  rule  no  action  can  be  brought 
against  the  representative,  or  levy  upon  the  assets 
made,  during  the  time  allowed  by  law  for  the  pay- 
ment of  all  claims,  upon  any  claim  required  to'  be 
presented  for  allowance.  The  rule  requiring  pre- 
sentation does  not  usually  apply  to  those  unliqui- 
dated claims  which  can  only  be  determined  by  an 
action  at  law.  A  judgment  can  be  presented  for 
allowance. 

It  is  the  duty  of,  the  representative  to  interpose 
all  defenses  which  the  deceased  might  have  made  in 
his  lifetime  as  well  as  those  arising  since  his  death, 
and  to  take  advantage  of  all  set-offs  and  counter- 
claims which  are  available.  The  officer  will  not  be 
allowed  to  waive  the  benefit  of  the  Statute  of  Lim- 
itations, or  to  ratify  dealings  which  are  invalid 
imder  the  Statute  of  Frauds,  or  to  waive  the  special 
statutes  providing  for  presentation  and  allowance 
of  claims  within  a  specified  time. 

The  statutes  usually  make  provision  for  the  allow- 
ance of  contingent  claims,  subject  to  the  contin- 
gency, and  for  allowing  claims  not  yet  due.®^  Either 
party,  if  grieved  by  the  allowance  or  rejection  of  a 
claim,  may  appeal  either  to  a  higher  court,  or,  in 
states  where  claims  are  not  judicially  passed  upon, 
to  the  courts  of  law. 

The  claims  having  been  finally  passed  upon,  it  is 
the  duty  of  *the  rdpresentative  to  lay  before  the 
court  a  statement  of  the  amount  and  nature  of  the 

91  2  Woerner,  Amer.  Law  of  Adm.   (2d  ed.),  §  394;   58  L.  E.  A.  82, 
note. 
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claims  and  the  character  of  the  assets  ava^able 
for  their  payment.  If  necessary,  application  for 
licenses  for  leave  to  sell  personal  or  real  property 
are  then  made,  and  sales  are  had,  and  when  the 
assets  are  finally  in  a  distributable  form,  an  order 
or  decree  is  made,  determining  the  order  or  priority 
of  payment,  the  amount  of  the  dividend,  where  all 
claims  cannot  be  paid  in  fuU,  and  decreeing  pay- 
ment in  the  manner  so  determined.  The  payment 
of  the  debts  according  to  this  decree  may  be  en- 
forced by  action,  and  ia  many  states  by  a  statutory 
remedy,  against  the  representative  and  his  sureties. 

Before  the  representative  can  safely  pay  over  leg- 
acies, whether  general  or  specific,  he  must  see  that 
the  debts  are  paid.  If  there  are  contingent  claims 
outstanding,  or  if  legacies  are  made  payable  before 
the  time  allowed  for  the  presentation  of  claims  has 
expired,  the  representative  is  entitled  to  indemnity 
from  the  legatees  before  paying  them.  Unless  oth- 
erwise provided  by  statute,  legacies  are  deemed 
payable  within  one  year  from  the  testator's  death, 
though  the  right  to  the  legacy  is  deemed  to  vest 
at  the  testator's  death.  The  income  and  profits  on 
specific  legacies  accruing  since  the  death  of  the  tes- 
tator pass  with  the  legacies,  but  interest  on  general 
legacies  is  not  allowed  until  after  they  are  payable. 

Specific  things  bequeathed  are  to  be  identified  and 
delivered  to  the  legatee,  and  general  legacies  are 
to  be  paid  in  money.  The  legatee  has  no  right  to 
take  possession  of  his  legacy  until  the  representa- 
tive consents,  although  if  he  unreasonably  with- 
holds his  consent  it  may  be  compelled  in  equity. 
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Assent  to  a  specific  legacy  vests  the  title  in  the  leg- 
atee and  is  irrevocable.  But  if,  after  the  delivery 
or  payment  of  legacies,  unexpected  claims  arise, 
equity  will  compel  the  legatees  to  re;fund. 

Where  a  specific  legacy  is  appropriated  to  the 
payment  of  debts  or  other  legal  charges  against  the 
estate,  the  legatee,  in  case  the  general  or  residuary 
legacies  are  not  sufficient,  is  entitled  to  contribution 
from  the  holders  of  other  specific  legacies.  The  or- 
der of  contribution  is  as  follows :  1.  Personal  prop- 
erty undisposed  of.  2.  Greneral  residuary  legacies. 
3.  General  legacies.    4.  Specific  legacies. 

Where  lands  specifically  devised  are  taken,  to  pay 
debts,  the  devisee  is  entitled  to  indemnity  from  any 
other  class  of  property  which  should  have  b^en  first 
taken;  if  there  be  nonfe  such,  then  to  contribution 
from  other  devisees  whose  gifts  are  equally  liable 
to  be  called  on  for  the  pajonent  of  debts.  The  tes- 
tator may,  by  his  will,  determine  the  order  in  which 
his  property  shall  be  applied  to  the  payment  of 
debts,  as  by  charging  them  in  whole  or  in  part,  on. 
the  realty,  or  upon  the  personal  property;  and  the 
same  end  may  be  accomplished  by  his  directing  that 
certain  of  his  property  shall  be  exonerated  from  the 
payment"  of  debts,  thus  charging  the  debts  on  the 
other  classes  of  property. 

In  appropriating  the  assets  to  the  payment  of 
debts  the  following  order  is,  in  general^  to  be 
observed:®^ 

92  In  Ohio,  after  the  personal  property  and  undevised  realty  are  dis- 
posed of,  all  devises  and  legacies  must  contribute  pro  rata  to  the  payment 
of  debts.    Bev.  Stats,  of  Ohio,  §§  5972-5973. 
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(1)  The  general  personal  estate,  unless  expressly 
or  impliedly  exonerated. 

(2)  Lands  expressly  devised  to  pay  debts. 

(3)  Estates  which  descend  to  the  heir. 

(4)  Real  or  personal  estate  devised  or  bequeathed, 
charged  with  debts. 

(5)  General  pecuniary  legacies  pro  rata. 

(6)  Specific  legacies  and  devises  pro  rata,  whether 
in  terms  specific  or  residuary. 

(7)  Real  or  personal  property  of  the  testator  ap- 
pointed by  the  testator  under  a  general  power. 

Debts  and  legacies  will  be  deemed  charged  upon 
the  land  not  only  when  the  will  expressly  so  de- 
clares, but  also  where  such  an  intention  is  fairly  to 
be  inferred  from  the  language  used.  Where  there 
is  sufficient  personal  property  to  pay  the  debts  and 
the  land  is  taken,  the  heir  or  devisee  may  have  reim- 
bursement out  of  the  personalty.  And  where  the 
debts  are  charged  upon  the  land  and  the  'personal 
property .  is  taken,  the  land  will  be  compelled  to 
reimburse  the  personal  estate. 

Where  there  are  two  claimants,  one  of  whom  has 
access  to  two  funds  -yvhile  the  other  has  access  to  but 
one  of  these  funds,  the  assets  will  be  marshalled  so 
as  to  compel  the  first  claimant  to  exhaust  the  sepa- 
rate fund  first. 

133.  Co-executors  and  co-admiiiistrators. — The 
administration  of  the  estate  of  a  decedent  mav  be 
entrusted  to  two  or  more  administrators.  In  such 
a  case  the  authority  and  interest  of  all  are  joint  and 
entire,  and  they  are  looked  upon  in  law  as  one  per- 
son.   Upon  the  death  of  one  the  entire  authority 
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vests  in  the  survivor.  Each  is  entitled  to  the  pos- 
session of  the  assets,  and  the  possession  of  one  is 
the  possession  of  all.  As  respects  the  personal  es- 
tate one  may  do  what  all  may  do,  and  the  act  of  one 
within  the  scope  of  his  authority  is  the  act  of  all. 
The  same  good  faith  and  prudence  is  required  of 
each  which  would  be  required  if  there  were  but  one.®* 

It  seems,  however,  that  a  payment  made  by  one 
against  the  objection  of  his  co-executor  upon  a  claim 
that  was  barred  by  the  Statute  of  Limitations  in  the 
lifetime  of  the  testator,  does  not  revive  the  claim.®* 

In  general,  each  one  is  liable  for  his  own  defaults 
only,  and  for  the  assets  so  far  as  they  come  into  his 
hands.  But  one  will  be  liable  for  the  acts  and  de- 
faults of -another  where  he  gives  a  joint  bond  with . 
him,  or. joins  in  the  act,  or  reduces  the  assets  to  the 
sole  possession  of  his  associate,  or  is  guilty  of  neg- 
ligence in  permitting  the  default  of  the  other,  or  in 
any  way  directly  contributes  to  the  default. 

Breaches  of  duty  by  one  may  be  restrained  in 
equity,  at  the  suit  of  the  other,  or  the  guilty  one 
may  be  removed  by  the  probate  court.  All  should 
join  in  bringing  actions  on  behalf  of  the  estate,  and 
should  ordinarily  be  sued  together,  though  one  may 
sue  or  be  sued  alone  on  contracts  made  by  him  on 
his  own  account,  or  for  goods  taken  out  of  his  pos- 
session. One  joint  administrator  cannot  sue  the 
other,  or  the  estate,  on  matters  connected  with  their 
administration. 

A  person  cannot  be  forced  into  a  joint  administra- 

93  Cross  V.  Long,  66  Kan.  293,  71  Pae.  524. 
84  Haskell  v.  Manson,  200  Mass.  599. 
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tion  against  his  will,  but  an  agreement  between  two 
such 'joint  officers,  that  one  alone  shall  manage  the 
joint  estate,  is  void.  A  principal,  and  an  ancillary 
administrator  are  not  co-representatives  within  the 
meaning  of  these  rules. 

134.  Foreign  representatives. — A  personal  rep- 
resentative appointed  in  one  state  has  no  legal 
authority  in  another  state,  and  cannot  there  sue  or 
be  sued  in -his  official  capacity.  Statutes  exist  in 
many  states  by  which  a  representative  from  another 
state  may  be  appointed  if  no  local  administration 
has  been  already  granted,  and  in  a  few  states  the 
foreign  representative  is  recognized  without  ap- 
pointment. 

Administration  must  therefore,  usually,*  be  taken 
out  in  each  state  in  which  there  are  assets,  but  after 
the  satisfaction,  in  whole  or  pro  rata,  of  the  local 
creditors,  the  residue  of  the  assets  will  usually 
be  transmitted  to  the  principal  jurisdiction.  The 
amount  to  be  allowed  to  the  local  creditor^  is  usually 
determined  by  the  proportion  which  the  assets  in 
all  jurisdictions  bear  to  the  debts  in  all  jurisdictions, 
though  in  some  states  local  creditors  are  required 
to  be  paid  in  full  out  of  local  assets. 

Though  the  foreign  representative  cannot  sue,  it 
is  held  that  his  assignee  may;  and  it  is  also  held 
that  the  voluntary  payment  dr  delivery  of  assets  to 
the  foreign  principal  representative,  before  a  local 
one  is  appointed,  will  protect  the  party  so  paying. 

Upon  all  obligations  which  may  be  enforced  by 
or  against  the  representative  ih  his  personal  ca- 
pacity, actions  may  be  brought  by  or  against  him 
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in  a  foreign  state.  The  allowance  of  a  claim  in  one 
jurisdiction  "is  held  not  to  be  conclusive  on  assets 
in  another,  but  such  claim  must  be  presented  anew 
where  the  assets  exist. 

135.  Administrator  with  the  will  annexed.^The 
powers  and  duties  of  an  administrator  with  the  will 
annexed  are  substantially  those  of  an  executor,  ex- 
cept that  special  commissions,  trusts,  or  powers  con- 
ferred by  the  will  upon  the  original  executor,  which 
imply  a  personal  confidence  in  the  executor  named, 
will  not  pass  to  the  administrator  with  the  will 
annexed. 

136.  Administrator  de  bonis  non. — ^The  adminis- 
trator de  bonis  noia,  as  the  name  implies,  is  ap- 
pointed to  complete  the  work  of  a  former  adminis- 
trator. Such  an  officer,  whether  appointed  in  a  tes-^ 
tate  or  intestate  estate,  has  all  the  rights  and  powers 
and  is  subject  to  all  the  responsibilities  of  an  orig- 
inal representative  so  far  as  the  estate  is  left  unad- 
ministered.  He  may  recover  all  assets  from  his 
predecessor  or  third  persons,  and  may  bring  all 
actions  necessary  for  that  purpose,  and  is  not 
■estopped  by  the  illegal  acts  of  his  predecessor. 

Whatever  his  predecessor  rightfully  did  is  bind- 
ing upon  the  administrator  de  bonis  non,  but  wrong- 
ful or  improper  actions  are  not  binding.  The  suc- 
cessor to  an  administrator  is  bound  upon  contracts 
of  his  predecessor,  and  may  avail  himself  of  those 
which  are  assets  of  the  estate.  He  is  not  liable  for 
the  defaults  of  his  predecessor,  but  is  bound  to  ex- 
ercise the  same  good  faith,  prudence  and  diligence 
which  are  required  of  any  representative. 
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137.  The  accountings  and  discharge  .of  the  ad- 
ministrator.— The  representative  is  bound  to  keep 
full  and  accurate  accounts  of  his  official  transac- 
tions, and  is  usually  required  to  render  an  account 
to  the  probate  court  at  stated  intervals, — frequently 
at  the  close  of  each  yea,r. 

Upon  the  expiration  of  his  trust,  either  by  full 
performance,  or  by  resignation  or  removal,  it  is  his 
duty  to  render  a  final  account.  Before  the  final 
account  will  be  allowed,  notice  is  required  to  be 
given  to  parties  interested  in  the  estate  that  they 
may  appear  and  dispute  its  correctness  if  they  de- 
sire. The  officer  is  to  charge  himself  with  all  assets 
which  have  come  into  his  possession,  whether  in- 
ventoried or  not,  and  with  all  income,  increase  and 
profit,  arising  spontaneously  or  as  a  result  of  his 
good  management  or  effort.  He  is  to  be  charged 
also  with  all  assets  or  profits  which  have  been  lost 
by  his  misconduct  or  negligence. 

He  is  to  be  credited  with  all  his  lawful  distribu- 
tions and  payments,  with  the  necessary  expenses  and 
disbursements  for  the  estate,  and  Avith  his  proper 
compensation. 

At  common  law  the  officer  was  <not  entitled  to 
compensation,  but  by  statute  in  most  of  the  states 
a  rate  of ,  compensation  is  fixed,  and  the  probate 
court  has  usually  the  power  to,  and  will  allow  him 
extra  compensation  for  extra  or  unusual  services.*"* 

Upon  the  final  allowance  of  his  accounts  by  the 
probate  court  the  officer  is  entitled  to  be  discharged 
from  his  trust  and  to  have  his  bond  cancelled.    Ap- 

95  Arnold  v.  Alden,  173  Ul.  229;  Colton  v.  Tieia,  28  HI.  App.  354. 
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peals  may  be  taken  from  orders  allowing  or  disal- 
lowing his  accoimts,  but  unless  thus  appealed  from, 
the  decree  allowing  his  final  account  and  discharg- 
ing the  officer  is  to  be  regarded  as  conclusive,  and 
generally  such  decree  cannot  elsewhere  be  called  in 
question. 

With  the  final  allowance  of  his  accounts  and  the 
discharge  of  the  officer,  upon  a  full  administration 
of  the  estate,  the  settlement  of  the  estate  is  esded. 
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GUARDIAN  AND  WARD 

CHAPTER  XIV. 
DEFINITIONS  AND  GENERAL  PRINCIPLES. 

138.  Persons  in  loco  parentis. — Sometimes  it  is 
necessary  for  the  law  to  accept  or  designate  a  person 
to  act  for  or  in  place  of  a  parent,  in  the  care,  custody 
and  control  of  infants,  or  of  persons  incapacitated  to 
care  for  themselves.  Such  persons,  as  regards  their 
general  rights  and  duties,  are  said  to  be  in  loco 
parentis,  that  is,  parents  for  the  time  being.  Thus 
the  relation  of  guardian  and  ward,  Blackstone  ob- 
serves, bears  a  near  resemblance  to  that  of  parent 
and  chUd,  and  is  plainly  derived  from  it;  the 
guardian  being  only  a  temporary  parent,  that  is,  for 
so  long  a  time  as  the  ward  is  an  infant,  or  imder 
age.®*  So  the  instructor  or  teacher  who  has  the  care 
of  the  minor's  education  and  instruction,  is  said  to 
stand  in  loco  parentis,  and  to  have  the  power  to 
restrain  and  correct  the  pupil  to  the  extent  that  may 
be  necessary  to  answer  the  purpose  for  which  he  is 
employed.®'^ 

139.  Guardianship  defined. — Guardianship  arises 
when  one  person  is  entrusted  by  law  with  the  in- 
terests of  another,  who  from  youth,  inexperience, 

»« 1  Blackstone,  Commentaries,  p.  460. 
97  1  Blackstone,  Commentaries,  p.  453. 
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mental  weakness  or  other  cause  is  disqualified  from 
acting  for  himself.  The  person  so  entrusted  is  called 
the  "guardian,"  and  the  individual  whose  person 
or  property  is  entrusted  to  the  guardian  is  called 
the  "ward."  The  relationship  is  governed  by  judi- 
cial regulation,  and  is  properly  embraced  by  the 
term,  administration  of  minor's  estates. 

140.  Guardianship  at  common  law. — At  common 
law  there  were  a  variety  of  guardianships  which  are 
now  obsolete,  or  are  replaced  by  statutory  enact- 
ments, or  changed  by  the  form  of  our  institutions.®* 
Blackstone  mentions  three  species  of  guardians  rec- 
ognized by  the  common  law,  namely,  guardians  by 
rature,  guardians  for  nurture,  and  guardians  in 
socage.**  The  parents  were  the  natural  guardians; 
first  the  father  and  then  the  mother.  The  parents 
were  also  the  guardians  for  nurture,  and  this  applied 
to  the  children  who  by  the  English  law  were  not  to 
be  heirs;  it  continued  until  the  child  reached  the 
age  of  fourteen.  If  there  were  no  parents,  a  discreet 
person  was  assigned  to  maintain  and  educate  the 
infant.^  Guardianship  in  socage  arose  where  the 
minor  was  entitled  to  an  estate  in  lands,  and  the 
policy  of  the  common  law  demanded  that  the  guard- 
ianship should  be  entrusted  to  the  next  of  kia  in- 
capable of  inheriting  from  the  ward,  to  remove  the 
temptation  for  the  guardian  to  abuse  the  trust.  The, 
guardian  in  socage  retained  possession  of  the  ward's 

38  2  Kent,  Commentaries,  p.  221. 

98  1  Blackstone,  Commentaries,  p.  461;  In  Ke  Galleher,  8  Oal.  App.  364, 
84  P.  352. 

1  Holmes  v.  Derrig,  127  la.  625,  103  N.  W.  973.  On  the  death  of  the 
parents,  the  grandfather  or  grandmother  succeeds  to  the  guardianship. 
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property  until  he  attained  the  age  of  fourteen,  when 
he  could  choose  his  own  guardian. 

By  12  Car.  H,  chap.  24,  the  father  might  appoint 
a  testamentary  guardian  for  .the  person  and  prop- 
erty of  his  minor  children  until  they  attain  the  age 
of  twenty-one.^ 

The  lord  chancellor  as  the  delegated  agent  of  the 
king  was  recognized  as  the  general  and  supreme 
guardian  of  all  infants,  as  well  as  of  idiots  and 
lunatics.  Guardians  might  act  on  the  advice  and 
direction  of  the  chancellor  in  dealing  with  their 
wards'  estates,  and  were  responsible  to  the  court  of 
chancery  for  any  abuse  of  their  trust,  and  might  be 
removed  by  such  court.* 

141.  Guardianship  in  the  United  States. — ^The 
common  law  relating  to  guardianship  has  been 
largely  replaced  by  legislation  in  the  various  states 
of  the  Union,  and  the  whole  subject  is  controlled 
in  a  great  measure  by  local  statutes.  There  are 
fewer  kinds  of  guardians,  and  outside  of  guardian- 
ship by  nature,  or  the  right  of  parents,  when  not 
unfit,  to  custody  of  the  child's  person,  the  common 
law  has  been  entirely  superseded.  We  have  testa- 
mentary guardians,  and  chancery  or  probate  guardi- 
ans, but  the  distinction  lies  in  the  method  of  appoint- 
ment and  not  otherwise.  There  is  a  distinction  be- 
tween the  various  courts  known  as  probate,  orphans', 
ordinary's  and  surrogate's,  and  the  chancery  courts. 
While  the  former  have  been  vested  with  jurisdic- 
tion to  appoint  guardians,  and  to  exercise  a  control 


2  1  BlackBtone,  Commentaries,  p.  462. 

3  1  Blackstone,  Commentaries,  p.  463. 
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over  them  similar  to  that  exercised  by  the  com't  of 
chancery  in  England,  and  sometimes  to  the  exclu- 
sion of  the  chancery  courts,  yet  unless  the  terms  are 
exclusive  the  court  of  chancery  stUl  retains  its  gen- 
eral supervision.* 

142.  Same  subject — The  parents  as  natural 
guardians. — Quite  generally  the  father,  and  on  his 
death  the  mother,  is  regarded  as  the  natural  guard- 
ian of  the  person  of  the  ward,  but  neither  parent  is 
recognized  as  the  guardian  of  the  property  coming 

,  to  the  child  by  gift,  devise,  etc.,  unless  so  appointed 
by  a  court  of  competent  jurisdiction.^ 

143.  Appointment  of  guardians. — Guardians  de- 
rive their  authority  either  from  the  law,  as  in  the 
case  of  natural  guardians,  or  from  a  special  appoint- 
ment. The  special  appointment  may  be  by  the 
parent,  by  the  infant  himself,  or  by  a  competent 
court.® 

The  legal  right  of  the  parents  to  the  custody  of 
minor  children  has  already  been  treated  in  "Law  of 
Persons  and  Domestic  Eelations."  But  at  the  death 
of  the  parents  the  next  of  kin  do  not  succeed  to  their 
right  of  natural  guardianship.  The  mother  of  a 
bastard  child  is  its  natural  guardian  and  not  the 
putative  father.^ 

144.  Same  subject — ^Appointment  by  the  parent. 
— Whether  testamentary  guardianship  was,  recog- 

*  Matter  of  Andrews,  1  Johns.  Ch.  99   (N.  Y.),  Lbabing  Illustrative 
Cases. 

5  In  the  matter  of  Eoberts,  3  Johns.  Ch.  43  (N.  Y.) ;  Schouler,  Dom.  Eel., 
§  298;  Power  v.  Harlow,  57  Mich.  107,  23  N.  W.  606. 

6  In  Ee/Brady,  10  Ida.  366,  79  P.  75. 

7  Wright  V.  Wright,  2  Mass.  109 ;  2  Kent,  Commentaries,  p.  223. 
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nized  under  the  old  common  law  is  questionable. 
However,  the  Euglish  statute  of  12  Car.  n  ex- 
pressly conferred  this  right  upon  the  father  and 
this  has  been  generally  adopted  in  this  country.  This 
power  thus  conferred,  when  exercised  to  its  full  ex- 
tent, invested  the  testamentary  guardian  with  an 
authority  over  the  children  almost  as  extensive  as 
that  of  the  father  himself.  The  statute,,  and  the 
state  statutes  following  it,  entirely  ignored  the  rights 
of  the  mother,  and  in  states  where  the  law  has  not 
been  subsequently  changed,  she  has  no  right  to  ap- 
point a  testamentary  guardian  for  her  children, 
even  though  the  father  is  dead'.^  This  exclusive 
power  of  the  father  to  appoint  the  testamentarj- 
guardian  has  now,  in  most  states,  been  abrogated  by 
statute,  so  as  to  allow  the  same  right  to  the  mother 
after  the  father's  death.® 

Usually,  before  confirming  such  an  appointment, 
the  court  requires  that  sureties  be  furnished,  unless 
there  is  exemption  by  the  appointment.  A  parol 
appointment  is  insufficient.  ■ 

A  testator  cannot  appoint  a  testamentary  guard- 
ian except  to  his  own  children;  but  an  attempt  to 
appoint  one  for  others  may  create  a  trust.^"  A  firm 
cannot  be  made  a  testamentary  guardian,  nor  could 
a  corporation  formerly,  but  certain  financial  corpo- 
rations/ are  now  chartered  with  power  to  assume 
fiduciary  trusts." 

8  2  L.  E,  A.  (N.  S..)  203,  note;  Hernandez  v.  Thomas,  50  Fla.  522,  39 
So.  641. 

9  Kellogg  V.  Burdick,  96  N.  Y.  S.  965,  110  App.  Div.  472;  Wadsworth 
V.  Connell,  104  111.  369. 

10  Camp  V.  Pittman,  90  N.  C.  615. 

11  Eiee's  Case,  42  Mich.  528;  Schoul.  Dom.  Rel.  (5th  ed.),  §  301. 
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145.    Same  subject — ^Appointment  by  the  court. 

— The  appointment  of  a  guardian  solely  by  the  in- 
fant himself,'  as  at  common  law  when  the  infant  at 
fourteen  could  supersede  a  guardian  in  socage  by 
one  of  his  own  choosing,  is  not  now  permitted. 
Infants  have  stiU  the  privilege  of  selecting  a  guard- 
ian when  of  this  age,  but  the  person  selected  must 
be  authorized  and  appointed  by  the  proper  court. 
This  is  a  matter  of  statute,  and  the  privilege  is  not 
uniform.^^ 

If  the  infant  is  not  of  age  to  select,  and  no  person 
has  been  appointed  by  the  will  of  the  parent,  the 
court  will  appoint  a  fit  person.  The  court  is  gov- 
erned in  its  appointment  by  the  statutes.  The  usual 
procedure  is  for  a  relative  or  someone  interested 
in  the  appointment  to  petition  the  probate  court, 
setting  forth  the  facts  in  the  case  and  asking  the 
appointment  of  a  guardian.  Where  the  child  is  over 
fourteen  years  of  age  it  may  assent  to  the  petition, 
and  the  parent  or  next  of  kin  also  join  in  the  peti- 
tion. But  if  the  interested  persons  do  not  thus 
assent,  the  person  petitioning  must  give  notice  to 
them  that  they  may  appear  in  court,  show  that  the  in- 
fant's interests  demand  the  appointment  of  a  guar- 
dian, and  ask -that  a  suitable  person  be  selected." 

Before  the  letters  of  guardianship  are  issued  the 
court  requires  the  filing  of  a  bond  by  the  guardian 
to  account  for  the  property  of  the  ward;  this  bond 
is  made  to  correspond  to  the  amount  of  the  ward's 

12  Ham  T.  Ham,  15  Gratt.  74  (Va.) ;  Dibble  v.  Dibble,  8  Ind;  307;  Eev. 
Stats,  of  Ohio,  §  6257. 
IS  TafE  V,  Hosmer,  14  Mieh.  249,  Leading  Illustrative  Casks. 
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personal  and  real  property  of  which  the  guardian 
wUl  haye  the  control.^* 

146.  The  court  appointing. — ^As  has  been  seen, 
the  chancery  courts  have  been  superseded  in  this 
country  by  the  special  county  courts,  as  probate, 
orphans',  surrogate,  etc.,  which  usually  issue  the 
letters  of  guardianship  under  their  official  seal.  In 
some  states  the  chancery  and  county  courts  exercise 
concurrent  jurisdiction.^^ 

The  court  in  the  county  of  the  ward's  domicile  has 
jurisdiction  to  appoint,  and  if  the  ward  is  a  non- 
resident, the  court  of  the  county  in  which  he  has 
property.  If  the  property  is  in  two  or  more  coun- 
ties, the  court  in  which  the  application  is  first  made 
takes  and  retains  jurisdiction.^® 

147.  Who  should  be  appointed  guardian. — The 
court  appointing  has  the  widest  discretion  to  ap- 
point a  guardian  for  the  best  interests  of  the  child, 
preference  being  given  a  surviving  parent,  or  a 
relative,  and  the  court  will  be  guided  but  not 
controlled  by  the  wishes  of  the  parent."  The  lead- 
ing consideration  for  the  court  should  be  the  inter- 
est and  welfare  of  the  child,  and  this,  which  has 
become  the  only  rule  of  choice  as  between  distant 
kindred,  may  control  even  the  selection  of  the  father 
himself.**'    But  local  statutes  may  and  do  specify 

1*  Eev.  Stats,  of  Ohio,  §  6259. 

15  Schouler,  Domestic  Eelations,  §  303 ;  Kelsey  v.  Green,  69  Conn.  291,  37 
Atl.  679. 

16  In  re  Danneker's  Guardianship,   67  Cal.  643,  Leading  Illustkatiyb 
Cases,  and  Bice's  Case,  42  Mich.  528. 

i^Heinemann's  Appeal,  96  Pa.  St.  112;  Wardwell  v.  Wardwell,  91  Mass. 
518;  Schouler,  Domestic  Belations,  §§  304,  305. 
I'Badenhoof  v.  Johnson,  11  Nev.  87. 
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to  what  extent  the  surviving  parent  and  next  of  kin 
are  entitled  to  preference." 

The  father's  informal  testamentary  appointment 
or  his  deathbed  wishes  may  control  the  court;  also 
that  of  the  mother  in  states  which  recognize  her 
right  of  choice,*" 

148.  Rights  and  duties  of  guardian. — Subject  to 
the  regulation  of  the  court,  a  guardian  of  the  per- 
son of  a  ward  is  entitled  to  the  custody  of  his  ward 
not  only  as  against  the  wishes  of  near  relatives,  but 
also  as  against  the  wishes  of  a  parent.*^  The  rights 
of  a  guardian  may  be  restrained  by  an  order  of 
court  to  conform  to  the  best  interests  of  the  child, 

The  guardian  may  change  the  domicile  of  the 
ward,  within  the  state,  but  a  prejudicial  removal  of 
the  ward  from  the  state  may  be  restrained.**  The 
parent  as  guardian  has  more  authority  to  change  the 
domicile.  The  guardian  may  select  the  place  of  the 
ward's  education,  and  may  protect  biTn  from  im- 
proper associates.**  The  guardian  has  no  right  to 
the  ward's^ services,  and  cannot  maintain  an  action 
for  the  sediiction  of  a  female  ward.** 

149.  Same  subject— Duties  as  to  ward's  person. 
— The  guardian's  duties  are  those  of  the  parent: 
protection,  education,  and  maintenance.  But  his 
duties  differ  in  that  he  is  bound  to  maintain  the  ward 

1^  Weldon  v.  Keen,  37  N.  J.  Eq.  251. 

2»Schouler,  Domestic  Eelations,  §  305;  Matter  of  De  Marcellin,  31  N.  Y. 
Supr.  207. 
aiSenseman's  Appeal,  21  Pa.  St.  331. 

22  2  Kent  Com.  227;  Wilcox  v.  Wilcox,  14  N.  Y.  575. 

23  Wood  V.  Gale,  10  N.  H.  247. 

2*Blanehard  v.  Ilsley,  120  Mass.  187;  but  see  subject,  Domestic  Rela- 
tions. 
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•  only  to  the  extent  of  the  ward's  own  estate.  If  there 
is  no  estate  the  ward  must  be  put  to  work,  or  if  too 
young,  may  be  entrusted  to  a  charitable  institu- 
tion.^°  The  guardian  may  bind  himself  for  the 
ward's  maintenance  if  he  fails  to  limit  the  liability 
to  the  property  in  his  hands.^®  The  father  as  guard- 
ian cannot  use  the  child's  income  or  principal,  save 
by  authority  of  court,  as  ordinarily  it  is  his  duty  as 
parent  to  support  the  chUd. 

150.  Same  subject — As  to  ward's  property. — 
The  guardian's  trust  is  one  of  obligation  and  duty, 
and  not  of  speculation  and  profit.^^  The  guardian 
obligates  himself  to  conform  to  the  power  of  his  ap- 
pointment, and  carry  out  the  duties  he  assumes  with 
the  same  prudence,  care  and  diligence  which  a  good 
business  man  would  use  in  the  management  of  his 
own  property.  The  ward's  interest  being  the  con- 
stant consideration  of  the  chancery  court,  it  is  held 
that  unauthorized  acts  of  the  guardian  may  be  sanc- 
tioned if  they  redound  to  the  ward's  benefit;  but 
for  unauthorized  acts  which  cause  a  loss,,  the  guard- 
ian is  amenable.^* 

As  a  general  rule  the  guardian  can  expend  no 
more  than  the  income  of  his  ward's  estate  without 
the  sanction  of  the  court,^®  The  order  in  which  the 
ward's  property  is  to  be  applied  to  his  maintenance 
is,  first,  the  interest  or  income,  next,  the  personalty, 
and,  last,  if  necessary,  the  real  estate.    But  the  real 

25  Browne,  Domestic  Belations,  95. 

26  Hutchinson  v.  Hutchinson,  19  Vt.  437. 

27  2  Kent  Com.  229. 

28  Schouler,  Domestic  Belations,  I  341. 

29  State  V.  Clark,  16  Ind.  97,  Leadino  Illustbatiyb  Casbs. 
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property  is  never  to  be  sold  unless  necessary  for 
maintenance,  and  then  only  by  the  order  of  the 
court,^"  The  guardian  is  allowed  a  liberal  discretion 
in  expenditures  for  the  ward's  maintenance  and 
education,  if  he  does  not  intrench  upon  the  ward's 
capital.*^ 

The  guardian  may  render  himself  liable  by  acts  of 
negligence  in  dealing  with  the  ward's  property,  and 
the  proper  way  in  case  of  doubt  is  for  him  to  seek 
the  advice  of  the  court  and  be  governed  by  it.**  He 
should  not  mingle  his  ward's  money  with  his  own  or 
use  it  in  his  own  profit.®*  The  guardian  cannot 
make  profit  by  buying  the  property  of  the  ward, 
nor  by  selling  his  property  to  the  ward.** 

Within  a  reasonable  time  after  his  appointment 
the  guardian  should  set  aside  a  reasonable  sum  for 
his  ward's  current  expenses,  and  the  balance  he 
should  safely  invest  for  the  benefit  of  the  ward.  He 
cannot  long  suffer  his  ward's  money  to  be  unpro- 
ductive, and  if  he  does  he  becomes  chargeable  with 
interest.*^  And  for  fraud  or  positive  misconduct 
in  the  management  of  the  ward's  money  he  may  be 
chargeable  with  compound  interest.*® 

In  some  states  it  is  provided  by  statute  in  what 
securities  the  guardian  may  invest  his  ward's  funds; 
but  in  general  all  public  securities,  like  state  or 
national  bonds,  are  to  be  preferred,  and  real  estate 

30  Strong  V.  Moe,  8  Allen  125  (Mass.). 

31  Karney  v.  Vale,  56  Ind.  542;  Chubb  v.  Bradley,  58  Mich.  268. 

32  Lamar  v.  Micou,  112  U.  S.  452. 

33  state  V.  Sanders,  62  Ind.  562. 

31  Lane  v.  Taylor,  40  Ind,  495;  Bostwiek  v.  Attins,  3  N.  T.  53. 

35  McKim  V.  Morse,  130  Mass.  439. 

38  stark  V.  Gamble,  43  N.  H.  465;  Bev.  Stats,  of  OhiOj  §  6269. 
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security  is  preferred  to  investment  in  railroad 
stock.^'^  Small  sums  of  money  may  be  deposited  in 
a  savings  bank.  In  case  of  doubt  as  to  proper  se- 
curities the  prudent  course  is  to  petition  the  court 
for  direction,  and  then  act  strictly  as  directed.** 
Where  the  statute  prescribes -the  security  it  should 
be  followed.*® 

151.  Same  subject — Sale  of  real  estate  by  guard- 
ian.— The  guardian  cannot  sell  the  ward's  real  es- 
tate without  an  order  of  the  court.  The  proceeding 
is,  usually:  (1)  Petition  to  the  court  for  a  license  to 
sell,  stating  the  reason  for  so  doing,  which  is  the 
insufficiency  of  the  ward's  other  property;  (2)  filing 
a  bond  with  the  court  to  account  for  the  proceeds 
of  the  sale;  (3)  selling  as  directed  by  the  court,  at 
public  or  private  sale;  (4)  execution  and  delivery 
of  deeds  by  the  guardian  and  ward,  without  cove- 
nants; (5)  properly  applying  the  proceeds  as  ordered 
by  the  court,  and  this  may  include  the  reinvestment 
of  a  surplus  fund,  after  the  payment  of  debts  and 
providing  for  the  support  of  the  child.*"  The  guard- 
ian cannot  bind  his  ward  by  any  covenants  of  war- 
ranty in  the  deed,  but  he  may  bind  himself.  The 
deed  has  the  effect  of  a  quitclaim  of  the  ward's 
interest.*^ 

152.  Guardian's  accounts. — The  guardian  is  re- 
quired to  account  to  the  court  appointing  him,  from 

3' Worrell's  Appeal,  23  Pa.  St.  44. 
ssO'Hara  v.  Shepherd,  3  Md.  Ch.  306. 
59  Mclntyre  v.  People,  103  HI.  142. 

40  Shanks  v.  Seamonds  &  Campbell,  24  Iowa  131;  Funk  v.  Bentchler,  134 
Ind.  68,  33  N.  E.  364;  Schouler,  Domestie  Eelatlons,  §  360. 
*J  State  V.  Clark,  28  Ind.  138;  Byrd  v.  Turpin,  62  Ga.  591. 
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time  to  time,  as  to  the  condition  of  fthe  ward's  es- 
tate.*^ The  first  account  shows  the  extent  of  the 
ward's  property,  and  intermediate  accounts,  though 
required,  are  not  conclusive  even  when  judicially  ap- 
proved. They  serve  to  keep  the  court  informed  of  the 
general  condition  of  the  trust  fund,  and  as  to  whether 
or  not  the  guardian's  bond  should  be  increased,  but 
they  may  be  inquired  into  afterwards.  At  the  ex- 
piration of  the  trust  the  guardian  is  required  to  file 
a  final  account,  and  in  this  account  all  previous  ac- 
counts may  be  examined  by  the  court  to  determine 
the  fairness  of  his  management  of  the  ward's  estate. 
When  the  final  account  has  been  examined  and  ap- 
proved by  the  CQurt,  and  not  reversed  on  appeal,  the 
account,  together  with  those  which  preceded  it,  con- 
cludes all  parties  interested,  and  may  not  be  re- 
opened or  annulled  in  any  court.  But  in  some  states 
it  might  be  set  aside  for  fraud"  or  manifest  error.*'' 
153.  Termination  of  the  guardian's  authority.-^ 
Guardianship  lasts  until  the  end  of  the  period  for 
which  it  was  instituted,  but  it  may  be  sooner  ter- 
minated by  the  death  or  marriage  of  the  ward;** 
and  the  authority  of  a  particular  guardian  may  be 
terminated  by  death,  resignation  or  removal  before 
the  period  has  expired.  Formerly  a  woman  guard- 
ian was  deprived  of  her  authority  at  marriage,  but 
under  modern  statutes  removing  the  old  disabilities 
of  married  women,  the  marriage  of  a  female  guard- 
ian does  not  terminate  the  ofiice,  but  she  will  be  al- 

42  Curtis  V.  Devoe,  121  Gal.  468,  53  P.  936. 

43  Schouler,   Domestic   Relations,    §  372 ;    Cummings   V.   Oummings,    128 
Mass.  532. 

44  In  re  Kincaid'a  Estate,  120  Cal.  203,  52  P.  492. 
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lowed  to  remain  guardian  by  consent  of  her 
husband.*^ 

Marriage  of  the  ward  terminates  the  power  of  the 
guardian  over  the  ward's  person,  whether  male  or 
female.*®  The  property  of  the  male  ward  may  be 
retained  by  the  guardian,  regardless  of  the  marriage. 

The  guardianship  continues  until  the  ward  has 
arrived  at  the  age  of  majority,  unless  the  statute  has 
modified  the  rule.  The  guardianship  of  insane  per- 
sons and  spendthrifts^  where  authorized,  continues 
according  to  the  ward's  necessity. 

The  guardian  may  be  removed  at  any  time  for 
abuse  of  his  trust.  The  statutes  prescribe  the  causes 
for  which  he  may  be  removed,  and  these  include 
incompetency  and  removal  from  the  state.  When  a 
guardian  has  been  removed,  or  the  ward  is  of  age 
to  choose  a  guardian,  another  is  appointed  to  super- 
sede the  one  removed.*^  Natural  guardians  who 
have  once  accepted  must  serve  until  released  by  the 
court.** 

154.  Compensation  of  guardians. — ^In  England 
the  rule  has  always  prevailed  that  the  services  of 
executors,  guardians  and  trustees  should  be  treated 
as  honorary  and  gratuitous,  chancery  allowing  re- 
imbursement for  necessary  expenses  incin-red.  But 
this  rule  has  not  been  followed  in  the  American 
states.  The  local  law  either  prescribes  a  certain 
per  centum  or  commission  as  compensation,  or  per- 

<5  Cotton's  Guardian  v.  Wolf,  14  Bush  238  (Ky.). 
*»  State  V.  Parrish,  1  Ind.  App.  441,  27  N.  E.  652. 
"  Schouler,  Domestic  Belations,  chap.  3,  art.  IV. 

*8  Browne,  Domestic  Belations,  93;  Ex  parte  Crumb,  2  Johns.  CJh.  439 
(N.  Y.). 
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mits  the  court  to  fix  a  just  and  reasonable  compen- 
sation.*® 

155.  Rights  and  liabilities  of  the  ward. — ^During 
the  guardianship  the  ward  may  restrain  the  guard- 
ian from  committiag  waste,  and  may  file  an  action 
by  his  next  friend  for  an  accounting.  Also,  when 
the  guardianship  has' terminated  he  has  an  action 
for  an  account.  This  action  must  be  brought  in  a 
reasonable  time,  as  long  acquiescence  will  debar  the 
suit."*" 

The  court  will  aid  the  ward  to  recover  any  prop- 
erty embezzled,  concealed  or  conveyed  by  the  guard- 
ian in  fraud  of  his  rights.  The  usual  proceeding  is 
by  bill  in  equity.  The  statutes  in  some  states  pro- 
vide for  an  inquisition  for  the  discovery  of  property 
missing  from  the  ward's  estate."^ 

The  guardian  can  bind  the  infant  within  the  scope 
of  his  general  powers,  or  as  authorized  by  the  court, 
but  actions  not  within  his  powers  and  prejudicial 
to  the  ward  may  be  disaffirmed  by  the  ward  on  reach- 
ing majority.  This  is  called  the  infant's  right  of 
election,  but  the  court  of  equity  may  control  this 
privilege  and  pronounce  a  doubtful  transaction  by 
the  guardian  good.°^ 

A  gift  or  conveyance  from  ward  to  guardian  dur- 
ing or  shortly  after  the  termination  of  the  guard- 
ianship is  presumed  fraudulent,  and  will  not  be  sus- 
tained except  on  the  clearest  proof  of  good  faith 

*»  In  the  Matter  of  Eoberts,  3  Johns.  Ch.  43  (N.  T.) ;  Gott  v.  Gulp,  45 
Mich.  265. 
50  Aaron  v.  Mendel,  78  Ky.  427. 
61  Cobb  V.  Kempton,  154  Mass.  266. 
52  Schouler,  Domestic  Belations,  §  385. 
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on  the  part  of  the  guardian.  And  this  applies  to 
anyone  in  loco  parentis.*^  So  where  the  guardian 
has  taken  real  estate  or  mortgage  notes  in  his  own 
name  but  with  the  consideration  coming  from  the 
ward's  estate,  he  will  be  regarded  as  a  trustee  for  the 
ward.^* 

The  infant  may  have  a  special  guardian  appointed 
to  manage  a  suit  in  court;  this  is  called  a  guardian 
ad  litem. 
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LAW  OF 
LANDLORD  AND  TENANT 

BY 

WILLIAM  L.  BURDICK,  Ph.D.,  LL.B.* 

INTRODUCTION 

The  phrase,  Landlord  and  Tenant,  covers  the  rela- 
tion that  exists  by  means  of  a  contract,  either  express 
or  implied,  between  two  or  more  persons,  for  the  let- 
tirigand  use  of  lands  or  buildings,  either  for  a  definite 
period  of  time,  or  for  an  uncertain  period.  The  per- 
son owning  and  letting  the  land  is  called  the  land- 
lord, and  the  person  to  whom  the  land  is  let  is  called 
the  tenant.  The  contract  between  a  landlord  and  his 
tenant  is  usually  called  a  lease,  and  the  term  lessor 
is,  consequently,  often  applied  to  the  landlord,  and 
the  term  lessee  to  the  tenant. 

In  feudal  times,  in  England,  a  landlord  was  the 
lord  or  proprietor  of  land,  the  owner  of  the  fee,  while 
the  person  who  had  the  possession  and  use  of  the  land, 
in  return  for  services  rendered  to  the  lord,  was  known 
as  the  vassal,  or  the  tenant  of  the  lord.    In  modern 

*  Professor  of  Law,  University  of  Kansas ;  Lecturer  on  Hedical  Juris- 
prudence, School  of  Medicine,  University  of  Kansas.  Author:  "Elements 
of  Sales,"  and  articles  in  encyclopedias  of  law.  Editor:  "Cases  on 
Sales."     Contributor  to  legal  periodicals. 
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2  LANDLORD  AND  TENANT 

times,  however,  a  landlord  is  one  who  owns  lands  or 
tenements  which  he  rents  to  others,  in  consideration, 
usually,  of  a  certain  rent,  to  be  paid  by  such  other 
persons. 

Estates  in  land  with  regard  to  the  amount  or  quan- 
tity of  interest  that  one  has  therein,  are  divided  into 
estates  of  freehold,  and  estates  less  than  freehold. 
An  estate  of  freehold  is  an  estate  of  inheritance  or 
for  life,  while  estates  less  than  freehold  are  of  three 
kinds,  namely,  estates  for  years,  estates  at  will,  and 
estates  by  sufferance.  These  latter  estates,  that  is, 
estates  less  than  freehold,  are  generally  considered 
under  the  title  of  Landlord  and  Tenant.  Estates  at 
will  and  estates  by  sufferance,  however,  are  not  very 
common  in  the  modern  law  of  landlord  and  tenant. 
It  was  the  creation  of  estates  for  years  in  the  English 
law  of  real  property  that  gave  rise  to  this  present-day 
relationship. 
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CHAPTER  I. 
THE  TENANCY. 

1.  Subject  matter.^Any  kind  of  real  property, 
either  corporeal  or  incorporeal,  may  be  the  subject 
of  a  lease.^  Thus,  lands  and  tenements,  franchises, 
rights  of  common,  rights  of  way,  water  courses,  and 
rights  to  fish  may  be  leased.  Under  the  term  * '  land, ' ' 
minerals  and  strata  under  the  surface  are  included, 
as  weU-  as  buildings  upon  the  land.  A  lease  may  be 
taken  for  the  mining  of  metals,  ov  for  the  working  of 
gas  and  oil  wells.  Turpentine  trees  may  be  the  sub- 
ject of  a  lease,  as  may  be  also  growing  timber,  grass, 
and  pasture  land,  likewise  the  right  to  cut  and  remove 
ice.  By  permission  of  a  statute,  a  railroad  company 
may  lease  its  franchise  and  right  of  way. 

Personal  property  may  also  be  the  subject  of  a 
lease,  and  the  parties  to  such  a  lease  are  sometimes 
spoken  of  as  landlord  and  tenant.  This  relation- 
ship is  not,  however,  speaking  strictly,  created  in  such 
a  case,  since  the  nature  of  such  a  transaction  is  that 
of  a  baihnent.  Thus,  live  stock  and  farming  imple- 
ments upon  the  land,  the  furniture  in  a  house,  or  the 
machinery  in  a  mill,  may  be  leased.  The  lessee  is 
entitled  to  their  use  and  profit  during  the  term  of 
his  lease,  but  he  cannot  destroy  or  sell  or  give  away 
such  prpperty..  When  live  stock  are  leased,  the 
calves,  the  lambs,  and  other  young  of  such  stock, 

1  Thomas  v.  West  Jersey  and  Seashore  R.  R.  Co.,  101  TJ.  S.  71,  25  L. 
Ed.  950. 
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4  LANDLORD  AND  TENANT 

belong  to  the  lessee,  since  they  are  regarded  as  profits. 
Should  any  of  the  leased  animals  die  during  the 
term  of  the  lease,  the  loss  fa'lls  upon  the  lessor.  In 
ease  of  a  lease  of  furniture,  it  is  the  usual  practice 
to  have  a  schedule  of  the  property  made  out,  accom- 
panied with  a  covenant  made  by  the  lessee  that  he 
•wdll  return  the  property  at  the  end  of  his  term, 

2.  Kinds  of  tenancy. — By  kinds  of  tenancy  we 
mean  the  nature  or  length  of  the  term  that  the  tenant 
holds.  Tlieword  tenant  means ' '  one  who  holds,;"  and, 
as  applied  in -general  to  lands,  it  refers  to  all  kinds  of 
estates,  as  for  example,  a  fee  simple,  a  life  estate,  an 
estate  for  years,  an  estate  from  year  to  year,  an  estatjs 
at  wiU,  ov  ^n:  estate  by  sufferance.  The  relationship 
of  landlord  and- tenant  cannot  exist,  however,  unless 
some  interest  in  the  land  remains  in  the  landlord. 
Consequently,  for  our  present  purpose;  an  estate  in 
fee  simple j  being  the  entire  estate,  does  not  need  to 
be  consideredi  .We  shall  take  up,  however,  in  their 
order,  the  other  estates  mentioned  herein,  since 
they  all  .constitute  kinds  of  tenancy  which  may  exist 
between  a  landlord  and  his  tenant. 

Tenancy  fqrjife.  The  relation  of  landlord  and 
tenant  does  not  often  exist  in  the  case  of  tenancies  for 
life,  yet  a  lease  for  life  may  be  granted  to  one  or  more 
persons,^  and  where  made  for  two  or  more  persons 
the  term  may  continue  for  their  joint  lives,  A  life 
tenancy,  however,  is  different  in  many  important 
respects  from  a  lease  for  years.  A  tenancy  for  life 
is  known  at  common  law  as  a  freehold  and  is  usually 
created  by  a  deed  or  will.    It  cannot  be  created  by 

2  Warner  v.  Tanner,  38  Ohio  St.  118. 
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parol,  jdt  it  may  be  created  Tby  a  VTriiteti  lease,  and 
rent  for  the  term  may  be  reserved.  '  Wbere  the  lease 
does  not  state  for  whose  life  the  tenancy  is  created, 
the  lessee's  life  will  be  understood.  A  lease  for  life 
may  be  made  contingent  upon  some 'future  event,  as 
for  example,  so  long  as  the  tenant  pays  a  certain  rent, 
or  to  husband  and  wife  during  thie' continuance  of 
the  marriage  relation,  or  to  a  widow  so  "long  as  she 
remains  uiimarried,  or  to  one  so  long  as  he  uses  the 
property  for  a  certain  purpose.  As  already  stated, 
however,  life  tenancies  are  not  frequently  met  with 
between  landlord  and  tenant,  and  afe  feere  dismissed 
without  further  consideration.  '.-.-•■ 

Tenancy  f6r  years.  An  estate  for  years  is  the  most 
common  kind  of  tenancy  between  landloi'd  and  tenant 
known  to  the  common  law.  The  teimi  *  'years ' '  means 
merely  a  unit  of  time.  It  may  be  for  any  petiod  of 
time, — a  week,  a  month,  a  year,  or  for 'any  nmnber 
of  years.  It  must  be,  however,  for  a' definite  fixed 
period.  At  common  law,  an  estate  for  yeai*s,  no  mat- 
ter how  long,  is  considered  a  chattel  interest,  or,  in 
other  words,  personal  property,  and  is  not  regarded 
as  real  property.*  In  some  states,  however,  by  force 
of  statute,  a  tenancy  for  three  years  or  niore  is  treated 
as  real  property  for  some  purposes.  Under  the  feudal 
system,  the  smallest  interest  in  land  that  could  be 
created  was  a  f reehold^  that  is,  an  estate  ^t  least  for 
life.  A  custom,  however,  grew  up  of  granting  land 
to  tenants  for  stipulated  periods'.  At  first  these 
periods  were'  comparatively  short,  and  in"  olden  times 
a  lease  for  more  than  forty  years  was  held  to  be  void, 

3  Shipley  v.  Smith,  162  Ind.  526,  70  N.E.  803. 
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but  they  were  gradually  increased  in  duration  until 
at  the  present  time  leases  may  be  made  for  such 
periods,  for  example,  as  ninety-nine  years,  or  even 
for  nine  hundred  and  ninety-nine  years,  and  there  is 
a  recorded  instance  of  a  lease  for  even  ten  thousand 
years.*  Regardless,  however,  of  the  length  of  time, 
such  estates  are  of  less  dignity  than  life  estates, 
although  no  person  could  live  as  long  as  the  desig- 
nated period.  The  length  of  the  period  of  an  estate 
for  years  is  called  the  term.  At  common  law,  such  a 
term  might  be  created  by  parol,  but  since  the  Statute 
of  Frauds  all  leases  to  continue  beyond  a  certain 
term  of  years,  usually  three,  but  varying  in  different 
states,  can  be  created  only  by  an  instrument  in  writ- 
ing. A  freehold  cannot  be  created  to  commence  in 
the  future,  but  a  lease  for  a  term. of  years  may  be  so 
created. 

From  year  to  year.  Tenancies  from  year  to  year 
were  not  known  to  the  early  common  law.  They  grew 
up  by  judicial  construction  in  connection  with  tenan- 
cies at  \^iU.  In  a  tenancy  at  will,  the  term  may  be 
ended  by  either  of  the  parties  at  his  pleasure.  In 
case,  however,  of  a  tenancy  from  year  to  year  the 
tenancy  is  terminated,  even  against  the  will  of  the 
other  party,  only  at  the  expiration  of  the  period, 
whatever  it  may  be,  notice  being  usually  required  ex- 
cept where  one  of  the  parties  has  failed  to  perform 
his  part  of  the  contract.  Since  a  tenancy  from  year 
to  year  is  more  favorable  to  the  tenant  than  a  tenancy 
at  will,  the  courts  favor  construing  the  tenancy  as 
one  from  year  to  year  rather  than  as  one  at  will, 

*Cadwallader  v.  App,  81  Pa.  St.  194. 
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where  there  is  doubt  or  ambiguity  in  the  written 
instrument  as  to  whether  it  be  one  or  the  other  of 
such  tenancies.'  A  tenancy  from  year  to  year  con- 
sists of  a  letting  for  an  indefinite  number  of  fixed 
periods,  as  from  month  to  month,  quarter  to  quarter, 
year  to  year.  In  this  it  differs  from  a  tenancy  for 
years,  which,  as  we  have  seen,  is  a  term  of  one  fixed 
or  certain  period.  In  a  tenancy  from  year  to  year, 
the  period  for  which  the  rent  is  to  be  paid  generally 
constitutes  the  unit  of  the  fixed  period^,  although 
there  is  no  definite  agreement  as  to  how  many  such 
fixed  periods  there  shall  be.  In  other  words,  the  num- 
ber of  the  fixed  periods  is  indefinite.  Thus,  where 
a  house  is  rented  from  month  to  month  or  from  year 
to  year,  nothing  being  said  as  to  the  length  of  time 
the  tenant  shall  have  possession,  a  tenancy  from  year 
to  year,  or,  as  it  is  sometimes  called,  from  month  to 
month,  is  created. 

A  tenancy  from  year  to  year  may  be  created  by 
express  agreement  of  the  parties,  or  it  may  arise 
where  a  tenant  holds  over  after  the  expiration  of  a 
fixed  term.  For  example,  if  property  is  rented  for  a 
definite  period  of  one  month  or  one  year,  the  tenancy 
thus  created  is  a  tenancy  for  years,  as  previously 
shown.  In  case,  however,  such  a  tenant,  with  the 
consent  of  the  landlord,  holds  over  after  the  month 
or.  the  year,  the  law  implies  that  the  parties  have 
agreed  to  a  continuation  for  an  equal  term,  and  the 
landlord  may  charge  the  tenant  rent  for  a  period 
equal '  to  the  preceding  definite  term.  Ordinarily  a 
lease  is  jnade  for  a  specified  term,  that  is,  for  a  term 

s  Currier  v.  Perley,  24  N.  H.  219,  222. 
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of  years,  but  if  no  particular  period  is,  mentjoned,  a- 
tenancy  .f roan  -jvear:  to  year  will  be  implied-.  If  tbe 
fixed  period  an  a.tenancy  from  year  to  year  is  a'year, 
the  fact  that;  the  rent  is  paid  monthly  does  not  change 
the  duration  of  the  period.  Consequently,  the  hold- 
ing over  after  the  expiration  of  the  year  renders  the. 
tenant  liable  to  the  rent  for  another  entire  year. 
Where,,  however,  the  fixed  period  is  from  month  to 
month,  a  tenancy  sometimes  called  a  tenancy  from 
month  to  month  in  distinction  from  a  tenancy 'from 
year  to  year,. holding  over  after  the  month  with  the, 
consent  of  the  landlord  obligates  the  tenant  to  pay 
only  for  the  period  of  another  month.  In  some  states, 
tenancies  from:  year  to  year  have  been  abolished  by; 
statute.®         .,;... 

Tenancy  at'.will.:  A  tenancy  at  will  is  a  letting  for 
an  indefinite  period:-  It  is  a  tenancy  where  the  tenant 
enters  into  the  possession  of  the  leased  property  to^ 
hold  the  same  during  the  joint  will  of  himself  and 
his  landlord.''  It  arises,  technically,  where  the  lessor 
lets  land  to  another  to  hold  at  the  lessor's  wiU,  and 
continues, -in  theory,  so  long' as  the  lessor  consents. 
From  early  times j  however,  it  has  been  held  that  a, 
lease  whieh  is  at  the  will  of  one  of  the  parties  is. 
equally  at  the  will  of  the  other  party.  One  of  them 
is  no  more  bound  than  the  other. 

A  tenancy  at  will  may  be  created  either  by  express 
agreement  of !  the  parties,  or  by  implication  of  law. 
The  tenancy  is  not  created,  however,  until  the  lessee 
enters,  and: in  order  to  create  such  a  tenancy  the; 

0  See  Hunter  v.  Frost,  47  Minn.  1,  49  N.  W.  327. 
'  Martin  v.  Knapp,  57  Iowa  336,  10  N.  W.  721. 
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tenant  must  have  entered  lawfully:  Frequently,  in 
tenancies  at  will,  no  rent  is  reserved^  and,  in  general, 
where  one  with  the  consent  of  tiie  owner  enters  upon 
the  possession  of  land  for  an  unstated  period,  no  rent 
being  reserved,  the  tenancy  is  one- at 'vaU.®  Rent, 
however,  may  be  expressly  rese'rved^  and  where  a 
tenancy  at  wiU  is  created  by  express  agreement  it 
takes  effect  as  such,  despite  the  fact' that  rent  is 
reserved  to  be  paid  at  stated  periods,  i  "Grenerally,  how- 
ever, the  reservation  of  rent  for  definite  periods, 
indefinite  in  niimber,  creates  a  tenancy  from  year 
to  year,  ialthough  it  is  held  that, 'in  absence  of  an 
(B:Q)ressed  agreement  as  to  the  character:  of  the  teur 
ancy,'  the  reservation  of  a  general  rejit^. not  payable 
at  or  for  any  definite  periodSj  will  not' ch^ge  a  ten^ 
ancy  at  will  into  one  from  year  to  year;  .  ■  ^ 

A  tenancy  at  will  may  also  arise  by  implication  of 
law;  Thus!  where  one  enters  into  the;  possession  of 
land  under  ^n  agreement  to  purchase -the  same  from 
the  owner,  he  is,  pending  the  consummation  of  the 
sale,  a  tenant  at  will.  Silch  tenancies  also  iarise  where 
one  is  in  possession  under  a  void  or  a.-  def  eetive  lease, 
or,  as  held  in  some  states  by  f(>ree.''Qfv  statute  or 
judicial  construction,  where  a  tenant  for!  years  holds 
over  after  the  expiration  of  his  tferm;.P .  i&ienerally, 
however,  such  a  holding  over  cireateSj  at  common  law, 
a  tenancy  at  sufferance.         •  "■■ 

Tenancy  at  sufferance.  Where^one  enters  on  land 
hy  lav/ful  titk,  and  after  his  title  hias  ended  remains 

sMaher  v.  James  Hanley  Brewing  Co.,  23  B.  I.,&2d,  50,  M-.  330. 
i , :  9  Geripan  State  3ank  v.  Herrqn,  111  Iowa  2.5|,  ,82.  N,  W.  430;  Talamo  v. 
Spitzmiller,  120  N.  Y.  37,  23  N.  E.  980,  Leading  Illustrative  Casks. 
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in  possession  without  obtaining  the  consent  of  the 
landlord,  he  is.  said  to  be  a  tenant  at  sufferance.  A 
tenancy  at  sufferance  differs  from  a  tenancy  at  wiU 
in  that  the  tenant  at  sufferance  holds  over  without 
the  landlord's  consent,  wMle  assent  by  the  landlord  to 
the  holding  over  creates  a  tenancy  at  will.  Tenancy 
at  sufferance  does  not  arise,  however,  upon  the  hold- 
ing over  by  one  whose  title  was  created  by  an  act  of 
law.  The  original  tenancy  must  have  been  created 
by  the  parties,  A  tenancy  at  sufferance  requires  no 
notice  to  terminate  it.  The  landlord  may  enter  or 
'  the  tenant  may  leave  at  any  time  without  giving 
notice.  Strictly  speaking,  a  tenancy  by  sufferance 
is  not  a  tenancy  at  all,  since  the  tenant  is  not  in  pos- 
session with  the  consent  of  the  owner,  but  without 
his  consent.  Where  the  continued  possession  is  con- 
sented to,  the  tenancy  in  the  absence  of  any  agree- 
ment to  the  contrary  would  become  a  tenancy  at  will. 
In  order  to  create  a  tenancy  at  sufferance  it  is  nec- 
essary that  the  tenant  should  have  entered  into  pos- 
session of  the  premises  lawfully,  yet  he  need  not  have 
come  in  under  any  contract  of  letting.  However,  as 
stated  above,  the  tenancy  does  not  arise  by  a  holding 
over  after  the  termination  of  a  right  of  possession 
created  by  an  act  of  law,  because  if  one  comes  into 
-possession  by  an  act  of  law  and  then  thereafter  holds 
over,  he  is  regarded  as  a  trespasser,  which  is  not  the 
case  where  there  exists  a  tenancy  at  sufferance.  In 
case,  however,  a  tenant  at  sufferance  refuses  to  leave 
when  ordered  to  do  so  by  the  landlord,  he  does  become 
a  trespasser.  A  tenant  at  sufferance  is  not  liable  for 
rent  unless  some  statute  so  provides,  and  at  common 
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law  no  action  can  be  maintained  against  a  tenant  at 
sufferance  to  recover  for  the  use  and  occupation  of 
the  premises.^"  A  tenant  by  sufferance  does  not  hold 
by  adverse  possession  and  cannot  defeat  the  title  of 
his  landlord,  no  matter  how  long  he  may  remain  in 
possession  of  the  premises. 

Letting  land  on  shares.  Land  may  be  let  for  the 
purpose  of  raising  a  crop,  and  the  relationship  that 
exists  between  the  owner  of  the  land  and  the  cropper 
may  be  that  of  landlord  and  tenant.  Where,  however, 
land  is  rented  on  shares,  such  a  relationship  is  not 
necessarily  created,  since  the  cultivator  may  be  either 
the  servant  or  the  partner  of  the  owner.  While  such 
cases  may  give  rise  to  a  presumption  of  the  relation 
of  landlord  and  tenant,  yet  the  intention  of  the  par- 
ties is  the  true  test  of  their  relationship.  In  some 
states,  however,  the  statutes  provide  that  a  contract 
between  one  who  furnishes  the  land  and  another  who 
furnishes  the  labor,  under  an  agreement  to  share  the 
crop  between  them,  creates  the  relation  of  landlord 
and  tenant.  Some  of  the  old  cases  held  that  where 
the  parties  were  to  share  only  one  crop  they  were  to 
be  regarded  as  tenants  in  common,  but  where  they 
were  to  share  more  than  one  crop,  the  relation  of  land- 
lord and  tenant  was  created."  Such  a  distinction, 
however,  is  obsolete  and,  as  stated  above,  the  prevail- 
ing rule  is  that  the  intention  of  the  parties  as  ex- 
pressed by  the  language  used  by  them  in  making  the 
contract  determines  the  nature  of  the  relation. 

Letting  of  lodgings.    Although  a  suite  of  rooms  or 

10  Martin  v.  Allen,  67  Kan.  758,  74  Pac.  249. 

11  Jackson  v.  Brownell,  1  Johns.  267  (N.  Y.),  3  Am.  Dec.  326. 
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a  single  room  may  be  the  subject  of  a  lease,  yet,  ordi- 
narily, the  mere  letting  of  lodgings  does  not  give  rise 
to  the  relation  of  landlord  and  tenant.  The  term 
lodger  is  usually  understood  to  mean  one  who  occu- 
pies a  portion  of  a  house  which  is  in  the  possession 
or  under  the  control  of  another.  A  lodger,  as  such, 
has  no  interest  in  the  property  itself.  On  the  other 
hand,  where  one  occupies  a  dwelling  house  and  rents 
a  flat,  or  other  tenement  therein,  the  relation  of  land- 
lord and  tenant  may  be,  and  generally  is,  created  jas 
much  as  if  the  houses  were  separate  buildings. ,  Where 
furnished  apartments  are  rented,  the  contract  is  fre- 
quently of  a  dual  character,  that  is,  consisting  of  a 
lease  of  real  property  and  also  of  the  renting  of  per- 
sonal property.  Where  an  unfurnished  house  or  room 
is  rented,  there  is  no  implied  contract  or  covenant 
that  the  place  is  habitable  or  fit  for  the  purpose  for 
which  it  was  rented.  In  case,  however,  of  a  furnished 
room,  the  contrary  is  true,  and  the  owner  is  regarded 
as  impliedly  agreeing  that  the  place  is  fit  for  the 
immediate  tenancy  and  use  of  the  tenant.  Thus,  in 
one  case,  a  furnished  house  was  let  to  a  tenant  for 
five  or  six  weeks.  The  tenant  went  into  possession, 
but  found  the  place  and  furniture  so  infested  -with 
bugs  as  to  be  absolutely  untenantable.  The  tenant 
complained  to  the  landlord,  who  endeavored  to  exter- 
minate the  vermin,  but  in  this  he  was  unsuccessful, 
and  the  tenant  moved  out,  having  occupied  the  prem- 
ises less  than  a  week.  He  paid  for  a  week's,  rent,,  and 
in  an  action  by  the  owner  to  recover  th6  rent  for  the 
remaining  five  weeks,  it  was  held  that  he  could  not 
do  so,  because  one  who  lets  a  ready-furnished  house 
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does  SO  imder  the  implied  covenant  that  the  house 
is  in  a  fit  state^  to  be  inhabited/^ 

Where  lodgings  are  let  for  immoral  purposes  no 
action  for  th.e  recovery  of  rent  due  for  the  same  can 
be  maintained.  The  duration  of  the  tenancy  in  the 
case  of  the  letting  of  furnished  rooms  and  lodg- 
ings is  usually  governed  by  the  periods  fixed  for  the 
payment  of  rent,  as  for  example,  weekly,  monthly,  or 
quarterly,  aceording  to  the  contract.  Although  lodg- 
ers are  not  strictly  tenants,  yet  the  rights  of  the 
lodger  to  the  use  and  enjoyment  of  the  premisiBS 
included  within  his  contract  are  substantially  the 
same  as  the  rights  of  a  tenant. 

3.  Duration  of  tenancy. — In  the  foregoing  dis- 
cussion of  the_  various  kinds  of  tenancy,  tenancies  for 
years  and  from  year  to  year,  something  has  already 
been  said  relative  to  the  duration  of  the  tenancy. 
Yet  there  are  some  particular  matters  in  connection 
with  the  commencement  and  the  termination  of  ten- 
ancies that  require  further  consideration.  In  a  ten- 
ancy for  years,  the  commencement  of  the  tenancy  is 
generally  determined  by  the  language  of  the  lease. 
The  tenancy  may  be  created  to  begin  at  once  or  to 
commence  some  time  in  the  future.  Where  the  lease 
reads  for  the  term  to  commence ' ' from"  a  certain  day, 
the  day  specified  may  or  may  not  be  included  in  the 
term,  according  to  the  construction  of  the  contract. 
Thus,  in  one  case  where  a  lease  ran  from  the  1st  day 
of  April  for  one  year,  it  was  held  that  the  term  com- 


1=  Ingalla  v.  Hobba,  156  Mass.  348,  31  N.  E.  286,  32  Am.  St  Eep.  460, 
Leading  Illustrative  Cases.  Tor  a  contrary  view,  however,  see  Murray  v. 
Albertson,  50  N.  J.  L.  167,  7  Am.  St.  Kep.  787. 
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menced  on  that  day,  while  in  another  case  a  lease  for 
a  term  of  years,  from  the  1st  day  of  July,  was  held 
to  begin  on  the  2nd  day  of  July,  The  general  rule  in 
such  cases  is  that  the  court  will  try  to  give  effect  to 
the  intention  of  the  parties.  The  rule  usually  fol- 
lowed, however,  in  cases  where  the  lease  reads  *  *  from ' ' 
a  certain  day  "to"  a  certain  day,  is  to  exclude  one 
of  the  dates  and  to  include -the  other,  according  to 
the  apparent  intention  of  the  contract/^ 

Likewise,  the  duration  of  the  term  may  depend 
upon  the  construction  of  the  lease,  since  if  the  term 
is  not  clearly  expressed,  it  may  be  necessary  to  refer 
to  other  parts  of  ^he  lease,  or  to  the  circiunstances 
under  which  it  was  made,  to  ascertain  what  the  par- 
ties really  intended.  In  case  of  doubt  as  to  the  dura- 
tion of  the  lease,  it  will  be  construed  against  the 
lessor  and  in  favor  of  the  tenant.  Generally,  where 
the  contract  provides  that  the  term  shall  end  on  a 
certain  day  the  tenant  has  the  whole  of  that  day, 
although  it  has  been  held  that  by  force  of  custom  the 
tenancy  will  terminate  at  noon  of  the  day  specified. 
In  some  states  the  statutes  provide  that  in  the  absence 
of  any  express  agreement  as  to  the  termination  of  a 
tenancy  the  term  shall  end  on  a  specified  day,  as  for 
example  the  1st  day  of  May."  In  any  case,  however, 
the  contracting  parties  may,  of  course,  agree  that  the 
tenancy  shall  be  terminated  by  due  notice  given  by 
one  party  to  the  other. 

Where  a  lease  is  made  to  begin  from  an  impossible 
or  uncei-tain  date,  as  for  example,  from  the  31st  day 

isParwell  v.  Eogers,  4  Gush.  460  (Mass.). 

"  See  Spies  v.  Voss,  16  Daly  171  (N.  Y.),  9  N.  Y.  Snppl.  532, 
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of  February,  it  will  take  effect  from  the  time  of  the 
delivery  of  the  lease.  Where,  on  the  other  hand,  a 
lease  is  made,  say,  on  the  22nd  day  of  March,  to  hold 
from  the  1st  day  of  January,  without  stating  the  year, 
so  that  it  is  impossible  to  determine  what  January 
is  meant,  the  lease  is  void.  A  tenancy  from  year  to 
year  is  terminated  only  by  a  notice  to  quit,  the  time 
of  this  notice  being  regulated  by  statute.  In  case, 
however,  of  a  tenancy  from  month  to  month,  it  is  a 
general  rule,  in  the  absence  of  any  statute  to  the  con- 
trary, that  a  tenant  is  entitled  to  a  month's  notice  to 
quit.  As  previously  stated,  a  teiianey  at  will  may 
be  determined  at  the  will  of  either  party,  and  such 
a  tenancy  is  terminated  by  implication  of  law  upon 
the  death  of  either  the  lessor  or  the  lessee.  A  tenancy 
at  will  is,  moreover,  determined  by  any  unlawful  act 
of  the  tenant,  where,  for  example,  he  is  guUty  of  com- 
mitting waste,  or  where  he  denies  his  landlord's  title. 
A  tenant  at  will  is  entitled  to  a  reasonable  notice  to 
quit,  and  the  time  at  which  this  notice  should  be 
given  is  fixed  in  many  states  by  statute.  A  tenant  at 
sufferance,  however,  is  not  entitled  to  any  notice  to 
quit  unless  the  statute  so  provides. 

Inter  esse  termini.  At  common  law,  the  tenant's 
interest  in  the  land  leased  to  him  does  not  begin  until 
he  enters  upon  the  land.  Before  the  tenant's  entry 
the  entire  interest  in  the  land  is  in  the  lessor  and  the 
only  right  or  interest  that  the  tenant  has  is  his  right 
to  enter  upon  the  land  when  the  term  commences. 
This  right  to  enter  was  called  in  the  law  Latm  of  the 
Middle  Ages  the  tenant's  interesse  termini.  In  other 
words,  it  is  the  interest  which  the  tenant  has  before 
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he  takes  possession  of  the  land  by  virtue  of  his  lease, 
or  his  interest  between  the  time  of  the  making  of  the 
lease  and  his  entry  into  possession.  This  interest  may 
be  assigned  by  the  tenant,  and  it  is  also  held  that  it 
is  such  an  interest  as  will  enable  him  to  maintain 
an  action  of  ejectment  against  one  who  may  be  in  the 
unlawful  possession  of  the  property.  A  lessee  who 
fails  or  neglects  to  enter  upon  his  term  at  its  com- 
mencement will,  nevertheless,  be  liable  to  his  landlord 
for  rent,  since  his  obligation  to  pay  rent  depends  upon 
his  contract  and  not  upon  the  fact  of  his  entry  upon 
the  land. 

Assignment  and  subletting.  Frequently  the  terms 
assignment  and  subletting  are  used  in  connection  with 
various  kinds  of  tenancy,  and  it  is  important  that  the 
distinction  between  these  two  words  be  clearly  under- 
stood. By  an  assignment  we  mean  the  transfer  of 
all  of  the  lessee's  estate.  By  a  subletting  or  a  sub- 
leasing is  meant  the  transfer  of  any  part  of  the 
lessee's  interest  less  than  the  whole.  If  the  tenant 
retains  any  interest  in  himself  the  transfer  is  a  sub- 
lease and  not  an  assignment.^^  Thus,  where  a  tenant 
for  a  term  of  five  years  leases  to  another  tenant  for 
a  term  of  four  years,  the  transaction  is  a  sublease  and 
not  an  assignment.  To  constitute  an  assignment  it 
would  be  necessary  for  the  first  tenant  to  transfer  to 
some  other  person  his  entire  term,  or  in  this  case 
the  entire  period  of  five  years.  This  distinction  is 
important  at  times,  since  a  covenant  entered  into  by 
a  tenant  not  to  assign  his  term  would  not  be  broken 
by  the  fact  that  the  tenant  sublet  a  portion  of  his 

1=  Sexton  V.  Chicago  Storage  Co.,  129  111.  318,  21  N.  E.  920. 
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term;  and,  on  the  other  hand,  an  agreement  not  to 
sublet  would  not  be  broken  by  an  assignment.^®  In 
case  of  an  assignment  there  must  be  an  actual  transfer 
of  the  tenant's  interest,  since  a  mere  agreement  to 
assign  the  term  does  liot  amount  to  an  assignment  of  it„ 
In  order  to  constitute  an  assignment,  it  is  not  iieces- 
sary,  however,  that  all  of  the  land  or  premises  in  the 
possession  of  the  tenant  should  be  transferred,  since  it 
is  not  the  quantity  of  the  premises  but  the  quantity  of 
the  interest  that  governs.  For  example,  where  a  ten- 
ant of  a  hundred  and  sixty  acre  farm  for  a  term  of 
five  years  leases  eighty  acres  of  it  to  another  for  a 
term  of  five  years,  this  is  not  a  sublease  but  an  assign- 
ment of  the  eighty  acres.  The  right  of  tenants  to 
assign  or  to  sublet  is  considered  in  a  subsequent 
chapter. 

18  Field  V.  Mills,  33  N.  J.  L.  254. 
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CHAPTEE  II. 
THE  RELATION  OF  LANDLORD  AND  TENANT. 

4.  How  created. — The  relation  of  landlord  and 
tenant  arises  from  contract,  usually  called  lease  or 
demise,  wMch  may  be  either  express  or  implied  and 
is  governed  by  the  general  rules  relating  to  contracts. 
Usually  the  contract  is  express,  and  may  be  created 
by  any  words  which  show  an  intention  on  the  part 
of  the  landlord  to  give  possession,  and,  on  the  other 
hand,  an  intention  on  the  part  of  the  tenant  to  take 
possession.  While  the  relationship  of  landlord  and 
tenant  is  created  by  the  contract  or  lease,  yet,  speak- 
ing strictly,  the  relationship  is  not  perfected  until 
the  tenant  enters  into  possession  of  the  property.  In 
order  that  the  relationship  of  landlord  and  tenant 
may  be  established,  the  tenant  must  enter  upon  the 
land  with  the  permission  of  the  landlord  and  in  sub- 
ordination to  the  landlord's  title. 

By  implication.  As  said  in  the  preceding  para- 
graph, the  contract  creating  the  relationship  of  land- 
lord and  tenant  may  be  implied.  It  is  not  necessary 
that  there  should  be  a  formal  letting  or  leasing,  but 
if  the  conduct  of  the  parties  and  the  circumstances 
of  the  taking  possession  of  the  property  are  such  as 
to  show  an  intention  to  create  the  relation,  it  is  sufi&- 
cient.^'^  In  such  a  case  the  relation  is  as  much  estab- 
lished as  if  it  had  been  formed  by  express  agreement- 

"Eainey  v.  Capps,  22  Ala.  288. 
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The  mere  fact,  however,  that  one  is  in  lawful  posses- 
sion of  the  premises  of  another  does  not  in  itself 
imply  the  relation  of  landlord  and  tenant,  because,  as 
said  before,  the  occupancy  of  the  premises  must  be 
both  with  the  consent  of  the  owner  and  with  an  inten- 
tion on  the  part  of  the  tenant  to  recognize  the  owner 
as  landlord.  One  may,  for  example,  be  in  the  lawful 
possession  of  property  under  a  contract  to  purcha,se, 
or  as  a  servant,  or,  again,  as  an  agent  of  the  owner. 
"Where,  however,  one  has  paid  rent  for  the  use  and 
occupation  of  the  premises,  or  has  duly  acknowl- 
edged the  owner  as  his  landlord ;  or  where  one  enters 
upon  the  land  of  another  without  his  permission,  yet 
at  the  time  disclaiming  any  title  in  himself,  these  are 
instances  of  cases  that  have  been  held  tenancies  by 
implication.  Likewise  the  relationship  may  arise 
when  a  tenant  has  entered  under  a  void  lease,  because, 
although  the  lease  is  invalid,  nevertheless  it  is  mani- 
festly the  intention  of  the  parties  to  create  the  rela- 
tionship, and  consequently  the  law  will  treat  it  as 
established.^®  Moreover,  where  one  enters  upon  the 
property  of  another  under  an  agreement  for  a  lease 
and  takes  exclusive  possession  thereof,  he  will  be 
regarded  as  the  tenant  of  the  owner. 

Beservation  of  rent.  Usually,  by  the  terms  of  a 
contract  creating  the  relationship  of  landlord  and 
tenant,  the  tenant  agrees  to  pay  to  the  landlord  a 
certain  rent  at  fixed  periods.  This  is  what  is  known 
as  a  reservation  of  rent  to  the  lessor.  That  is,  it  is 
what  he  reserves  to  himself  out  of  the  estate  during 
its  occupation  by  his  tenant.    In  early  days,  the  rent 

isBoUes  V.  Duff,  54  Barb.  215  (N.  Y.),  37  How.  Pr.  162. 
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consisted  of  service  rendered  by  the  tenant,  or  of  a 
share  of  the  products  of  the  soil.  In  modern  times, 
however,  it  generally  consists  in  the  payment  of  a 
certain  sum  of  money.  In  order  to  create  the  rela- 
tionship of  landlord  and  tenant  it  is  not  necessary, 
however,  that  any  rent  should  be  reserved.  The 
lease  may  be  for  a  lump  sum.  When,  however,  the 
relationship  is  established,  whether  by  express  agree- 
ment or  by  implication,  the  fact  that  nothing  was  said 
by  the  parties  concerning  the  rent  wiU  not  relieve 
the  tenant  from  the  obligation  to  pay  the  same,  if 
from  the  circumstances  of  the  case  the  intention  to 
pay  rent  can  be  implied.  Thus,  where  one  has  en- 
tered upon  the  use  and  occupation  of  land  with  the 
landlord's  consent,  nothing  being  said  as  to  the  rent, 
he  will  be  liable  for  the  reasonable  rent  of  the  prem- 
ises, in  the  absence  Of  any  circumstances  showing  a 
mutual  contrary  intention." 

5.  Capacity  of  parties.^n  general. — As  a  gen- 
eral rule,  any  person  who  is  the  owner  of  real  estate 
and  who  is  under  no  legal  disability,  may  give  a  lease 
of  his  lands  to  a  tenant.  It  is  essential,  however, 
that,  as  a  rule,  the  one  who  makes  the  lease  should 
be  in  possession  of  the  property  at  the  time  the  lease 
is  made.  But,  on  the. Other  hand,  a  lessee  for  years 
may,  as  already  stated,  assign  his  lease  before  his 
entry  upon  the  possession.  The  heir  of,  an  owner 
of  land  may  also  make  a  lease  of  inherited  premises, 
although  he  may  not  have  entered  upon  the  same. 
As  a  general  rule,  however,  a  lessor  must  be  in  pos- 

19  story  V.  McCormiek,  70  Kan.  323,  78  Pae.  819,  Leading  Illustrative 

Oases. 
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session  in  order  to  have  capacity  to  create  a  valid 
lease.  The  incapacity  of  certain  persons  to  make 
leases,  by  reason  of  their  legal  disability,  is  discussed 
in  the  following  paragraphs. 

Infants.  A  lease  made  by  a  minor  is  voidable. 
Where,  however,  an  adult  person  becomes  the  tenant 
of  an  infant  landlord,  the  adult  wiU  be  bound,  unless 
the  landlord  chooses  to  annul  the  lease.  A  lease  made 
by  an  infant  may  be  disaffirmed  before  his  majority, 
at  his  majority,  or  within  a  reasonable  time  after  he 
reaches  his  majority.  Where,  however,  an  infant's 
lease  is  in  the  form  of  a  deed,  he  cannot  disaffirm 
it  until  he  becomes  of  age.  The  -fact  that  an  infant 
lessor  has  accepted  rent  from  his  tenant  does  not 
prevent  him  from  avoiding  the  lease.  If  a  lease  is 
made  to  an  infant,  it  is  likewise  voidable  by  him 
as  tenant  and  it  is  the  prevailing  rule  that  if  an  infant 
tenant  disaffirms  a  lease  after  he  has  become  of  age, 
he  will  not  be  liable  for  rent.  In  case,  however,  of 
the  use  and  occupation  of  premises  by  a  minor,  where 
such  use  and  occupation  could  be  regarded  as  a  neces- 
sary, the  infant  would  be  liable  for  the  reasonable 
rent  of  the  premises,  not  on  the  ground,  however,  of 
his  contract  to  pay  for  the  same,  but  on  the  ground 
of  the  obligation  imposed  upon  him  by  the  law  to 
return  a  reasonable  compensation  for  the  benefit 
received.  - 

The  right  of  an  infant  to  avoid  a  lease  on  the 
ground  of  his  infancy  is  a  personal  right  and  cannot 
be  taken  advantage  of  by  any  one  except  himself  or 
his  personal  representative.  Moreover,  an  infant's 
ratification  of  a  lease  after  he  becomes  of  age  need 
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not  be  expressed  or  formal,  since  any  acts  on  his  part 
which  show  an  intention  to  abide  by  the  terms  of  the 
lease  made,  amount  to  a  ratification. 

Insane  persons.  In  the  case  of  insane  persons, 
including  in  this  classification  lunatics,  idiots,  and 
intoxicated  persons,  it  is  the  general  rule  that  their 
leases,  while  not  absolutely  void,  are  nevertheless 
voidable,  not  only  by  such  persons  themselves,  but 
also  by  their  heirs  or  legal  representatives.  The  test 
of  mental  incapacity  in  these  cases  is  whether  or  not 
at  the  time  of  making  the  contract  the  lessor  was 
capable  of  understanding  the  import  and  nature  of 
his  act.  A  distinction  is  sometimes  made  between  the 
effect  of  a  lease  made  by  a  person  who  is  merely 
alleged  to  be  non  compos  mentis  and  one  who  has  been 
judicially  declared  insane  and  placed  under  guardian- 
ship. In  the  latter  case,  a  contract  made  by  the  per- 
son under  guardianship  would  be  absolutely  void. 
An  insane  person  may,  however,  have  periods  in 
which  he  is  in  reasonable  possession  of  his  mental 
faculties,  or,  as  it  is  called,  periods  of  lucid  intervals. 
The  contract  for  the  letting  or  hiring  of  premises 
made  at  such  a  time  by  such  a  person  would,  of  course, 
be  valid.  Mere  weakness  of  mind  or  intellect,  or  even 
advanced  age,  does  not  in  itself  render  one  incapable 
of  making  a  valid  lease,  either  as  landlord  or  as 
tenant.  Such  a  condition  may  be  shown  for  the  pur- 
pose of  proving  that  undue  influence  or  other  fraud 
was  practiced  upon  a  party  to  a  lease,  but  in  the 
absence  of  unfair  advantage,  if  the  person  who  made 
or  took  the  lease  realized  what  he  wa§  doing  and 
was  able  to  understand  the  nature  of  his  act,  it  will 
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generalljcbe  valid.  In  the  ease  of  a  drunken  person, 
slight  intoxication  does  not  render  one  incapable  of 
being  a  party  to  a  lease,  or  make  his  act  in  connection 
therewith  voidable.  The  incapacity  of  intoxicated 
persons  falls  under  the  same  head  as  that  of  insane 
persons.  The  point  to  be  determined  in  each  case 
is  whether  or  not  the  person  in  question  was  in  such 
a  state  or  condition  of  intoxication  as  to  be  de- 
prived for  the  time  being  of  the  exercise  of  his 
reason. 

Married  women.  At  common  law  the  contracts  of 
a  married  woman  are  absolutely  void.  Moreover,  at 
common  law  a  married  woman's  real  property  vests 
in  her  husband  during  the  continuance  of  the  mar- 
riage, and  the  right  to  dispose  of  his  interest  in  her 
lands,  or  to  lease  the  same,  belongs  to  him  alone.  Con- 
sequently, during  coverture,  a  lease  of  her  lands 
made  by  a  married  woman  is  null  and  void.  Where, 
however,  a  lease  of  his  wife's  lands  is  made  by  a 
husband  under  his  common  law  right  for  a  term  that 
extends  beyond  the  coverture,  the  widow  may  elect 
either  to  affirm  or  disaffirm  the  lease,  and  by  accept- 
ing rent  after  the  decease  of  her  husband  she  will 
generally  be  held  to  have  ratified  the  lease.  It  has, 
moreover,  been  held  in  some  cases  that  a  lease  made 
by  a  married  woman  is  not  absolutely  void,  as  would 
be  a  conveyance  of  her  real  property,  but  that  she 
might  confirm  the  same  after  the  death  of  her  hus- 
band. At  common  iaw  a  lease  of  lands  may  be  made 
by  a  third  person  to  a  married  woman,  subject,  how- 
ever, to  her  husband's  rights  or  property  therein, 
but  she  would  have  no  capacity  to  enter  into  any 
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contract  to  pay  rent  for  the  same.  Moreover,  since 
the  husband  is  liable  for  her  support,  a  married 
woman's  occupancy  of  the  house  where  she  resides 
with  her  husband  does  not  render  her  liable  for  its 
rent. 

The  disability  of  married  women  to  make  contracts 
has  been  largely  removed  in  every  state  by  modern 
statutes.  Under  such  statutes,  in  connection  with  her 
right  to  make  contracts  in  relation  to  her  separate 
property,  and  by  virtue  of  her  power  to  make  con- 
tracts in  general,  she  may  be  able  to  make  a  valid 
lease. 

Guardians.  An  infant's  naturaL guardian,  that  is, 
his  father  or  mother,  has  no  control  of  his  property 
and,  therefore,  cannot  make  a  lease  of  the  same.  Guar- 
dians, however,  who  are  appointed  by  the  will  of  a 
parent,  or  who  are  appointed  by  the  courts,  may 
make  such  leases  of  their  ward's  property  as  may  be 
authorized  by  the  statutes,  or  by  the  direction  of  the 
courts. 

Executors  and  administrators.  At  common  law, 
upon  the  decease  of  a  person,  the  title  to  his  personal 
property  is  in  his  executor  or  administrator,  while 
the  title  to  his  real  estate  is  in  his  heirs.  Conse- 
quently, in  absence  of  a  statute  giving  an  executor 
or  administrator  authority  to  lease  real  property, 
such  a  lease  cannot  be  executed  by  such  a  person.  In 
a  number  of  states,  however,  the  right  to  make  leases 
is  given  by  statute  for  the  purpose  of  administering 
the  affairs  of  the  estate.  In  connection  with  tenancy 
.  for  years  it  has  been  previously  stated  that  at  com- 
mon law  such  an  estate,  no  matter  how  long,  is  re- 
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garded  as  personal  property  instead  of  real  property. 
Consequently,  at  the  common  law  such  estates  are 
within  the  control  of  executors  and  administrators 
and  may  be  leased  by  them,  the  rents  received  from 
such  leases  being  applied  to  the  purposes  of  admin- 
istration.^" Where  an  executor  or  an  administratox 
leases  lands  by  authority  of  statute,  the  provisions 
of  the  statute  regarding, the  making  of  such  leases 
must  be  carefuUy  observed. 

Agents.  A  lease  may  be  made  by  the  agent  of 
either  the  landlord  or  the  tenant.  The  general  rules 
governing  agency  apply  to  the  acts  of  agents  when 
making  leases,  the  same  as  when  making  other  con- 
tracts. In  order,  however,  that  the  principal  may 
be  bound  and  not  the  agent,  it  is  important  in  the 
execution  of  a  lease  that  the  fact  of  the  agency  be 
disclosed.  However,  if  an  agent  exceeds  his  author- 
ity, the  general  rule  is  that  the  agent  himself  will  be 
boimd  and  not  his  principal. 

In  ease  the  lease  is  in  writing,  it  is  held  to  be 
necessary,  under  some  of  the  statutes,  that  the  agent's 
authority  to  execute  the  lease  should  also  be  in  writ- 
ing. "Where  an  agent  executes  a  lease  he  should  sign 
it  with  the  name  of  his  principal,  adding  his  own  name 
to  the  signature,  as  for  example,  "Richard  Roe,  by 
John  Doe,  his  agent."  Leases  of  household  premises 
are  very  frequently  made  by  real-estate  agents,  they 
being  authorized,  by  the  owners  of  the  premises  or  by 
those  who  may  be  seeking  locations,  to  execute  the 
contract.  In  all  such  cases  the  binding  force  of  the 
lease  depends  upon  the  authority  of  the  real-estate 

20  Chandler  v.  Eider,  102  Mass.  268. 
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agent  to  execute  the  same,  and  upon  the  further  fact 
of  his  obedience  to  the  instructions  given  him. 

Corporations.  A  corporation  at  common  law  may 
purchase  and  hold  lands  and  as  a  necessary  right  of 
such  ownership  may  convey  or  lease  the  same.  A 
lease  made  by  a  corporation  is  generally  signed  by 
its  president  and  witnessed  by  its  secretary,  although 
the  requirements  in  these  particulars  are  governed 
by  the  statutes  of  the  various  states,  which  should  be 
consulted  in  any  particular  case.  Where  a  parol 
lease  if  made  by  an  individual  would  be  valid,  a  simi- 
lar lease  made  by  a  corporation  under  similar  circum- 
stances wiU  likewise  be  valid.,^! 

6.  Distinguished  from  other  relations. — ^In  the 
preceding  chapter  attention  was  called  to  the  fact 
that  the  relationship  of  landlord  and  tenant  is  not 
necessarily  created  when  land  is  let  on  shares  or 
in  the  letting  of  lodgings.  Since  the  law  governing 
the  relation  of  landlord  and  tenant  is  not  the  same  as 
that  which  applies  to  other  relations  that  may  some- 
times be  mistaken  for  it,  it  is  important  that  the 
essential  differences  between  this  relationship  and 
certain  others  be  pointed  out. 

Master  and  servant.  The  mere  fact  that  one  occu- 
pies the  premises  of  another  does  not,  as  has  been 
already  shown,  create  in  itself  the  relationship  of 
landlord  and  tenant.  Thus,  not  only  household  serv- 
ants but  servants  in  other  capacities  may,  for  the 
purpose  of  performing  their  work,  occupy  lands  or 
houses  of  their  employers.  The  same  may  also  be 
true  in  contracts  for  services  which  do  not  involve 

21  Jackson  v.  Campbell,  5  Wend.  572  (N.  T.)i 
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the  relation  of  master  and  servant.  For  example, 
where  a  school-teacher  was  given  possession  by  the 
school  district  of  certain  rooms  in  a  school  building, 
such  rooms  not  being  employed  for  school  purposes, 
but  used  by  the  teacher  for  convenience  in  carrying 
on  his  work,  there  being  no  contract  of  letting  and 
no  rent  paid,  the  relationship  of  landlord  and  tenant 
did  not  exist.  Likewise,  where  a  man  employed  by 
the  month  occupies  a  tenement  of  his  employer, 
receiving  the  use  of  the  same  as  part  compensation 
for  his  services,  the  relationship  between  the  parties 
is  that  of  master  and  servant  and  not  that  of  land- 
lord and  tenant.^^  On  the  other  hand,  an  agreement 
between  a  railroad  company  and  an  individual  that 
the  latter  shall  occupy  a  section-house  of  the  company 
and  shall  board  the  section  hands  and  other  em-, 
ployees  of  the  company  there  at  an  agreed-upen  rate, 
the  company  agreeing  to  aid  in  collecting  the  board  of 
the  workmen  by  retaining  the  amount  from  their 
wages,  does  not  create  the  relation  of  master  and 
servant  between  the  company  and  the  individual, 
but  does  create  the  relationship  of  landlord  and 
tenant. 

Partners.  The  question  sometimes  arises  whether 
the  relationship  be^tween  two  or  more  persons  is  that 
of  landlord  and  tenant  or  that  of  partnership.  In 
this,  as  in  all  other  relations  that  are  of  a  kindred 
nature  to  that  of  landlord  and  tenant,  the  question 
to  be  decided  in  each  and  every  case  is.  What  was 
the  intention  of  the  parties,  as  determined  by  all 

22  Davis  T.  Williams,  130  Ala.  530,  30  So.  488,  Leading  Illusteative 
Cases. 
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of  the  facts  in  each  instance?  For  example,  two 
men  were  the  joint  owners  of  a  certain  hotel.  They 
drew  up  a  contract  which  recited  the  fact  of  their 
ownership  of  the  property  "in  partnership"  and 
agreed  that  one  of  the  parties  should  assume  charge 
of  the  property  and  conduct  it  as  a  hotel  for  a  certain 
term  of  years.  It  was  also  agreed  that  the  party 
who  was  to  conduct  the  hotel  should  pay,  at  the  end 
of  each  year,  to  "the  firm"  a  certain  amount.  This . 
was  held,  upon  the  facts  of  the  ease,  not  to  be  a 
partnership  which  could  be  terminated  by  either 
party,  but  a  renting  by  one  party  to  the  other.^'  In 
the  renting  of  land  on  shares,  as  we  have  previously 
noted,  the  relationship  between  the  parties  may  be 
that  of  partners  instead  of  landlord  and  tenant. 

Further  illustrations.  In  addition  to  the  relations 
of  master  and  servant,  and  partners,  already  consid- 
ered, questions  may  also  arise  whether  the  relation 
between  two  or  more  parties,  instead  of  being  that 
of  landlord  and  tenant,  is  that  of  principal  and  agent, 
or  of  vendor  and  purchaser,  or  of  trustee  and  bene- 
ficiary, or  of  mortgagor  and  mortgagee.  In  the  case 
of  principal  and  agent,  one  may  be  in  the  possession 
of  premises  merely  as  the  agent  of  the  owner  and 
not  in  any  respect  as  his  tenant,  just  as  in  the  case 
of  master  and  servant.  Also  one  may  be  in  posses- 
sion of  property  as  the  purchaser  thereof,  or  under 
an  agreement  to  purchase,  without  being  brought 
within  the  relationship  of  landlord  and  tenant. 
Whether  an  instrument  in  writing  is  a  lease  or 
whether  it  is  a  contract  to  sell,  is  a  question  of  law 

asBaughman  v.  Portman,  14  S.  W.  342  (Ky.,  1890). 
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for  the  courts  to  decide,  and  in  connection  with  such 
cases  the  question  of  whether  the  payment  of  money 
by  the  person  in  possession  to  the  owner  of  the  prop- 
erty was  in  the  nature  of  an  instalhnent  payment 
on  the  price,  or  of  rent  for  the  use  and  occupation 
of  the  property,  becomes  an  important  one.  Like- 
wise, land  or  other  property  may  be  occupied  by  one 
as  a  trustee  for  another,  no  relation  of  landlord  and 
tenant  existing  between  them.  A  mortgagee  may 
also  be  in  possession  of  the  property  of  his  mort- 
gagor. This  is  his  right  at  common  law,  and  it  fre- 
quently arises  in  modern  times  by  virtue  of  agree- 
ments between  the  parties.  In  such  a  case,  however, 
the  mortgagee  is  not  the  tenant  of  his  mortgagor  and 
accordingly  is  not  liable  for  the  rent  of  the  premises. 

7.  The  landlord's  reversion. — In  our  system  of 
law  there  can  be  no  such  thing  as  a  perpetual  lease, 
since  the  lease  transfers  an  interest  to  the  lessee  in 
the  property  less  than  the  interest  which  the  lessor 
has.  Consequently,  the  lessor  always  has  remaining 
in  him  some  interest  over  and  above  what' the  lessee 
has.  This  is  known  as  the  lessor's,  or  landlord's, 
reversion.  This  also  distinguishes  a  conveyance  from 
a  lease.  In  a  conveyance  one's  entire  interest  is 
assigned ;  in  a  lease  something  less  than  the  interest 
that  the  lessor  himself  possesses.^* 

8.  Attornment  of  tenant. — Under  the  English 
feudal  system  the  lord  of  the  land  could  not  dispose 
of  his  rights  in  the  land,  known  as  his  seigniory, 
without  the  consent  of  his  vassal  or  tenant.  When 
this  consent  was  obtained  it  was  known  as  attorn- 

21  McMurphy  v.  Minot,  4  N.  H.  251. 
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ment,  and  was  merely  the  tenant's  consent  to  a  new 
landlord,  or,  what  is  the  same  thing,  his  agree-' 
ment  to  become  the  tenant  of  the  new  landlord.''® 
Likewise,  when,  upon  the  death  of  a  landlord,  the 
tenant  paid  rent  to  the  heir,  he  was  said  to  attorn 
to  the  new  landlord.  The  English  common  law  of 
attornment  has  never  been,  however,  a  part  of  the 
common  law  of  this  country;  and  a  lessor  may  dis- 
pose of  his  estate  in  the  land  or  of  his  reversion,  so 
that  his  grantee  will  have  the  same  rights  as  himself 
in  respect  to  the  land.  It  is  not  essential  that  the 
tenant  should  consent  to  such  conveyances.  In  some 
states,  however,  it  has  been  held  that  attornment  is 
still  necessary  in  order  to.  enable  the  grantee  of  the 
landlord's  reversion  to  sue  for  rents  in  his  own 
name.^® 

25  Lindley  v.  Dakin,  13  Tnd.  388. 

28Marney  v.  Byrd,  11  Hump.  95  (Tenn.) ;  Fisher  v.  Deering,  60  HI.  114. 
(Bule  in  Blinois  now  changed  by  statute,  however.)  See  Howland  v.  White, 
48  ni.  App.  236. 
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LEASES. 

9.  Definition  of  a  lease. — The  relation  of  landlord 
and  tenant  is  created  by  a  contract  called  a  lease. 
Tlie  parties  are  known  as  lessor  and  lessee,  A  lease 
is  a  species  of  contract  for  the  possession  and  prpfits 
of  lands  and  tenements  either  for  life,  or  for  a  certain 
period  of  time,  or  during  the  pleasure  of  the  parties, 
always,  however,  for  a  less  term  than  the  party  con- 
veying has  in  the  premises.  It  is  otherwise  defined 
as  "a  contract  by  which  one  person  divests  himself 
of,  and  another  takes  the  possession  of,  lands  or  chat- 
tels for  a  term,  whether  long  or  short" ;  or  as  '*a  con- 
tract for  the  possession  and  profits  of  lands  and  tene- 
ments on  one  side,  and  a  recompense  of  rent  or  other 
income  on  the  other. "^'^  The  word  "lease"  means  to 
let;  to  farm  out,  to  rent;  although  the  word  "leased" 
is  not  quite  the  same  as  "rented,"  since  the  word 
"rented"  may  properly  apply  to  the  act  of  either  the 
lessor  or  lessee,  while  the  word  "leased"  is  more  ap- 
propriately «sed  to  describe  the  act  of  the  lessor  only. 

10.  Distinguished  from  an  agreement  for  a  lease. 
— ^A  lease  is  to  be  distinguished  from  a  mere  agree- 
ment for  a  lease,  since  there  is  a  marked  differ- 
ence in  the  rights  of  the  parties,  accordingly  as 
it  may  be  one  or  the  other.  Under  a  lease,-  the 
lessee  acquires  a  distinct  interest  in  the  land,  while 

27  Sawyer  v.  Hanson,  24  Me.  542,  545. 
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under  an  agreement  for  a  lease  he  has  merely  an 
executory  right  to  have  the  owner  execute  a  lease 
in  accordance  with  the  terms  of  the  agreement. 
Should  the  owner  refuse  or  fail  to  do  this,  or  should 
the  other  party  refuse  to  comply  with  his  part  of 
the  agreement,  the  party  injured  has  an  action  for 
damages,  based  upon  the  breach  of  the  contract.. 
Whether  a  contract  is  in  fact  a  lease  or  an  agree- 
ment for  a  lease,  is,  at  times,  not  perfectly  clear. 
The  question  is  always  one  of  the  intention  of  the 
parties,^®  but  since  this  intention  must  be  gathered 
from  the  language  used  in  the  contract,  the  distinc- 
tion is  sometimes  difficult  to  make,  owing  to  the  lack 
of  clearness  in  the  language  employed.  The  general 
rule,  however,  is  that  where  the  contract  contains  all 
the  elements  of  a  lease,  namely,  a  specified  property, 
a  specified  term,  a  definite  rent,  and  an  agreement  as 
to  the  time  and  manner  of  payment,  the  contract  will 
operate  as  a  lease.  Moreover,  as  a  rule,  such  words 
as  "lets,"  "hereby  lets,"  and  even  "agrees  to  let," 
or  "agrees  to  lease,"  will  be  taken  to  mean  an  inten- 
tion to  create  a  present  lease. 

11.  Bistinguished  from  a  license. — ^A  lease  also 
differs  from  a  license.  Under  a  lease,  the  tenant  has' 
the  right  to  the  exclusive  possession  of  tjie  property. 
One,  however,  who  has  merely  a  license  has  only  a 
right  to  use  the  property  in  a  certain  way,  and  on 
certain  conditions,  the  property  itself  remaining  in 
the  possession  and  control  of  the  owner.  Thus,  an 
agreement  to  let  a  concert  hall  for  four  days,  for 
the  purpose  of  giving  concerts,  the  owner  not  yielding 

28  Arnold  v.  E.  Rothschild's  Sons  Co.,  164  N.  T.  562,  58  N.  E.  1085. 
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up  the  exclusive  possession  of  the  premises,  is  a 
license,  and  not  a  lease.  The  same  has  also  been  held 
with  regard  to  the  letting  of  a  bookstall  on  a  railway 
platform. 

12.  Distinguished  from  a  conveyance. — ^Again,  a 
question  may  arise  whether  a  certain  instrument  is 
a  lease  or  an  absolute  conveyance,  or,  at  least,  a  con- 
tract to  sell  or  convey.  A  conveyance  may,  for  exam- 
ple, be  in  the  form  of  a  lease,  yet  it  will  not  be  con- 
strued as  a  lelase  but  as  an  actual  conveyance  if  from 
the  whole  instrimient  it  appears  that  the  parties 
never  intended  to  create  the  relation  of  landlord 
and  tenant.  While  the  reservation  of  a  rent  gener- 
ally shows  an  intention  to  create  a  lease,  yet  land 
may  be  absolutely  sold  and  the  price  paid  in  the 
form  of  an  annual  rent.  Where,  for  example,  as 
illustrated  in  some  old  and  quaint  forms,  an  instru- 
ment purports  to  give  lands  to  a  lessee,  his  heirs  and 
assigns,  "as  long  as  wood  grows  and  water  runs," 
reserving  as  rent  "one  barley  corn  each  year,"  the 
instrimient  conveys,  for  all  practical  purposes,  the 
entire  estate. 

13.  Distinguished  from  contract  to  sell. — ^A  con- 
tract between  the  owner  of  the  land  and  some  other 
person  for  the  sale  of  the  premises  biuds  the  owner 
to  convey  to  the  purchaser  all  the  interest  the  owner 
possesses ;  consequently  a  contract  to  sell  the  land  is 
different  from  a  lease.  Whether  an  agreement,  how- 
ever, is  a  lease  or  a  contract  to  sell,  cannot  always 
be  determined  by  the  mere  words  used,  and  hence 
arises  the  rule  that  the  intention  of  the  parties,  as 
gathered  from  the  entire  instrument,  is  the  true  test 
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of  the  nature  of  the  transaction.  A  written  contract 
may,  however,  contain  both  a  lease  and  an  agreement 
to  sell,  or  a  lease  with  an  option  to  buy  the  property. 
Likewise,  a  contract  for  the  sale  of  land  may  provide 
that,  if -the  installments  are  not  paid  as  agreed,  the 
transaction  shall  be  regarded  as  a  lease,  and  the 
money  previously  paid,  if  any,  be  applied  as  rent  for 
the  property. 

14.  Requirements  of  a  lease. — ^In  general. — 'No 
particular  or  technical  words  are  necessary  in  order 
to  create  a  lease.  It  is  not  even  essential  that  the 
word  "lease"  should  be  used.  The  important  thing 
is  to  express  the  intention  of  the  parties  to  create 
the  relation  of  landlord  and  tenant.  This  may  be 
done  by  express  words  to  that  effect,  or  by  other  apt 
words  that  show  an  equivalent  intention.  Speaking 
generally,  a  lease  usually  contains  the  date,  the  names 
of  the  parties,  the  consideration,  or  rent  reserved,  the 
description  of  the  premises,  the  reservations  and 
restrictions,  if  any,  and  also  the  covenants  and  con- 
ditions, if  any.  It  should  be  duly  executed,  delivered, 
and  accepted. 

Illegal  leases.  A  lease  will  not^  be  valid  if  made 
for  an  illegal  purpose.  Thus,  a  lease  of  premises  for 
the  purpose  of  carrying  on  the  illegal  sale  of  intoxi- 
cating liquors  wiU  be  void,  as  will  also  a  lease  where 
the  landlord  knows  that  the  place  is  to  be  used  for 
the  purpose  of  gambling,  prostitution,  or  other  ille- 
gal object.  Some  cases  distinguish,  however,  between 
a  landlord's  mere  knowledge  of  the  intended  illegal 
use,  and  his  participation  therein,  holding  that  unless 
he  shares  in  or  furthers  the  unlawf^J.  purpose,  the 
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lease  is  valid,  and  that  he  may  recover  the  rent  for 
the  premises.^* 

In  order  to  render  a  lease  invalid,  it  must  be 
shown  that  the  intention  of  the  illegal  use  was 
mutual  to  both  lessor  and  lessee.  The  guilty  knowl- 
edge of  an  agent  may,  however,  be  imputed  to  the 
principal.  Where  the  lease  is  invalid  by  reason  of 
its  illegality,  the  lessor  cannot  maintain  an  action 
upon  the  contract  to  pay  him  rent,  or  upon  any 
implied  obligation  on  the  part  of  the  tenant  to  pay 
for  the  use  and  occupation  of  the  premises.^  More- 
over, if  a  lease  is  illegal  when  made,  it  remains  invalid 
although  assigned. 

Parol  leases.  A  lease  may  be  made  orally  at  com- 
mon law.  In  other  words,  no  lease  need  be  in 
writing  imless  some 'statute  requires  it,  and  leases 
for  short  terms  may,  as  a  rule,  be  made  verbally, 
since  the  statutes  requiring  leases  to  be  made  in  writ- 
ing apply,  generally,  to  terms  for  more  than  a  year. 
In  the  State  of  Louisiana,  a  lease  may  be  made  either 
orally  or  in  writing.  In  some  states,  however,  no 
exception  is  made  as  to  short-term  oral  leases,  and  all 
term  leases  must  be  in  writing.  Such  is  the  law, 
unless  changed  by  recent  statutes,  in  Maine,  Massa- 
chusetts, Missouri,  New  Hampshire,  New  Mexico,, 
Ohio,  Vermont,  and  Washington.  In  these  States, 
a  verbal  letting  of  premises  creates  merely  a  tenancy 
at  will.^"  In  cases  where  a  verbal  lease  is  valid,  it  may 
be  made  by  any  words  which  show  an  intention  to 

,  29  Frank  v.  McDonald,  86  HI.  App.  336;  Miller  v.  Maguire,  18  B.  I.  770, 
30  Atl.  966. 

30  Matthe-ws  v.  Carlton,  189  Mass.  285,  75  N.  E.  637,  Leading  Illustra- 
tive Cases. 
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give  exclusive  possession  of  the  property  for  the 
term. 

Writing  required,  when.  By  the  English  Statute 
of  Prauds,  which  was  passed  in  1676,  all  leases  of 
lands,  tenements,  or  hereditaments  were  required  to 
be  in  writing  and  signed  by  the  parties  making  the 
same,  or  by  their  duly  authorized  agents.  The  Stat- 
ute further  provided  that,  unless  in  writing,  leases 
should  have  the  force  and  effect  of  tenancies  at  will 
only.  The  Statute,  however,  excepted  from  its  re- 
quirements leases  for  three  years  or  less.  This  Stat- 
ute has  been  copied  more  or  less  literally  in  our 
American  states,  the  short-term  periods  excepted 
from  the  provisions  of  the  Statute  varying  from 
terms  exceeding  one  year  in  duration  up  to  seven 
years,  according  to  the  jurisdiction.^^  In  some  states, 
however,  as  stated  in  the  preceding  paragraph,  the 
short-term  exception  is  omitted  altogether. 

Some  of  the  states  follow  the  English  Statute  in 
providing  that  where  the  lease  should  be  in  writing, 
if  it  is  not  in  fact  reduced  to  writing,  it  wiQ  have  the 
force  and  effect  of  a  tenancy  at  will  only.  In  order  to 
determine  the  requirements  in  any  particular  state 
the  Statute  of  such  state  must  be,  of  course,  con- 
sulted. The  short-term  period  is  generally  com- 
puted from  the  day  of  the  making  of  the  lease.  Con- 
sequently, even  if  the  tenancy  does  not  begin  at  once, 
it  must  expire  within  the  period  specified  by  the  Stat- 
ute.   This  question  is  governed,  however,  in  some 


SI  One  year  in  most  states ;  two  years  in  Florida ;  three  years  in  Indiana, 
New  Jersey,  and  Pennsylvania;  five  years  in  Virginia;  seven  years  in 
Maryland. 
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states  by  the  language  of  the  Statute  itself.  Thus,  the 
Statute  may  read  that  parol  (taken  in  the  sense  of 
oral)  leases  for  a  period  of  more  than  one  year  from 
the  making  thereof  shall  be  void.  Where,  however, 
the  Statute  provides  that  a  parol  lease  for  a  period  of 
more  than  one  year  from  the  time  of  entry  shall  be 
void,  a  verbal  lease  for  a  year  only,  such  lease  to 
begin  at  some  future  time,  would  be  good.  While  it 
is  customary  to  date  a  lease,  yet  a  written  lease  will 
not  be  invalid  because  it  contains  no  date.  If  a  lease 
contains  no  date,  it  will  be  presumed  to  take  effect 
upon  its  delivery.  In  case  of  a  verbal  lease,  in  absence 
of  other  evidence  as  to  the  beginning  of  the. term,  the 
tenancy  will  begin  when  the  tenant  comes  into  pos- 
session. 

Description  of  the  parties  and  property.  The 
capacity  of  parties  to  execute  leases  has  already 
been  considered.  The  lease  should  contain  the  names 
of  the  parties,  and  the  omission  of  the  lessee's  name 
from  the  lease  will  render  the  instrument  void.  A 
person,  however,  who  signs  a  lease  will  be  bound, 
although  he  may  have  been  misnamed  in  the  body 
of  the  instrument.  Moreover,  it  has  been  held  that 
where  a  lease  is  executed  by  several  parties  as 
lessees,  the  omission  from  the  granting  clause  of  the 
lease  of  one  of  such  lessees  is  immaterial. 

The  property  leased  should  be  sufficiently  described 
so  that  it  may  be  identified.^^  All  the  particulars  of 
the  property  need  not,  however,  be  set  forth.  The 
lease  of  a  building  will  include  the  land  on  which  it 
stands,  and  where  agricultural  land  is  leased  under 

32  Dixon  V.  Finnegan,  182  Mo.  Ill,  81  S.  W.  449. 
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the  general  description  of  "a  farm,"  it  will  include 
all  the  houses  and  lands  pertaining  to  such  farm. 
While  parol  evidence  is  not  admissible  to  alter  or  to 
contradict  the  written  description  of  the  premises, 
yet  it  may  be  admitted  for  the  purpose  of  making 
clear  what  premises  were  intended.  But  an  entire 
omission  in  the  description  of  the  premises  cannot  be 
s  \  supplied  by  verbal  testimony.  A  description  of  a 
house  by  its  street  number  may,  however,  be  suffi- 
cient. In  general,  the  lease  of  sufficiently  described 
premises  will  carry  with  it  all  the  rights  to  the  use 
and  enjoyment  of  such  property  that  are  naturally 
and  necessarily  incident  to  it,  including  easements 
and  fixtures.  Only  so  much  will  pass,  however,  as  will 
meet  the  requirements  of  the  particular  lease,  and, 
although,  as  stated  above,  the  lease  of  a  building 
includes  the  land  on  which  it  stands,  yet  a  lease  of 
certain  rooms  in  a  building  will  not  be  construed  as 
a  lease  of  the  land,  but  only  as  a  lease  of  such  apart- 
ments alone.^* 

The  consideration.  As  a  rule,  a  lease  should  con- 
tain some  consideration.  This  may  be  what  is  usually 
called  the  rent,  meaning  by  that  periodic  payments 
for  the  use  of  the  premises,  or  it  may  be  a  Ivunp  sum, 
or  services  to  be  rendered  by  the  lessee,  or,  again, 
some  specified  part  of  the  crops,  income,  or  profits 
of  the  premises.  The  natural  love  and  affection  which 
one  party  has  for  another  may  also  be  a  good  consid- 
eration. As  we  have  seen,  however,  a  reservation  of 
rent  by  the  landlord  is  not  necessary  in  order  to  create 
the  relation  of  landlord  and  tenant,  and  a  lease  will 

33  Leiferman  v.  Osten,  167  111.  93,  47  N.  E.  203. 
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not  be  invalid  because  it  contains  no  reservation  of 
rent.  If  a  lease  is  made  by  an  instrument  under 
seal,  it  cannot  be  defeated  on  the  ground  of  lack  of 
consideration,  since  the  seal  is  said  to  import  a 
consideration.** 

Duration  of  the  term.  As  we  have  seen  from  a 
preceding  chapter,  tenancies  may  be  of  different 
kinds,  meaning  by  that  the  nature  or  length  of  the 
term  that  the  tenant  is  to  hold.  We  also  saw  that 
these  tenancies  might  be  for  life,  for  a  term  of  years, 
from  year  to  year,  or  at  will.  Accordingly,  it  is 
important  that  a  lease  should  designate  or  specify 
the  duration  of  the  term.  This  should  be  expressed 
in  certain  and  definite  language,  so  that  the  com- 
mencement of  the  term  and  its  termination  may 
be  clearly  understood.  Unless  it  is  thus  clearly 
expressed,  the  tenancy  will  be  construed  as  one  at 
will.  In  one  case,  where  a  lease  was  made  of  a  cer- 
tain building  for  so  long  as  it  should  be  used  for  a 
certain  business,  it  was  held  that  this  dfd  not  create  a 
lease  for  a  term  of  years,  since  it  was  not  sufficiently 
definite.*®  A  lease,  however,  may  be  made  for  a  term 
to  begin  at  some  future  time,  even  though  such  future 
time  cannot  be  definitely  fixed  at  the  date  of  the 
making  of  the  lease,  provided  it  can  be  ascertained 
in  the  future.  This  is  made  possible  under  the  famil- 
iar maxim  of  the  law  that  "a.  thing  is  definite  if  it 
can  be  made  definite."  For  example,  a  lease  for  a 
term  of  years  to  begin  when  a  certain  house  is  com- 
pleted and  ready  for  occupancy,  is  a  valid  lease, 

34  Drew  V.  Buck,  12  Hun  267  (N.  Y.). 

35  Melhop  V.  Meinhart,  70  Iowa  685,  28  N.  W.  545. 
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since,  although  to  begin  in  the  future  at  a  time  now 
uncertain,  it  can  be  rendered  certain  when  the  event 
takes  place.^® 

Other  formal  parts.  In  addition  to  the  parts  of  a 
formal  lease  already  considered,  a  lease  sometimes 
contains  other  matters,  such  as  reservations,  excep- 
tions, and  conditions.  It  also  usually  contains  the 
covenants  entered  into  by  either  the  lessor  or  the 
lessee.  By  a  reservation  in  a  lease,  in  contrast  with 
the  term  exception,  is  meant  some  right  which  the 
landlord  creates  for  himself  out  of  the  leased  prem- 
ises, as  for  example,  the  reservation  of  a  right  of 
way  or  other  easements  over  the  leased  premises. 
By  an  exception  is  meant  some  part  or  parts  of  the 
leased  premises  which  do  not  pass  to  the  lessee.  Thus, 
the  landlord  may  except  from  the  lease  of  a  house 
certain  rooms,  or  from  the  lease  of  a  farm  certain 
fields,  or  he  may  except  from  the  lease  the  timber 
growing  on  the  land,  or  the  minerals  in  it. 

By  a  condition  in  a  lease  is  meant  either  some 
restriction  imposed  upon  the  lessee  in  reference  to 
his  use  and  enjoyment  of  the  premises,  or  some  pro- 
vision upon  the  performance  or  non-performance  of 
which  the  commencement  of  the  tenancy  depends  or 
its  continuance  after  it  has  commenced.  Covenants 
are  either  expressed  or  implied.  When  inserted  in 
the  lease,  they  are  called  express  covenants,  and  are 
used  for  the  purpose  of  defining  the  rights  and  lia- 
bilities of  the  parties  to  the  lease.  All  of  these  mat- 
ters are  considered  in  subsequent  chapters,  to  which 
the  reader  is  referred. 

36  Hammond  v.  Barton,  93  Wis.  183,  67  N.  W.  412. 
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Execution  and  delivery.  A  valid  lease  must  be 
duly  executed.  By  this  is  meant  that  it  must  be  prop- 
erly signed  'and  delivered  to  the  lessee.  In  some 
jurisdictions,  a  seal  may  also  be  required.  The  stat- 
utes of  the  state  in  which  the  lease  is  to  operate  must 
be  consulted  in  each  case,  since  if  the  statutes  require 
certain  formalities  in  the  execution  of  a  lease,  they 
must  be  observed  in  order  to  make  it  valid.  Gener- 
ally, the  lease  should  be  signed  by  both  parties,  and 
this  may  be  necessary,  in  some  states,  in  order  to 
give  it  validity.  On  the  other  hand,  in  other  states, 
a  lease  may  be  executed  in  duplicate,  one  being  signed 
by  the  lessor  and  the  other  by  the  lessee.  Some  cases, 
however,  hold  that  though  a  lease,  is  signed  by  the 
lessor  only,  yet  if  the  tenant  enters  into  the  posses- 
sion of  the  property  under  such  a  lease,  he  will  be 
bound.  It  should,  however,  in  every  case  be  signed 
by  the  lessor,  because  until  signed  by  him  no  tenancy 
is  created  and  no  obligation  is  imposed.*'^  A  lease 
may,  of  course,  be  signed  by  an  agent  for  either  of 
the  parties,  if  such  an  agent  is  authorized  to  sign 
by  the  party  whom  he  represents.  As  a  general 
rule,  a  seal  is  not  required.  This  may  be  otherwise, 
however,  in  some  jurisdictions  by  force  of  statute. 
Thus,  in  England,  the  Real  Property  Act  of  1845 
provides  that  a  lease  required  by  law  to  be  in  writing 
shaU  be  void  at  law  unless  made  by  deed.  Conse- 
quently, in  that  country,  a  lease  for  more  than  three 
years  from  its  date  must  be  under  seal.  Whether  or 
not  a  seal  is  required,  may  depend,  then,  upon  the 
nature  of  the  written  instrument  required.    For  ex- 

S7  Laughran  v.  Smith,  75  N.  Y.  205. 
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ample,  a  written  lease  as  required  by  the  Statute  of 
Frauds  is  not  the  same  thing  as  a  "deed."  XJfider 
the  Statute  of  Frauds  a  written  le^se  requires  no 
seal,  but  if  a  statute  requires  a  lease  to  be  made  by 
a  "deed,"  a  seal  may  be  necessary,  since  at  common 
law  a  deed  is  an  instrument  under  seal.  In  many 
of  our  states,  however,  a  deed  may  be  valid  without  a 
seal,  although  this  is  not  true  in  aU  of  them.  For 
example,  in  Delaware  it  is  provided  by  statute  that 
no  lease  of  lands  for  a  longer  term  than  one  year  is 
valid,  except  it  be  by  deed,  and  under  this  statute 
it  has  been  held  that  where  a  lekse  without  a  seal 
was  given  for  a  term  of  five  years,  it  was  not  valid 
except  as  a  lease  from  year  to  year.^* 

A  lease  must  be  delivered  and  must  be  accepted, 
the  general  rule  being  that  it  takes  effect  only  upon 
its  delivery.  It  is  not  necessary  for  the  purpose  of 
delivery  that  it  should  be  actually  handed  over  to 
the  lessee,  since  the  intention  of  the  parties  governs 
in  such  cases,  and  where  the  lessor  has  put  it  out 
of  his  power  to  recall  or  to  revoke  the  lease,  a  deliv- 
ery wiU  be  presumed.  Likewise,  the  acceptance  need 
not  be  a  formal  one,  but  may  be  implied  by  the 
conduct  of  the  lessee. 

Reoording.  The  recording  of  written  instruments 
conveying  interests  in  lands  is  wholly  a  matter  of 
statute.  As  a  general  rule,  no  record  of  a  lease  is 
necessary  to  give  it  validity  between  the  parties.  In 
order,  however,  that  the  lessee  may  protect  his  inter- 
est from  third  parties  who  may  either  purchase  the 
land  or  take  a  mortgage  thereon,  such  third  parties 

3R  Stewart  V.  Apel,  5  Houst.  189  (Del.),  4  Houst.  314. 
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acting  in  good  faith  and  without  any  notice  of  the 
existing  lease,  it  is  important  that  it  should  be  placed  '^ 
upon  record.  Generally,  a  lease  need  not  be  acknowl- 
edged by  the  parties  in  order  to  make  it  effective,  but 
under  the  statutes  regulating  the  recording  of  instru- 
ments, it  may  have  to  be  acknowledged  in  order  to 
admit  it  to  record. 

Forms  of  leases.-  For  the  purpose  of  seeing  more 
clearly  the  contents  of  a  lease  and  the  orderly  arrange- 
ment of  its  formal  parts,  the  reader  should  consult 
the  forms  of  leases  ustially  given  in  collections  of 
forms  of  legal  documents.  It  should  be  kept  in  mind, 
however,  that  these  forms  are  presented  only  for  the 
purpose  of  illustration,  since  in  any  particular  case 
the  contents  of  a  lease,  especially  so  far  as  concerns 
reservations,  exceptions,  conditions,  and  covenants, 
will  depend  upon  the  circumstances.  A  written  lease 
may  even  consist  of  letters  between  the  parties.*® 

39  Baer  v.  Hinock,  128  Mich.  676,  87  N.  W.  1045,  Leading  Illustrative 
Cases. 
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CHAPTER  IV. 
CONDITIONS,  RESERVATIONS  AND  EXCEPTIONS. 

15.  In  general. — ^As  stated  in  the  preceding  chap- 
ter, leases  sometimes  contain  conditions,  reservations, 
exceptions,  and  covenants.  It  is  proposed  here  to 
take  up  the  consideration  of  the  first  three  of  these 
terms,  leaving  covenants. for  a  subsequent  chapter. 

16,  Definitions, — As  already  stated,  a  condition  is 
a  provision  upon  the  performance  or  non-perform- 
ance of  which  the  commencement  of  the  tenancy 
depends  or  its  continuance  after  it  has  commenced. 
It  is  otherwise  defined  as  a  qualification  annexed  to 
an  estate  by  the  grantor  whereby  the  estate  may  be 
created,  enlarged,  or  defeated  upon  a  certain  event.*" 
Land  may  be  leased  subject  to  a  condition  to  the  same 
extent  as  a  grant  of  any  other  estate  may  be  made, 
and  upon  the  breach  of  the  condition  the  lessor  may 
terminate  the  lease  and  reenter  into  possession  of 
the  land.  This  is  the  important  difference  between 
a  covenant  and  a  condition,  A  covenant  is  a  contr-act 
or  an  agreement  in  a  lease  whereby  either  party 
stipulates  for  the  truth  of  certain  facts  or  binds  him- 
self to  perform  or  to  do  something  for  the  other. 
Upon  the  breach  of  a  covenant,  however,  the  injured 
party  has  merely  his  action  for  damages.  In  case, 
however,  of  bre&ch  of  a  condition  subsequent,  the 
landlord,  as  has  been  said,  may  forthwith  terminate 

*o  Taylor,  American  Law  of  Landlord  and  Tenant,  §  271. 
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the  lease  and  regain  possession  of  the  land.  Whether 
a  clause  in  a  lease  amounts  to  a  condition  or  only 
to  a  covenant  will  depend  upon  the  intention  of  the 
parties  as  expressed  in  the  lease  and  as  gathered  from 
the  entire  instrument.*^ 

A  reservation  in  a  lease,,  as  customarily  understood, 
arises  when  the  lessor  reserves  some  new  right  to 
himself  out  of  the  property  leased.  A  reservation 
is  never  a  part  of  the  estate  itself,  but  is  something 
issuing  out  of  it,  as  for  example,  a  right  of  way  over 
land  reserved  by  the  grantor,  or  a  right  to  drain 
water  over  the  land,  or  any  other  right  which  he  may 
create  for  himself  at  the  time  of  the  making  of  the 
lease. 

An  exception,  on  the  other  hand,  as  already  pointed 
out  in  the  preceding  chapter,  is  something  excepted 
by  the  lessor  out  of  that  which  he  grants ;  something 
he  withdraws  from  the  operation  of  the  lease  which 
would  otherwise  have  passed  to  the  lessee  under  the 
general  terms  of  the  lease. 

17.  Kinds  of  conditions. — Conditions  are  said  to 
be  either  precedent  or  subsequent.  By  a  condition 
precedent  is  meant  some  condition  that  must  happen 
or  be  performed  before  the  lease  can  take  efEect.^  By 
a  condition  subsequent  is  meant  a  condition  upon  the 
failure  or  non-performance  of  which  the  term  already 
entered  upon  may  be  defeated.  Whether  a  stipula- 
tion is  a  condition  precedent  or  subsequent  depends 
upon  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument.*^   Where  a  lessor,  for  example, 

*i  Howland  v.  Leach,  11  Pick.  151  (Mass.) . 

42  Frank  v.  Stratford-Handeock,  13  Wyo.  37,  77  Pac.  134,  Leading  Illus- 
trative Cases. 
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agrees  to  make  certain  improvements  on  the  premises 
to  be  leased  by  him  before  the  tenant  is  to  take  pos- 
session, such  an  agreement  is  a  condition  precedent 
to  the  commencement  of  the  lease,  and  the  tenant  is 
not  obliged  to  take  the  premises  untU  the  condition 
has  been  performed.  Again,  an  agreement  that  a 
lease  shall  not  take  effect  if  the  lessor  should  sell 
the  property  before  the  actual  beginning  of  the  term, 
would  be  another  illustration  of  a  condition  prece- 
dent. On  the  other  hand,  a  stipulation  that  intoxi- 
cating liquors  shall  not  be  sold  upon  the  premises 
and  that  if  they  are  sold  the  lease  shall  terminate 
forthwith,  would  be  an  example  of  a  condition  subse- 
quent. Conditions,  either  precedent  or  •  subsequent, 
may  be  waived  by  the  party  in  whose  favor  they  are 
made.  But  when  a  condition  precedent  is  not  waived 
and  yet  is  not  complied  with,  no  estate  is  created  and 
no  relation  of  landlord  and  tenant  is  entered  into. 
When  a  condition  subsequent  is  broken,  the  landlord 
has  his  right  to  reenter  upon  the  premises,  and  to 
put  the  tenant  out  of  possession. 

18.  How  to  create. — 'No  particular  words  are 
required  in  order  to  create  a  condition.  Such  words, 
however,  as  "on  condition  that,"  "provided  that," 
"if  it  shall  happen,"  etc.,  are  customarily  used,  but 
they  are  not  essential  if  it  can  be  gathered  from  the 
whole  instrument  that  a  condition  is  intended.  When 
a  condition  subsequent  is  created,  a  reentry  clause, 
as  it  is  called,  is  generally  added,  which  gives  the 
lessor  the  right  to  reenter  and  take  possession  of  the 
premises  upon  the  failure  of  the  lessee  to  comply 
with  the  condition.    Such  a  reentry  clause  is  not  nec- 
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essary,  however,  in  order  to  create  a  condition  sub- 
sequent, if,  as  said  before,  the  intention  to  create 
such  a  condition  is  apparent.  Instead  of  a  formal 
reentry  clause,  a  lease  may  contain  in  connection  with 
a  condition  subsequent  a  provision  that  the  lease  shall 
terminate  in  case  the  lessee  fails  to  comply  with  the 
condition.**  Mere  words  of  restriction  do  not,  how- 
ever, create  a  condition,  as  where  a  lease  contains  a 
provision  that  the  lessee  may  cut  down  certain  trees 
for  firewood,  but  that  he  shall  not  cut  trees  in  a  cer- 
tain specified  place.  It  has  also  been  held  that  a 
stipulation  in  a  lease  to  the  effect  that  the  tenant  shall 
not  make  any  alterations  in  the  buildings  leased,  with- 
out the  consent  of  the  owner,  does  not  amount  to  a 
condition  for  the  breach  of  which  the  tenancy  may  be 
terminated.**  Conditions  can  be  created  only  at  the 
iime  that  the  lease  is  made,  but  they  may  be  written 
in  a  separate  instrument,  provided  both  instnmaents 
are  delivered  at  the  same  time.  '  It  is  not  necessary 
that  a  condition  should  be  inserted  in  the  body  of 
the  lease,  since  if  written  even  on  the  back  of  the 
lease  at  the  time  the  lease  is  made,  it  wiU  hold." 

19.  Valid  conditions. — ^The  owner  of  property, 
since  he  is  not  obliged  to  lease  his  property  at  all  and 
since  a  lease,  if  made,  is  his  voluntary  act,  may~attach 
any  condition  he  pleases  to  a  lease,  subject  to  the  sole 
restriction  that  the  condition  must  be  a  possible  and 
a  legal  one.  If  a  condition  is  impossible  or  illegal, 
or  contrary  to  public  policy,  it  will  be  void,  but  all 


«3  Jackson  v.  Harrison,  17  Johns.  66  (N.  Y.). 

^■^  As  a  rule,  a  stipulation  wiU  be  considered  as  a  covenant  instead  of  as  a 
■condition,  if  there  be  no  reentry  clause.    See  §  20. 
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other  conditions  are  valid  and  may  be  enforced.  In 
case,  however,  of  a  condition  precedent,  if  the  stip- 
ulation is  impossible  at  the  time  when  made,  or  be- 
comes impossible,  no  estate  will  vest.  But  conditions 
relating  to  the  particular  uses  of  the  property,  or 
to  payment  of  rent,  or  stipulating  that  the  lessee  will 
not  do  certain  acts  without  the  consent  of- the  lessor, 
are  generally  valid. 

20.  Construed  as  covenants  when. — Generally,  in 
a  lease,  stipulations  are  made  in  the  form  of  cove- 
nants rather  than  of  conditions.  Moreover,  owing 
to  the  harsh  rUle  that  a  breach  of  a  condition  subse- 
quent will  either  terminate  the  tenancy  or  will  give 
the  lessor  a  right  to  terminate  it  at  his  option,  the 
courts  do  not  favor  conditions  and  will  if  possible 
construe  a  clause  as  a  covenant,  for  the  breach  of 
which  merely  a  suit  for  damages  may  be  maintained, 
rather  than  as  a  condition  which  would  work  a  for- 
feiture of  the  estate.*^  Where,  however,  a  right  of 
reentry  for  a  breach  of  an  agreement  not  to  assign 
was  added  to  such  a  clause,  it  was  held  to  be  a  con- 
dition and  not  a  covenant.**  Moreover,  where  the 
lease  of  a  building  contained  the  words  that  it  should 
"be  occupied  as  a  grocery  store,"  this  was  construed 
as  a  condition  and  not  as  a  mere  covenant,  while,  on 
the  other  hand,  a  stipulation  that  the'  lessee  would 
surrender  the  premises  to  the  lessor  whenever  the 
lessor  desired  to  make  certain  improvements  on  the 
same,  no  clause  of  reentry  being  added,  was  con- 
strued as  a  covenant  and  not  as  a  condition.    Like- 


<o  Bergland  v.  Frawley,  72  Wis.  559,  40  N.  W.  372. 
*«  Kew  V.  Trainor,  150  111.  150,  37  N.  E.  223. 
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wise,  it  was  held,  a  covenant  and  not  a  condition  where 
a  lessee  agreed,  to  pay  as  rent  a  certain  portion  of  the 
profits  of  his  business,  adding  that  the  lessee  should 
furnish  the  lessor  monthly  statements,  or  oftener  if 
desired,  of  the  amount  of  the  business  done. 

As  previously  stated,  the  words  "on  condition," 
"provided  that,"  "if  it  .shall  happen,"  etc.,  are  gen- 
erally used  to  create  a  condition,  but  it  should  be 
understood  that  these  words  have  no  magic  force  and 
do  not  in  themselves  necessarily  create  a  condition. 
Consequently,  when  these  words  or  similar  words 
are  used,  a  clause  may  be  construed  as  a  covenant 
rather  than  as  a  condition,  if  from  the  entire  instru- 
ment such  seems  to  be  the  intention  of  the  parties. 
On  the  other  hand,  the  word  "covenant"  will  not 
necessarily  create  a  covenant  where  the  intention  to 
create  a  condition  is  otherwise  clear,  as,  for  example, 
where  a  right  of  reentry  is  added,  to  what  may  be 
called  a  "covenant"  in  the  lease. 

21.  Parties  affected. — The  conditions  in  a  lease 
are  binding  not  only  upon  the  lessee,  but  also  upon  a 
sub-lessee  in  case  of  a  subletting  tif  the  premises. 
Thus,  where  a  lease  contained  a  condition  that  "the 
lessee  will  not  occupy,  or  in  any  manner  suffer  the 
buildings  now  on  the  premises  to  be  occupied  for  any 
unlawful  purpose,"  and  a  sub-tenant  of  a  part  of  the 
premises,  under  the  tenant,  occupied  the  same  for  the 
unlawful  purpose  of  selling  liquor  without  a  license, 
it  was  held  by  the  court  that  the  restriction  upon  the 
manner  of  using  the  premises  ran  with  the  land,  and 
was  binding  upon  the  estate  in  the  hands  of  sub- 
tenants.   Such  use  by  a  sub-tenant  holding  imder  the 
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original  lessee,  for  an  unlawful  purpose,  will  equally 
forfeit  the  estate.  By  creating  sub-tenants,  the  origi- 
nal lessee  puts  them  in  possession  of  the  premises,  and 
being  thus  in  possession  under  him,  their  acts,  if  in 
violation  of  the  conditions  of  the  lease,  may  cause  a 
forfeiture. 

It  may  be  said,  therefore,  in  general,  that  condi- 
tions subsequent,  providing  for  reentry  upon  their 
breach,  when  expressly  declared  in  a  lease,  are  bind- 
ing upon  all  who  take  under  the  original  lessee's  title. 
Moreover,  the  fact  that  the  lessee  is  an  infant,  or  a 
married  woman,  will  not  excuse  the  failure  to  comply 
with  a  condition. 

The  only  persons  who  can  avoid  the  lease  for  a 
breach  of  condition  subsequent  are  the  lessor,  his  heirs, 
or  assigns.  The  lessor  cannot  reserve  this  right  for 
some  third  person,  not  even  by  express  words.  In 
case,  however,  the  lessor's  own  estate  in  the  land  is 
an  estate  for  years,  his  residuary  estate  passes  upon 
his  death  to  his  personal  representatives,  who  act  for 
hiTn  in  case  of  a  breach  of  condition  by  his  lessee. 

The  lessee,  himself,  cannot  violate  a  condition  and, 
thereupon,  take  advantage  of  his  own  wrorigful  act 
by  insisting  that  the  lease  has  terminated  by  a  breach 
of  its  condition.  The  courts  will  not  construe  a  con- 
tract so  as  to  enable  a  lessee  to  put  an  end  to  it  at 
pleasure  by  his  own  improper  conduct. 

22.  Effect  of  breach; — ^A  stipulation  that  a  lease 
shall  terminate  or  be  void  upon  the  lessee's  failure  to 
comply  vsdth  a  condition  is  for  the  benefit  of  the  lessor, 
who  may  waive  the  forfeiture  if  he  desires,  and  the 
lessee  will  stUl  be  bound  by  his  contract."    Such  a 
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provision  leaves  it  optional  with  the^ssor  whether 
he  will  enforce  his  right  or  not.  The  non-compliance 
with  the  condition  does  not  make  the  lease  void,  but 
only  voidable.  Likewise,  where  a  lease  provides  that 
the  landlord  may  reenter  and  take  possession  of  the 
premises  upon  the  breach  of  a  condition,  he  is  left  to 
his  election  with  regard  to  his  right  of  reentry. 

At  common  law,  where  a  landlord  had  a  right  of 
reentry  upon  a  breach  of  an  express  condition  that 
the  rent  should  be  regularly  paid,  it  was  necessary 
that  he  should  make  a  demand  of  the  rent,  when  it 
was  due,  since  it  was  held  that  there  was  no  breach 
for  a  non-payment  until  the  payment  had  been 
demanded.  Moreover,  if  no  place  was  specified  in 
the  lease  where  the  rent  should  be  paid,  the  landlord 
must  make  his  demand  upon  the  land  itself.  A  dis- 
tinction was  also  made,  at  common  law,  between  a 
lease  for  life  and  a  lease  for  a  term  of  years.  In  the 
former  case,  an  actual  reentry  upon  the  land  by  the 
landlord  was  necessary  to  complete  a  forfeiture.  In 
case,  however,  of  a  tenancy  for  years,  no  reentry  was 
necessary.  In  modem  times,  a  mere  notice  to,  quit 
and  a  demand  of  possession  may  be  a  sufficient  reentry, 
and  where  a  suit  for  ejectment  is  brought  against  the 
tenant,  no  formal  reentry  is  required.  Some  addi- 
tional matters  in  connection  with  reentry  by  the  land- 
lord will  be  treated  in  a  subsequent  chapter.  • 

23.  Exceptions  and  reservations. — ^Exceptions 
and  reservations  have  been  already  defined  and  dis- 
tinguished. It  should  be  remembered,  however,  that 
the  use  of  the  word  ''excepting"  or  "reserving,"  or 
the  use  of  the  two  words  together,  namely,  "except- 
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ing  and  res^^ng,"  will  not,  in  itself,  determine 
whether  a  true  exception  or  a  true  reservation  is 
created,  since  despite  the  particular  word  used,  the 
intention  of  the  lessor  wiU  govern.  Thus,  the  words, 
"reserving  unto  the  lessor,"  etc.,  may  mean  thai  the 
lessor  has  kept  back  a  physical  part  of  the  thing  that 
is  the  subject-matter  of  the  lease,  and,  if  so,  the 
word  ** reserving"  will  be  construed  as  creating  an 
exception. 

A  lease  is  void  if  it  contains  an  exception  of  the 
whole  of  what  has  been  previously  leased;  for 
example,  a  lease  of  all  of  the  lessor's  lands  in  a  certain 
place,  except  certain  specified  lands,  which  specified 
lands  are  all,  in  fact,  that  the  lessor  has  in  that  place, 
In  any  case,  an  exception  is  construed  against  the 
lessor,  and  in  favor  of  the  lessee. 

The  reservations  most  frequently  found  in  leases 
are  rights  of  way  over  the  leased  premises,  the  right 
-to  draw  or  to  take  water,  to  have  the  use  of  free  run- 
ning water,  to  construct  drains  and  sewers,  to  hunt, 
to  fish,  and  the  right  to  take  fuel  from  the  land.  A 
reservation  may  operate  in  favor  of  the  lessor,  or 
of  any  other  person  or  persons  he  may  designate. 
When  the  lease,  is  by  parol,  the  reservation  may  be 
by  parol  also. 
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CHAPTEE  V. 

COVENANTS. 

24.  Definitions  and  kinds. — Formerly,  at  common 
law,  a  covenant  was  defined  as  a  promise  under  seal. 
Blackstone  defines  the  term  as  an  agreement  in  a 
deed  whereby  either  party  stipulates  for  the  truth 
of  certain  facts,  or  binds  himself  to  perform  some- 
thing for  the  other;  or  as  '*a  species  of  express  con- 
tract contained  in  a  deed  to  do  a  desired  act  or  omit 
one."*^  Where,  however,  a  deed  requires  no  seal,  it 
is  unnecessary  that  a  covenant  should  be  under  seal, 
and,  for  our  present  purpose,  a  covenant  may  be 
defined  as  an  agreement  or  stipulation  between  land- 
lord and  tenant,  whether  such  agreement,  or  stipula- 
tion, is  under  seal  or  not.  As  we  have  previously 
said,  a-  covenant  is  different  from  a  condition,  and 
whether  a  clause  in  a  lease  is  a  condition  or  a  cov- 
enant will  depend  upon  the  intent  of  the  parties,  as 
gathered  from  the  entire  instrument.  No  particular 
or  technical  words  are  required  to  create  a  covenant, 
since  any  words  that  amount  to  an  agreement  between 
the  parties  are  sufficient.  Covenants  are  said  to  be 
express  or  implied.  An  implied  covenant  is  one  that 
is  inferred,  or  imputed,  as  a  matter  of  law  from  the 
words  used.  All  covenants  between  lessor  and  lessee 
are  either  implied  covenants,  or  express  covenants. 
For  example,  the  very  use  of  the  words  "grant  and 

-47  2  Blackstone,  Commentaries,  304;  ']  Blackstone,  Commentaries,  155. 
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demise"  implies  that  the  lessee  shall  have  the  quiet 
enjoyment  of  the  premises. 

Covenants  are  also  said  to  be  personal  and  real^ 
or,  in  other  words,  covenants  that  bind  only  the 
parties  who  enter  into  them,  or  covenants  that  are 
binding  upon  whosoever  may  be  in  possession  of  the 
land.  These  latter  covenants  are  generally  known 
as  covenants  that ' '  run  with  the  land. ' '  For  example, 
a  covenant  runs  with  the  land  when^the  duty  to 
perform  it,  or  the  right  to  enforce  it,  passes  to  the 
assignee  of  ihe  land.**  In  the  same  manner,  a  cov- 
enant run'  «dth  the  reversion  of  the  land  when  the 
duty  to  pel  /orm  it,  or  the  right  to  enforce  it,  passes 
to  the  assignee  of  the  reversion. 

25.  Construction  of  covenants. — ^As  a  rule,  cov- 
enants should  be  construed  so  that  the  intentions  of 
the  parties,  as  gained  from  the  whole  instrument, 
may  be  carried  into  effect.  A  personal  covenant  is 
construed  by  the  law  of  the  state  where  the  covenant 
is  made,  while  a  covenant  that  runs  with  the  land  will 
be  construed  by  the  law  of  the  state  in  which  the  land 
is  located.  Again,  it  is  a  general  rule  that,  in  a  case 
of  doubt,  a  covenant  will  be  construed  against  the 
covenantor,  rather  than  against  the  covenantee. 
Where,  however,  the  words  in  a  covenant  may  be 
construed  as  the  words  of  both  parties,  they  will  take 
effect  as  such.  For  example,  where  a  lease  contained 
the  following  covenant,  "the  said  gangway  to  be 
kept  open  for  the  benefit  of  the  lot  hereby  leased,  and 
also  of  the  adjoining  lots,"  it  was  held  that  the  lan- 
guage of  this  covenant  applied  to  both  parties,  and 

48  Elliis  V.  Bradbury,  75  Cal.  234,  17  Pac.  3. 
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was  binding  upon  the  lessee  as  well  as  upon  the 
lessor.*® 

It  is  another  rule  in  the  construction  of  covenants 
that  a  positive  stipulation,  entered  into  by  the  parties, 
will  not  be  affected  by  the  motives  that  may  be  ad- 
duced for  the  making  of  such  a  covenant.  Although 
the  legal  reason  for  entering  into  the  covenant  may 
have  passed  away,  nevertheless,  as  a  rule,  the  cov- 
enant will  still  be  good. 

26.  Breach  of  covenants. — As  already  stated  in 
connection  with  conditions,  there  is  a  material  differ- 
ence between  the  effect  of  a  breach  of  condition,  and 
the  breach  of  a  covenant.  In  the  former  case,  the 
lease  may  be  forfeited,  that  is,  terminated  by  the 
landlord ;  in  ease  of  a  breach  of  covenant,  however,  an 
action  for  damages  is  the  proper  remedy.  In  an 
action  for  a  breach  of  covenant,  it  is  a  good  defense, 
however,  that  the  performance  of  the  agreement  has 
become  impossible  by  causes  not  within  htunan  con- 
trol, or  that  the  failure  of  the  defendant  to  perform 
was  caused  by  the  fault  of  the  plaintiff  himself,  or 
that  the  performance  of  the  covenant  would  be  an 
unlawful  act.  Although  a  breach  of  a  covenant  gives 
the  injured  party  the  right  to  an  action  for  damages, 
yet  imless  he  has  received  material  damage  he  can 
recover  only  a  nominal  sum.  It  is  not  necessary,  as 
a  rule,  that  upon  the  breach  of  a  covenant  the 
aggrieved  party  should  demand  its  performance 
before  he  brings  his  action. 

27.    Landlord's     covenants. — ^A     landlord    may 
agree,  of  course,  by  way  of  express  contract  or  cov- 

*9  Beckwith  v.  Howard,  6  E.  I.  1. 
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enant  between  himself  and  his  tenant,  to  do,  or  to 
perform,  any  lawful  thing,  in  connection  with  the 
lease  of  the  premises.  The  usual  express  covenants 
made,  however,  by  a  landlord,  are  covenants  for  the 
quiet  (enjoyment  of  the  premises,  against  incum- 
brances, to  repair,  and  to  renew  the  lease.  The  land- 
lord's implied  covenants  are  for  quiet  enjoyment,  and 
for  the  payment  of  taxes  and  assessments  levied 
against  the  property. 

Quiet  enjoyment.  As  stated  above,  the  landlord's 
covenant  for  quiet  enjoyment  may  be  express  or 
implied.  In  other  words,  although  this  covenant  is 
usually  expressly  inserted  ia  a  lease,  nevertheless,  if 
not  explicitly  stated  in  words,  it  will  be  implied 
from  the  very  fact  of  the  lease  itself.®"  By  this  cov- 
enant it  is  meant  that  the  tenant  shall  not  be  turned 
out  of  possession  of  the  property,  or  of  any  part  of 
it,  by  any  person  having  a  better  title  than  the  land- 
lord has,  or  that  the  landlord  will  not  do  anything 
that  will  render  the  occupation  of  the  premises  by 
his  tenant  impossible,  or  unreasonably  uncomfortable. 
The  covenant  for  quiet  enjojnment  binds,  however, 
only  the  landlord,  and  those  claiming  under  him; 
that  is,  his  heirs  and  assigns.  Consequently,  if  the 
tenant  is  evicted  by  some  person  having  no  title,  or 
by  the  wrongful  act  of  some  third  person,  not  claim- 
ing through  the  landlord,  the  landlord  himself  is 
not  responsible.®'  The  covenant  for  quiet  enjoyment 
is  one  that  runs  with  the  land ;  that  is,  the  duty  to 
comply  with  it  passes  to  any  one  to  whom  the  land- 
so  Hamilton  V.  Wright's  Adm'r,  28  Mo.  199. 
"  Tucker  v.  Du  Pay,  210  Pa.  St.  461,  60  Atl.  4. 
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lord  may  assign  his  interest.  The  eviction  of  the 
tenant  may  be  either  actual  or  constructive.  By 
actual  eviction  is  meant  a  physical  expulsion  of  the 
tenant  from  the  land;  by  a  constructive  eviction  is 
meant  anything  which  makes  it  practically  impos- 
sible for  the  tenant  to  occupy  the  land,  although  he 
may  not  be  bodily  ousted  from  it,  For  example, 
where  a  room  was  rented  to  a  tenant,  and  rendered 
unfit  for  occupation  by  reason  of  escaping  gas  and 
smoke  that  came  into  the  room  from  other  parts  of 
the  same  building  under  cpntrol  of  the  landlord,  it 
amounted  to  a  constructive  eviction  of  the  tenant. 
Also,  where  an  adjoining  tenement  was  leased  by  a 
landlord  for  an  immoral  purpose,  destroying  the 
peace  and  quiet  of  another  tenant  of  his',  in  another 
house,  it  was  held  that  such  tenant  was  constructively 
evicted.  Where,  however,  a  tenant  continues  to 
occupy  the  premises  despite  such  annoying  condi- 
tions, he  will  be  deemed  to  have  waived  a  constructive 
■  eviction,  and  will  be  liable  for  the  rent.  If  the  prem- 
ises are  taken  for  public  purposes  by  the  state,  under 
its  right  of  eminent  domain,  no  eviction  by  the  land- 
lord results,  and  the  tenant  must  look  for  his  remedy 
to  the  state;  that  is,  for  just  compensation  for  his 
property,  taken  for  public  purposes. 
■  Incumbrances  and  taxes.  The  landlord  may 
expressly  covenant  that  the  premises  are  free  froni 
any  incumbrances.  By  this  it  is  meant  that  no  third 
persons  have  any  rights,  or  easements  in  the  land, 
which  will  interfere  with  the  exclusive  possession  of 
it  by  the  tenant.  In  case,  however,  no  such  express 
covenant  is  made,  the  lessee  will  take  the  land  subject 
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to  such  incumbrances  as  may  burden  it  at  the  time. 
There  is  an  implied  covenant,  however,  that  the  land- 
lord will  pay  all  taxes  and  assessments  levied  on  the 
property,  and  if  the  landlord  should  fail  to  pay  them, 
the  lessee  may  pay  the  same  to  prevent  his  eviction 
from  the  premises,  and  may  deduct  the  amount  so 
paid  from  his  rent.®^  It  has  also  been  held  that  where 
the  landlord  did  not  pay  the  taxes,  and  the  premises 
were,  in  consequence,  sold,  the  tenant  could  buy  the 
land  at  the  tax  sale,  and  set  up  his  title  thus  acquired 
as  a  defense  to  the  landlord's  action  for  rent.®*  The 
tenant  may  expressly  covenant,  however,  to  pay  the 
taxes,  and  by  statute  in  some  states  it  is  made  his 
duty  to  do  so. 

Repairs.  There  is  no  implied  covenant  that  the 
landlord  is  under  an  obligation  to  make  repairs,  and 
in  absence  of  any  express  contract  on  his  part,  he 
is  not  obliged  to  reimburse  his  tenant  for  any  repairs 
made  by  him.  The  landlord  may,  however,  enter  into 
an  express  covenant  to  keep  the  premises  in  repair, 
and,  under  such  an  express  covenant,  it  is  held  that 
the  covenantor  agrees  to  restore  the  condition  of  the 
premises  regardless  of  the  cause  of  the  injury  or 
defect,  whether  by  storm,  or  flood,  or  fire.  In  some 
states,  there  is  a  statute  requiring  the  landlord  to 
keep  leased  premises  in  reasonable  repair  in  absence 
of  any  express-  agreement  to  the  contrary.  Such 
statutes,  however,  seem  to  be  confined  to  buildings 
intended  for  dwelling  houses.®*     Where,  however, 

52  McPherson  v.  Atlantic  &  P.  K.  E.  Co.,  66  Mo.  103. 

63  Weichselbaum  v.  Curlett,  20  Kan.  709,  27  Am.  Eep.  204. 

64  See  White  &  Co.  v.  Montgomery,  58  Ga.  204;  Torreson  v.  Walla,  11 
N.  D.  481,  92  N.  W.  834. 
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a  landlord  leases  different  apartments  in  a  buildiiig 
to  separate  tenants,  it  is  his  duty  to  keep  in  repair 
the  stairway  and  other  parts  of  the  premises  used  in 
common  by  all  the  tenants.  This  question,  however, 
involves  the  liability  of  a  landlord  for  injury  received 
hj  his  tenants,  or  by  third  persons,  owing  to  defec- 
tive premises,  which  is  considered  in  a  subsequent 
chapter. 

Condition  of  premises.  As  stated  in  a  previous 
chapter,  there  is  no  implied  covenant  that  leased 
premises  are  in  a  tenantable  condition.®^  Likewise, 
there  is  no  implied  covenant  that  the  landlord  should 
keep  them  in  such  a  condition.  The  tenant  must  see 
to  it  before  he  takes  possession  that  the  premises  are 
inhabitable,  or  are  fit  for  the  purpose  for  which  he 
intends  to  use  them.  But  a  statement  in  the  lease 
that  the  premises  are  to  be  used  for  a  certain  pur- 
pose, may  amount  to  an  implied  covenant  that  they 
are  fit  for  such  a  use,  as,  for  example^  where  the 
lea,se  states  that  the  premises  are  to  be  used  for  a 
store,  or  for  a  boarding  house.®®  In  the  case  cited, 
however,  it  was  held  that  there  was  no  implied  cov- 
enant as  to  the  kind,  or  character,  of  the  boarding 
house  intended. 

On  the  other  hand,  there  is  an  implied  covenant 
that  the  leased  premises  shall  be  ready  for  the  pos- 
session and  occupation  of  the  tenant  at  the  time  of 
the  beginning  of  the  term.  Moreover,  where  lodgings, 
or  furnished  houses,  are  let,  it  has  been  held  that 


55  Bennett  v.  Sullivan,  100  Me.  118,  60  Atl.  886;  Daly  v.  Wise,  132  N.  Y. 
306,  30  N.  E.  837,  IjEading  Illustrative  Casks. 
56Eoosevelt  v.  Abbatt,  25  N.  Y.  Supr.  156. 
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there  is  an  implied  covenant  that  the  premises  are 
fit  for  habitation."^ 

28.  Tenant's  covenants. — ^While  the  tenant,  the 
same  as  the  landlord,  may  enter  into  any  legal  con- 
tract with  reference  to  the  premises,  the  usual  express 
covenants  by  tenants  are  covenants  to  pay  rent,  to 
insure,  and  not  to  assign  or  to  sub-let.  Among  other 
express  covenants  by  tenants  that  are  frequently  in- 
serted in  leases,  are  covenants  to  surrei^der  the  prem- 
ises in  good  condition,  and  covenants  concerning  the 
particular  use  of  the  premises.  Sometimes  express  • 
covenants  to  reside  on  the  premises,  to  make  repairs 
and  improvements,  and  to  pay  taxes  and  assessments, 
are  inserted. 

Even  in  the  absence  of  any  express  covenant,  the 
law  implies  certain  covenants  on  the  tenant's  part. 
These  are  covenants  to  pay  rent,  not  to  commit  waste, 
to  surrender  the  premises  in  good  condition,  to  cul- 
tivate farm  land  properly,  and,  at  common  law,  to 
repair. 

Although,  as  previously  stated,  there  may  be  a 
lease  without  the  reservation  of  rent,  yet,  as  a  rule, 
the  taking  possession  of  leased  premises  by  a  tenant 
implies  an  agreement  on  his  part  to  pay  a  reasonable 
rent  for  the  same.  In  case  he  expressly  covenants  to 
pay  rent,  it  is  the  rule,  at  common  law,  that  the 
destruction  of  the  premises  will  not  relieve  him  from 
this  obligation.^^  However,  where  a  room  was  rented 
and  the  house  burned,  it  was  held  that  the  tenant 

57  Ingalls  V.  Hobbs,  156  Mass.  348,  31  N.  E.  286,  Leading  Illustrative 
Cases. 

58  Viterbo  V.  Friedlander,  120  U.  S.  707,  7  a  C.  K.  962,  30  L.  Ed.  776; 
Lincoln  Trust  Co.  v.  Nathan,  175  Mo.  32,  74  S.  W.  1007. 
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was  not  bound  for  the  rent,  subsequent  to  the  destruc- 
tion of  the  house.  Express  covenants  to  insure  the 
premises  have  become  very  common  in  modern  times, 
especially  in  the  case  of  long-time  leases.  In  absence, 
however,  of  such  an  express  agreement,  there  is  no 
implied  covenant  on  the  tenant's  part  to  provide  for 
insurance.  The  distinction  between  a  covenant  not 
to  assign,  and  one  not  to  sub-let  has  been  previously 
stated,  and  it  will  be  remembered  that  an  assignment 
of  a  lease  carries  with  it  thei  transfer  of  the  entire 
term,  while  a  sub-letting  consists  of  any  part  less 
than  the  whole.  It  has  also  been  previously  stated 
that  a  covenant  not  to  assign  is  not  broken  by  sub- 
letting, and,  on  the  other  hand,  a  covenant  not  to  sub- 
let is  not  broken  by  an  assignment.  The  covenant  to 
cultivate  farm  land  properly  is  an  implied  one.  This 
means  that  the  tenant  is  bound  to  cultivate  the  farm 
in  a  good  and  husbandlike  manner,  keeping  the 
fences  in  repair,  and  preserving  the  timber.  It  is, 
in  fact,  a  part  of  the  tenant's  implied  covenant  to 
commit  no  waste,  and  to  surrender  the  premises  in 
a  good  condition,  so  that  they  may  be  delivered  over 
to  the  landlord  at  the  end  of  the  term  uninjured  by 
any  willful  neglect  on  the  tenant's  part. 

Express  covenants  by  the  tenant,  governing  the 
particular  use  of  the  premises,  are  also  frequently 
inserted  in  modern  leases.  Such  covenants,  for  ex- 
ample, provide  that  a  building  shall  be  used  only 
for  a  private  dwelling  house,  or  only  for  residential, 
and  not  for  business  purposes.  Such  restrictions 
may,  as  we  have  seen,  be  in  the  form  of  a  condition, 
for  breach  of  which  a  forfeiture  may  result.   If,  how- 
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ever,  they  are  covenants,  and  not  conditions,  the  land- 
lord's remedy  is  an  action  for  damages,  although,  in 
a  proper  case,  he  may  also  restrain  the  breach  of  such 
a  covenant  by  an  injunction.  It  has  been  held,  how- 
ever, that  where  there  is  a  covenant  that  the  landlord 
may  terminate  the  lease  for  an  objectionable  use  of 
the  premises,  and  also  that  the  tenant  will,,pay  all 
damages ,  resulting  from  any  nuisance  maintained 
upon  the  place,  the  landlord  who  leases  with  full 
knowledge  of  the  tenant's  business  cannot  restrain, 
by  an  injunction,  the  tenant's  use  of  the  property  in 
a  way  that  is  iucidental  to  his  business,  on  the  ground- 
that  it  is  a  nuisance. 
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CHAPTER  VI. 
FIXTURES. 

I 

29.  Meaning  of  fixtures. — In  a  preceding  chapter 
it  was  stated,  in  connection  with  leasesy  that  a  gen- 
eral description  of  the  premises  would  carry  with  it 
all  the  rights  to  the  use  and  enjoyment  of  the  prop- 
erty that  are  naturally  incident  to  it,  including  fix- 
ttires.  A  fixture  may  be  defined  as  a  chattel  that  is 
annexed  to  the  land,  and  many  important  questions 
concerning  fixtures  may  arise  in  connection  with  the 
relationship  of  landlord  and  tenant.  In  earlier  times 
the  way  and  manner  in  which  a  chattel  was  annexed 
to  the  land  was  considered  the  proper  test  of  deter- 
mining whether  or  not  the  chattel  was  a  fixture.®" 
Such  is  not,  however,  the  rule  today.  In  fact,  there 
is  no  one  single  test  for  determining  whether  an 
article,  which  originally  was  personal  property,  has 
liecome  in  fact  a  part  of  the  realty.  The  circum- 
stances of  each  case  must  be  considered.  It  is  a 
familiar  rule  of  the  law  of  rented  property  that  what- 
ever is  affixed  to  the  land  goes  with  the  land  in  a 
conveyance  or  lease  of  the  same.  It  is  also  a  general 
rule  that  articles  affixed  to  the  land  by  the  tenant  dur- 
ing his  term  cannot  be  removed  by  him,  and  conse- 
quently pass  to  the  lessor.  It  wUl  be  seen,  therefore, 
that  it  may  frequently  be  of  great  importance  to 

68  Tpafif  Y.  Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634;  Canning  v.  Owen, 
22  B.  I.  624,  48  Atl.  1033,  Leading  Illustrative  Cases. 
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determine  whether,  when  property  is  leased,  a  cer- 
tain article  is  a  fixture,  and, ,  therefore,  goes  to  the 
tenant  with  the  lease;  and  also  whether  an  article 
placed  upon  the  land,  or  within  the  buildings,  by  a 
tenant,  becomes  a  fixture,  and,  in  consequence,  passes 
to  the  landlord  at  the  termination  of  the  lease. 

30,  Rules  for  determinihg  fixtures. — There  is 
great  .conflict  in  the  cases  as  to  what  constitutes  fix- 
tures, and  as  to  the  rules  governing  the  tests  to  be 
used  in  answering  this  question.  This  has  been 
due  partly  to  the  confusion  in  the  use  of  the  word 
fixture,  since  some  of  the  eases  speak  of  fiixtures  that 
can  be  removed  from  the  land^  while  other  cases  use 
the  word  fixture  in  its  technical  sense,  meaning  chat- 
tels that  have  become  a  part  of  the  land,  and  are, 
therefore,  not  removable.  The  most  important  rule 
for  the  purpose  of  determining  whether  certain  prop- 
erty is  a  fixture,  or  whether  it  still  remains  personal 
property,  is  the  rule  of  the  intention  of  the  parties 
when  placing  the  article  upon  the  land. 

In  determining,  however,  in  cases  of  doubt,  what 
was,  in  fact,  the  intention  of  the  parties,  resort  must 
be  had  to  certain  matters  of  evidence.  These  ques- 
tions may  be  briefly  stated  as  follows :  First,  was  the 
intention  to  make  the  article  a  fixture  shown  by  its 
actual  annexation  to  the  realty?  Second,  what  was 
the  immediate  object  in  annexing  the  "article  to  the 
realty?  Third,  was  the  article  adapted  for  per- 
manent or  temporary  use?  Fourth,  can  the  article 
be  removed  without  serious  damage  to  the  property 
to  which  it  is  annexed  ?  The  intention  of  the  parties 
is  to  be  determined,  not  by  the  application  of  any  one 
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of  these  rules,  but  by  the  united  application  of  them 
all.*"*  The  parties  may,  of  course,  agree  by  express 
contract  that  a  certain  article  shall  be  regarded  either 
as  a  fixture  or  as  personal  property,  but  in  the  absence 
of  such  an  agreement,  the  intention  must  be  generally 
determined  by  the  answer  to  the  above  questions.  It 
should,  moreover,  be  stated  that  a  statute  may 
expressly  declare  certain  subjects  of  annexation  to 
be  fixtures,  and  others  to  be  personal  property. 

31.  Character  of  annexation. — Despite  early 
opinions  to  the  contrary,  the  way  and  manner  in  which 
an  article  is  attached  to  the  land  carries  with  it  but 
little  weight.^  As  said  in  a  leading  case,  "The  ques- 
tion whether  the  pyramids  of  Egypt,  or  Cleopatra's 
Needle,  are  real  or  personal  property  does  not  depend 
upon  the  results  of  an  inquiry  by  the  antiquarians 
whether  they  were  originally  made  to  adhere  to  their 
foundations  by  wafers,"  or  sealing  wax,  or  handfuls 
of  cement.  "^'^  Moreover,  as  said  in  another  case, 
"the  exact  length  of  the  screws  or  nails  is  imma-  . 
terial."®^  An  article  may  be  a  fixture  which  merely 
rests  upon  the  ground  by  its  own  weight,  and,  on  the 
other  hand,  it  may  remain  personal  property.  For 
example,  a  wooden  barn,  or  a  windmiU,  although 
erected  on  a  foundation  of  brick  and  stone,  the  foun- 
dation being  let  into  the  ground,  but  the  erection  rest- 
ing upon  it  by  its  weight  alone,  has  been  held 
to  be  not  a  fixture.  On  the  other  hand,  sculptured 
statues  or  vases,  when  made  a  part  of  the  architec- 

ooTeaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am.  Dec.  634;  Thomson  v.  Smith, 
111  Iowa  718,  83  N.  W.  789,  82  Am.  St.  Eep.  541. 
«i  Snedeker  v.  Warring,  12  N.  Y.  170. 
62  Ward  V.  Taylor  (1901),  1  Ch.  523,  C.  A. 
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tural  scheme  of  a  house,  become  fixtures,  although 
resting  only  by  their  own  weight.  The  object  and 
purpose  for  which  the  article  was  placed  upon  the 
land,  or  in  a  building,  is  more  helpful  in  arriving  at 
the  intention  of  the  parties  than  its  mode  of  annexa- 
tion. For  example,  articles  inay  be  erected  or  placed 
by  a  tenant. on. the  premises  for  the  purpose  of  carry^ , 
ing  on  his  trade  or  business,  or  nursery  stock  may  be 
planted  in  the  ground  by  a  lessee.  Such  articles  are 
called  trade  fixtures,  and  are  regarded  as  personal 
property  rather  than  as  part  of  the  realty. 

Again,  whether  the  airticle  was  adapted  to  the  per- 
manent use  and  enjoyment  of  the  premises,  or  only 
for  teniporary  purposes,  may  be  helpful  in  determin- 
ing the  question  of  intention.  Questions  relating  to 
machinery,  engines  and  boilers  installed  in  miUs,  fall 
under  this  head,  such  articles  being  generally  held  to 
be  fixtures,  since  they  are  adapted  for  the  permanent 
use  of  the  realty.  There  are,  however,  many  excep- 
.  tions  in  such  cases,  and  in  particular  instances,  they 
may  be  merely  trade  fixtures,  and  therefore  to  be 
regarded  as  personal  property.  But  doors  and  win- 
dows are  an  essential  part  of  a  house,  intended  for 
permanent  use,  and  as  such  must  be  consid,ered 
fixtures. 

Again,  whether  an  article  may  be  removed  from 
the  premises  without  serious  damage  to  the  building 
or  land  to  which  it  is  affixed,  may  be  an  important 
question.  Trifling  damage  is  not  to  be  considered, 
but  where  the  article  cannot  be  removed  without  leav- 
ing some  serious  injury  to  the  building  or  land,  it  is 
good  evidence,  in  absence  of  any  agreement  to  the 
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contrary,  to  sliow  that  the  parties  ihtCTd'ed' to  make 
a  permaneiit  annexation.  ,    .  ).i  i.,.  u >  ■ 

32.  The  relation  of  the  parties.— ^In 'considerii/g 
the  law  of  fixtures,  it  is  important  "thJEtt  thfe'Telatioiii 
ship  between  the  parties  affected 'slititil'd 'be  deter^ 
mined.  For  example,  questions  coricemirig  fixtures 
may  arise  between  the  grantor  and  ttife'^^antee  of 
land ;  between  an  heir,  or  one  who  takiss'under  a  will', 
and  the  administrator  and  executor;  fifetween  a 
remainder-man  and  one  who  has  the  li!f6 'Interest  in 
property ;  and  also  between  landlord  and  tiBhant.'  The 
rules  governing  fixtures,  especially  as  to  the  right  t6 
remove  from  the  land  articles  whibh  ate  telaimed  iS 
be  personal  property  by  the  one  desiirihg  to  remov6 
them,  are  not  the  same  in  all  these  different  "relations; 
For  example,  ,between  a  vendor  and' ven'diee,  and 'a 
mortgagor  and  mortgagee,  where  the  question  of  titlfe 
is  concerned,  "land"  includes  all  grottod,'soil,  eartlf, 
minerals,  lakes,  running  streams  (as*  so  much  lartd 
covered  with  water)',  houses,  fences, ''^ucti6.res  updA 
the  ground,  and  all  vegetable  prodnetioiisi  such  ds 
trees,  herbage,  or  grasses,  standing  u|Jte'knd  grow- 
ing out  of  the  soil.*^  All  these  things  are  embraced  lli 
the  iv6Td  "land,"  in  the  lega:l  sense  of  th'dt  term  and, 
as  such,  pass  with  the  title,  or  may' be' levied  updn 
and  sold  irl  an  execution  against  the'  latid.  The^fe 
general  rules,  however,  have  '  beeiii" '(?6ii^iderably 
relaxed  in  favor  of  tenants.  ConsequentlV^  for  otir 
present  purpose,  it  is  important  that  We  consider  the 
special  rules  regulating  fixtures'  that'a'jppfy  to  thfe 
relation  of  landlord  and  tenant.       ■'.'•;■'   •'"  '• 

.;  ■  ■■ . "I   .!,  4i,) '  i.i"'  •  ■    :■» 

<!3C!o.  Lit.  4;  Coombs  v.  Jordan,  3  Bland  284  (Md.). 
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33.  Landlord  and  tenant.— The  general  rules  as 
to  what  constitutes  fixtures  apply  to  the  relation  of 
landlord  and  tenant.  However,  to  the  general  rule 
that  fixtures  belong  to  the  owner  of  the  land,  certain 
established  exceptions  exist  in  the  case  of  landlord 
and  tenant.  These  exceptions  comprise  trade  fix- 
tures, fixtiires  removable  by  statute,  agricultural  fix- 
tures, domestic  fixtures,  and  fixtures  removable  by 
agreement. 

Trade  fixtures.  Fixtures  placed  by  a  tenant  on 
the  premises  for  the  purpose  of  manufacturing,  or 
for  carrying  on  his  trade,  are  treated  as  personal 
property  during  the  continuance  of  his  term,  and 
may  be  removed  by  him  before  its  conclusion.  Thus, 
a  bowling  alley  placed  in  a  leased  room  for  the  pur- 
pose of  business;  buildings  and  machinery  erected 
upon  the  land;  casings  in  an  oil  or  gas  well;  coun- 
ters and  shelves,  although  attached  to  the  floor  by 
nails;  glass  cases  for  the  display  of  goods;  bar  fix- 
tures, cupboards  and  racks ;  Tsoilers  and  engines ;  and 
many  other  articles  employed  "in  business  or  trade, 
would  fall  under  the  general  designation  of  trade 
fixtures. 

Different  reasons  have  been  given  by  courts  for 
these  exceptions  to  the  general  class  of  fixtures,  one 
being  that  they  are  not  presumed  to  have  been 
annexed  to  the  land  with  the  intention  of  making 
them  fixtures,  since  they  are  destined  only  for  a  tem- 
porary use.  A  better  reason,  however,  seems  to  be 
that  it  is  lot  indulgence  shown  by  the  law,  not  arising 
from  any  regard  as  to  intention,  but  by  way  of  an 
exception  to  a  rule  which  would  otherwise  be-  likely 
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to  work  hardship,  or  which  might  impede  the  promo- 
tion of  trade.®* 

Fixtures  removable  hy  statute.  The  right  of  a 
tenant  to  remove  fixtures  is  regulated  in  some  states 
by  statutes.  For  example,  the  law  of  Ida,ho  provides 
that  a  tenant  may  remove  from  the  premises,  at  any 
time  during  the  continuance  of  his  term,  anything 
affixed  thereto  for  the  purpose  of  trade,  manufactur- 
ing, ornament,  or  domestic  use,  if  the  removal  can  be 
made  without  injury  to  the  premises,  unless  the 
article  has,  by  the  manner  in  which  it  is  affixed, 
become  an  integral  part  of  the  premises.*' 

Agricultural  and  domestic  fixtures.  Agricultural 
and  domestic  fixtures  may  also  be  removed  by  a 
tenant.  Agricultural  fixtures  include  buildings 
erected  by  a  tenant  duriiag  his  term  for  agricultural 
purposes,  as,  for  example,  sheds,  stables,  store-rooms, 
bams,  and  cider  presses ;  they  may  include  nursery 
stockj  and  also,  when  not  intended  for  repairs  upon 
the  premises,  posts,  boards,  and  poles.  Manure,  how-, 
ever,  made  upon  a  leased  farm,  goes  with  the  land 
and  belongs  to  the  lessor.  Under  the  term  domestic 
fixtures  are  included  articles  of  a  useful  and  orna- 
mental character  that  have  been  added  to  premises 
for  its  more  convenient  use.®®  For  example,  an 
apparatus  for  generating  gas,  a  range,  and  a  fire- 
screen affixed  in  a  fire-place,  have  been  held  remov- 
able by  a  tenant  under  the  designation-ef  domestic 
fixtures.  '  ' 

6«Treadway  v.  Sharon,  7  Nev.  37. 

6s  Idaho  CSvil  Code,  §  2385.     SimilaT  statutes  are  to  l)e  found  in  other 
states, 

e«  Hayford  v.  Wentworth,  97  Me.  347,  54  Atl.  940. 
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Articles,  ^ve^onable  by  agreement.  By  agreement 
between  the  landlord  and  his  tenant,  made, either  in 
writing  ov,  Ipj /parol,  articles,  although  they  are  an- 
nexed to  ,t}iej^flid,.qr  to  a  building,  may  be  removed  by 
the  tenant. asjl^is.  personal  property.®^  Such  agree- 
ments may.^i^tend  to  any  class  of  articles  not  included 
within  the  :^o^egoing  exceptions  to  the  general  rules. 

Condition^,  of;  removal. .  It  is  a  general  rule  that 
where  a  teijapit,  is.:  permitted  to  remove  fixtures,  he . 
must  do  sp.befjDre  the  expiration  of  his  lease.®®  Should 
he  fail  to  do,! so,  .they  become  technical  fixtures,  and 
as  such  the  property  of  the  landlord.  Likewise, 
where  a  t^n^nt  coutinues  in  possession  of  the  prem- 
ises after,  tb^.  .expiration  of  his  former  lease  and 
under  a  new  l^se,  he  loses  his  right  to  remove  what 
he  could,  have  .removed  under  the  prior  lease,  unless 
he  has  reserved.; the  right  to  do  so.*®  In.  case,  how- 
ever, a  ten9,]it  7§,  a.  tenant  at  will,  he  jnay  remove  his 
fixtures  within .  a :  rieasonable  time  after  the .  tenancy 
has  been  ,termina.ted:  by  notice.  Where,  however,  by. 
e?:press  agpee??ieutj.  property,  although  affixed  to  the 
premises,  ,hi^s..been  made  personal  property,  the  rule 
as  to  rempy!fjl4wi'^^  the  continuance  of  the  term  does 
not  apply." .(, What  is  a  reasonable  time  for  the 
removal. pjE,;fel^ures  will  depend  upoA  the  circum- 
stances of  ,each.^p9^e.  It  has  been  held,  however,  that 
six  weeks,  a^j;ep^,,tjie  expiration  of  a  lease  is  an  unrea- 

«7  Tyson  v.'Pbst,  lOS'JH:-  Y.  217,  15  N.  E.  316,  2  Am.  St..Bep.  409. 

68  Mueller  v.  C.  M.  &  St.  P.  By.  Co.,  Ill  Wis.  300,  87  N.  W.  239,  Leading 
Illustrative  Oases. 

90  Sanitary  District  of  Chicago  v.  Cook,  169  HI.  184,  48  N.  B.  461,  61  Am- 
St.  JJep.  161,  39  Xi.  E.  A.  369;  Wright  v.  Macdonell  (Tex.  Civ.  App.),  27 
S.  W.  1024.    But  see  Eoy'ce  v.  Latshaw,  15  Colo.  App.  426,' 62  Pac.  62r. 

'0  Lake  Superior,  etc.,  Co.  v.  MeCann,  86  Mich.  106,  48  N.  W.  698. 
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sonable  time  for  the  begitming  of  the  removal  of  a 
house,  built  by  tenant  upon  leased  land,  such  house 
having  been  erected  by  him  as  a  trade  fixture.  A 
tenant  must  remove  his  fixtures  without  serious 
injury  to  the  premises,  and  where  this  cannot  be  done, 
they  will  be  held  permanent  attachntifeiits  tb'  the  realty, 
and  not  removable  as  >  trade  fixtures:  .  In  all  cases, 
what  is  a  reasonable  time,  and  whether,  or^not  articles 
can  be  seized  and  removed  without' material  injury 
to  the  land,  are  questions  of  fact  for  :the .  jury. 
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CHAPTER  VII. 
THE  LANDLORD'S  RIGHTS,  DUTIES  AND  LIABILITIES. 

34.  In  general. — The  rights,  duties,  and  liabilities 
of  a  landlord  are  governed  either  by  covenants,  which, 
as  we  have  seen,  may  be  either  express  or  implied,  or 
they  arise  as  a  matter  of  common  law  independent  of 
any  covenant.  In  a  preceding  chapter,  we  have  seen 
that  by  means  of  covenants  the  parties  may  bind 
themselves  to  the  performance  of  almost  any  duty, 
and  their  rights  and  liabilities  in  connection  with 
covenants  have  been,  considered,  under  both  express 
and  implied  covenants.  It  remains  for  us  in  this 
chapter  to  deal  with  the  landlord's  rights,  duties,  and 
liabilities  in  general,  particularly  as  they  arise  inde-  ^ 
pendent  of  covenants. 

35.  Right  to  protect  his  interest. — ^Regardless  of 
any  contract  between  the  parties  to  such  an  effect, 
the  landlord  has  a  right  to  protect  his  interest  in  the 
leased  premises.  We  have  already  seen  that  the 
relationship  between  landlord  and  tenant  necessarily 
implies  that  some  interest  in  the  property  remains  in 
the  landlord,  and  that  this  remainihg  interest  is 
known  as  the  landlord's  reversion^.  For  the  purpose 
of  protecting  his  interest,  the  landlord  may  maintain 
actions  against  all  persons  doing  permanent  injury 
to  the  property.  For  an  injury  to  the  tenant's  pos- 
session, which,  however,  does  not  affect  the  landlord's 
interest,  the  landlord  cannot  sue.    Although,  where 
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the  wrong  is  of  such  a  nature  that  it  affects  the  per- 
manent value  of  the  property,  the  landlord  may  sue 
either  the  tenant  or  a  third  person  who  is  responsible 
for  the  damage.  Actions  against  a  tenant,  however, 
for  permanent  injury  to  the  property  are  so  bound 
up  with  the  tenant's  duty  to  take  reasonable  care  of 
the  premises  that  they  can  ]be  considered  more  con- 
veniently u;nder  the  tenant's  rights^  duties  and  lia- 
bilities, as  treated  in  a  subsequent  chapter.  In  gen- 
eral, therefore,  a  landlord  may  have  an  action  for 
damages  against  his  tenant  for  injuries  already  com- 
mitted by  him,  and  may  also  restrain  his  tenant  by 
injunction  from  the  further  commission  of  such 
wrongs.''^  For  injuries  to  the  reversion  committed 
by  a  third  person,  the  landlord  may  sue,  although  his 
tenant  is  still  in  possession.  Illustrations  of  such 
injuries  are  the  cutting  or  burning  of  timber,  the 
flooding  of  land,  or  the  removal  or  destruction  of 
buildings  and  fences. 

36.  Right  to  assign  reversion  or  lease. — ^The 
owner  of  rented  property  may  sell  it  even  when  the 
tenant  is  in  possession.  The  purchaser,  however, 
takes  the  property  subject  to  the  lease.  The  landlord 
remains  liable,  nevertheless,  for  any  personal  cov- 
enants he  may  have  entered  into  with  his  tenant,  and 
covenants  that  run  with  the  land  will  not  be  defeated 
by  the  sale.  The  landlord  has  also  a  right  to  assign 
the  lease.  In  case  of  an  assignnient  of  the  lease, 
notice  should  be  given  to  the  tenant,  and  it  will  be 
the  tenant's  duty  henceforth  to  pay  the  rent  to  the 
landlord's  assignee,  since  the  assignmen-fc  of  the  lease 

71  Davenport  v.  Magoon,  13  Oreg.  3,  4  Pac.  299,  57  Am.  Hep.  1. 
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by  the  lan(ll9f,(p.  creg-ted  the  relation  of  landlord  and; 
tenant  be't4V?;e^j^  ,the  assignee  and  the  tenant.  The 
assignment  .of  I  the.  lease  does  not,  however,  affect  the 
tenant's  rigjh.ts,.  and  no  greater  rent  can  be  collected 
djiring  the  te,™  than  by  the  former  landlord. 

;37.  Reni^cli^^. for  rent. — The  landlord's, right  to 
the  periodic  J  ES'SIPient  of  the  rent,  and  his  liens  and, 
remedies  fo;r,:.tJie  same,  in  case  it  is  not  paid. when 
due,  are  made  the  subject  of  a  subsequent  chapter,  to 
which  the  .reader, is  referred. 

38.  Liability  for  injuries. — ^We  have  already  seen 
that  in  absence  qf,a  covenant,  or  of  some  statute  which 
rpgulates  ,i;he,.iij.atte.r,  a  landlord  is  not  under  any 
d^Lity  to  the  tenant  to  make  repairs  upon  the  leased 
premises.  Btue,, however,  to  the  dangerous  or  defect- 
ive conditio:ri!,.of  the  property,  injuries  may  be 
received.by  thp  .tenant  or  by  third  persons,  and  ques- 
tions cqiis_^^q;uently  frequently  arise  concerning  the 
landlord's  liability  in  such  cases. 

Injuries  .to  .tenants.  Although  the  landlord  is 
under  no  (Jjxi^.  to  repair,  nevertheless,  if  he  rents 
premises  whjLch.  contain  defects  not  known  to,  or  ap- 
parent to,  .th^- tenant,  but  known  to  the  landlord,  and 
which  the  lapdjord  conceals  from  the  tenant,  the  land- 
lord wiU.he  .y.^ble^for  any  injury  received  by  Ms 
tenant  in  Cjons^quence  of  such  latent  defects.''^  Also 
where  a  landlord  rents  premises  which  are  used  by 
different  an^  independent  tenants,  but  retains  within 
his  own  control  certain  parts  of  the  premises  for 


•'sMaywood  v>  Ij(>8ran,.,78_Mich.  135,  43  N.  W.  1052,  18  Am.  St..  Ben.  431. 
See  BoTggard  v.  (Glale,  '205  ni.  511,  68  N.  E.  1063,  Leading  Illusteativb 
Cases.  .     ,._      ,,.... 
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the  common  use  of  all  the  tenants,  it  is  ids  duty  in 
such  cases  to  keep  the  parts  retained  by  him  in  safe 
condition,  and  for  injuries  received  by  his  tenants, 
due  to  the  .landlord's  neglect  to  perform  this  duty, 
he  will  be  responsible.  Moreover,  although  the  land- 
lord is  under  no  obligation  to  make  repairs,  yet  where 
he  does  in  fact  make  repairs,  he  will  be  liable  for 
injuries  received  by  his  tenants  resulting  either  from 
his  own  negligence  or  from  the  negligence  of  those  in 
his  employ  during  the  progress  of  the  repairs. 
Injuries  received  by  a  servant  or  by  a  guest  of  the 
tenant,  or  by  a  sub-tenant,  where  the  tenant  has  a 
right  to  sub-let  or  to  assign  his  term,  fall  within  the 
same  rules  as  inj.uries  received  by  the  tenant  himself. 
In  other  words,  such  persons  will  have  an  action  for 
damages  for  injuries  received,  to  the  same  extent  as 
the  tenant  himself  has.  In  any  such  action  for  dam- 
ages, however,  the  landlord  may  show  in  defense  the 
contributory  negligence  of  the  injured  party.  Like- 
wise, where  a  tenant  has  knowledge  of  the  dangerous 
or  defective  condition  of  the  premises,  but  continues 
to  occupy  the  sa,me,  it  is  strong  evidence  of  his 
assumption  of  the  risk,  and  if  he  is  subsequently 
injured  by  reason  of  such  defect,  he  will  generally  be 
unable  to  recover  because  of  such  contributory  negli- 
gence on  his  part.'^^ 

Injuries  to  third  persons.  With  reference  to 
injuries  received  upon  leased  premises  by  third  per- 
sons, resulting  from  the  dangerous  or  defective  con- 
dition of  the  property,  the  general  rule  is  that  the 
landlord  is  not  liable,  unless,  by  some  invitation  on 

■a  Davidson  v.  Fischer,  11  Colo.  583,  19  Pac.  652,  7  Am.  St.  Bep.  267. 
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his  part,  either  express  or  implied,  he  has  induced 
such  third  person  to  come  upon  the  place.  Where, 
however,  a  landlord  retains  control  of  a  portion  of  the 
premises,  he  is  bound  to  exercise  due  care  in  keeping 
the  same  in  a  reasonably  safe  condition,  for  the  use 
of  all  who  enter  it  in  the  course  of  ordinary  business 
transactions.  A  distinction  is  also  made  between  the 
dangerous  condition  of  the  property  at  the  time  of 
'^the  lease,  and  its  dangerous  condition  originating 
after  the  lease  is  made,  and  possession  taken  by  the 
tenant,  the  landlord  being  liable  for  injuries  received 
by  third  persons  in  the  first  case,  and  not  in  the  sec- 
ond. Likewise,  where  the  landlord  is  making  repairs 
upon  the  premises,  even  though  he  is  under  no  duty 
to  make  such  repairs,  yet  for  the  negligence  of  him- 
self, or  of  his  servants,  whereby  third  persons  are 
injured,  he  may  be  liable.  Some  cases,  moreover, 
hold  that  where  a  landlord  agrees  with  his  tenant  to 
make  repairs,  and  neglects  to  do  so,  the  landlord  will 
be  liable  to  third  persons  for  injuries  received  by 
them  from  any  continuing  defects.''*  For  injuries, 
however,  received  by  third  persons,  owing  to  the 
negligence  of  the  tenant,  or  to  the  misuse  of  the 
premises  by  the  tenant,  without  the  landlord's  con- 
sent, the  landlord  will  not  be  liable.''^  To  trespassers 
upon  the  premises,  or  to  persons  who  go  thereon  with- 
out invitation,  express  or  implied,  on  the  part  of  the 
landlord,  he  is  under  no  obligation,  and  if  they  receive 
injuries  upon  the  place  while  there  without  lawful 
authority,  they  cannot  recover  damages  from  him. 

"  Boyce  v.  Snow,  187  111.  181,  58  N.  E.  403. 

"  Martin  v.  Pettit,  117  N.  Y.  118,  22  N.  E.  566,  5  L.  E.  A.  794. 
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Defective  sidewalks;  snow  and  ice.  For  injuries 
received  from  defective  conditions  in  a  sidewalk  or 
in  the  approaches  to  leased  property,  the  landlord,  as 
a  general  rule,  is  not  liable,  since  it  is  the  general  duty 
of  the  tenant,  and  not  of  the  landlord,  to  keep  such 
places  in  a  safe  condition.  Accordingly,  where  a 
passer-by  fell  into  an  open  coalhole  in  the  sidewalk 
in  front  of  leased  premises,  the  landlord  was  held 
not  to  be  liable,  because  he  was  not  in  possession  of 
the  property  at  the  time  of  the  accident/**  Agreeable, 
however,  to  the  rule  laid  down  in  the  preceding  para- 
graph, it  was  held  in  another  case  that  where  a  coal 
opening  in  the  sidewalk  was  in  a  dangerous  condition 
at  the  time  of  the  lease,  and  a  person  was  injured  by 
falling  into  it,  the  landlord  was  liable/^  On  the 
other  hand,  a  statute  may  impose  upon  the  landlord 
the  duty  of  keeping  a  sidewalk  in  repair,  and  in  a 
reasonably  safe  condition.  In  such  a  case,  the  land- 
lord may  be  held  liable  for  injuries  received  by 
passers-by  from^  its  defective  condition.  But  where 
a  passer-by  is  injured  by  some  part  of  a  leased  build- 
ing which  becomes  detached  and  falls  upon  him,  as, 
for  example,  a  slate  from  the  roof  or  a  cap-stone  in 
its  walls,  the  landlord  will  not  be  liable  unless  the 
def  ept  in  the  building  existed  at  the  time  of  the  lease. 
A  landlord  is  under  no  duty  to  his  tenant  to  re- 
move snow  and  ice  from  a  sidewalk.  Consequently, 
the  owner  of  the  building  would  not  be  liable  to  his 
tenant  for  injuries  received  by  him  from  such  a  cause. 
Likewise  as  to  third  persons:  if  ice  upon  the  side- 
re  Fisher  v.  Thirkell,  21  Mieh.  1. 
"  Dalay  v.  Savage,  145  Mass.  38,  12  N.  E.  841. 
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walk  is  a  nuisance  to  the  passing  public,  endangering 
their  lives  and  limbs,  and  if  it  is  a  nuisance  arising 
during  the  continuance  of  the  lease,  it  is  a  thing  tem- 
porary in  its  nature,  a  defect  that  the  tenant  is  called 
upon  to  remedy,  and  not  the  landlord.'*  As  to  inju- 
ries received  from  the  fall  of  snow  and  ice  accumu- 
lated upon  a  house-top,  the  landlord  is  likewise  not 
liable  for  injuries  to  a  passer-by,  where  the  snow  and 
ice  was  accimiulated  during  the  tenancy.  The  rule 
is  different,  however,  where  the  roof  is  under  the 
control  and  in  the  possession  of  the  landlord. 

Fire  escapes.  ,  At  common  law,  a  landlord  is  not 
obliged  to  furnish  fire  escapes  to  buildings  leased  by 
him,  but,  by  force  of  statute  in  some  states,'  it  is  made 
the  duty  of  the  owner  of  certain  places,  or  buildings, 
especially  factories  and  work-shops,  to  provide  such 
convenient  escapes  from  the  upper  stories  of  such 
buildings.  It  may  also  be  made  the  duty  of  the 
owner  to  keep  such  escapes  in  safe  condition.  Under 
such  statutes,  the  owner  may  be  liable  to  a  criminal 
prosecution  for  his  failure  to  observe  the  law,  and 
also  liable  in  an  action  for  damages  for  death  or  inju- 
ries caused  by  his  negligence.  Under  such  statutes, 
it  would  be  the  duty  of  a  landlord  to  keep  a  fire 
escape  in  repair,  although  he  would  be  under  no  obli- 
gation to  keep  the  premises  generally  in  repair. 
However,  under  such  statutes,  it  is  the  landlord's 
duty  to  keep  such  appliances  safe  only  for  the  pur- 
poses for  which  they  are  intended  by  the  law.  Conse- 
quently, where  a  child,  playing  upon  a  fire  escape, 
was  a  mere  trespasser,  and  had  no  right  there  at  the 

'8  Purcell  T.  English,  86  Ind.  34,  44  Am.  Eep.  255. 
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time,  the  landlord  was  not  liable  for  injuries  received 
by  sueh  child,  due  to  the  unsafe  condition  of  the 
platform^® 

39.  Right  to  repair  and  improve. — ^It  has  already 
been  stated  that,  in  absence  of  any  agreement,  or  of  a 
statute  requiring  repairs  to  be  made,  the  landlord. is 
not  obliged  to. keep  leased  premises  in  repair.  It  is 
also  held  that  where  the  landlord  is  under  no  duty 
to  make  repairs,  he  has  no  right  to  enter  upon  the, 
leased  premises  to  make  repairs,  even  such  a;s  seem 
necessary  to  him,  unless  he  has  reserved  in  the  lease 
a  right  to  enter  for  such  a  purpose.**  Moreover, 
where  a  landlord  has  agreed  to  make  repairs,  or  has 
reserved  the  right  to  enter  for  the  purpose  of  making 
repairs,  he  cannot  under  such  a  right  disturb  his 
tenant  in  the  quiet  possession  of  the  premises,  beyond 
what  is  absolutely  necessary  to  restore  the  property 
to  the  condition  in  which  it  was  at  the  time  the  lease 
was  made. 

The  rule  as  to  improvements  is  the  same  as  that 
regulating  repairs.  A  landlord  may  agree  with  his 
tenant  to  make  improvements  upon  the  premises,  but 
in  the  absence  of  such  an  agreement,  he  is,  of  course, 
under  no  obligation  to  do  so. 

In  the  absence  of  an  agreement  between  the  parties, 
or  of  some  statute  giving  the  right,  a  landlord  has, 
in  general,  no  right,  as  landlord,  to  enter  upon  the 
premises  leased  by  him  to  a  tenant,  except  for  the 
sole  purpose  of  preventing  waste,  or  for  the  purpose 


"  MeAlpiu  V.  Powell,  70  N.  Y.  126. 

s»  Goebel  v.  Hough,  26  Minn.  252,  2  N.  W.  847.     See  Darlington  v.  De 
Wald,  194  Pa.  St.  305,  45  Atl.  57,  Leading  Illustrative  Cases. 
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of  protecting  himself  from  liability  for  actions  based 
upon  his  negligence. 

40.  Right  to  fixtures. — Articles  affixed  by  a  ten- 
ant to  the  realty  becomej  as  a  general  rule,  a  part 
of  the  premises,  and  belong,  therefore,  to  the  land- 
lord. To  this  general  rule  there  are,  however,  certain 
well  established  exceptions,  such  as  trade,  agricul- 
tural, and  domestic  fixtures  which  have  already  been 
considered  in  a  preceding  chapter.  Unless  the  ten- 
ant has  the  right,  by  some  such  special  rule  of  law, 
to  remove  fixtures,  the  right  of  the  landlord  to  them 
is  well  settled. 
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CHAPTEE  VIII. 
THE  TENANT'S  RICHTS,  DUTIES,  AND  LIABILITIES. 

41.  In  general. — We  have  seen  that  a  tenant,  by 
covenant,  or  contract,  made  with  his  landlord,  may 
stipulate  for  such  rights  or  be  bound  by  such  duties 
as  the  parties  may  agree.  It  has  also  been  pointed 
out  that  the  very  fact  that  one  is  a  tenant  binds  him 
to  certain  implied  covenants,  namely,  to  pay  rent,  to 
cultivate  farm  lands  in  a  husbandlike  manner,  not 
to  commit  waste,  to  surrender  the  premises  in  good 
condition,  and,  at  common  law,  to  repair.®^  We 
desire,  in  this  chapter,  to  consider  some  of  these 
points  more  at  length,  particularly  the  rights,  duties, 
and  liabilities  of  a  tenant  independent  of  covenants. 

42.  Right  to  possession. — At  common  law  the 
right  of  possession  of  the  leased  premises  remains  in 
the  landlord  even  after  the  making  of  the  lease,  it 
being  necessary  for  the  tenant  to  enter  upon  the  prem- 
ises before  his  legal  right  of  possession  begins.  At 
the  present  time,  however,  it  is  the  general  rule  that 
it  is  not  necessary  for  a  tenant  to  enter,  and  to  take 
formal  possession  of  the  premises,  before  his  right 
of  possession  begins,  since,  by  the  great  weight  of 
authority,  his  right  of  possession  will  date  from  the 
making  of  the  lease,  unless  the  lease  contains  a  stipu- 
lation to  the  contrary.®^    In  case  a  lease  is  given  for  a 

81  See  chapter  on  Covenants. 

82  Moore  v.  Guardian  Trust  Co.,  173  Mo.  218,  73  S.  W.  143. 
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term  to  commence  in  the  future,  the  tenant's  right  of 
possession  will  date,  however,  not  from  the  time  of 
the  making  of  the  lease,  but  from  the  time  that  the 
lease  is  to  go  into  effect.  Under  the  old  rule,  a  tenant 
could  not  sub-let  to  another  tenant  unless  the  first 
tenant  had  entered  and  taken  possession  of  the  prop- 
erty, since,  otherwise,  he  had  no  possession  to  deliver 
to  the  sub-tenant.  At  the  present  time,  however, 
where  the  lease  contains  nothing  to  the  contrary,  a 
person  who  has  leased  premises  from  a  landlord  may 
sub-let  them  to  another  person,  although  the  first- 
tenant  has  never  entered  upon  and  taken  possession 
of  the  premises.  Sometimes  a  lease  contains  an 
express  covenant  on  the  part  of  the  landlord  that  he 
will  put  the  tenant  in  possession,  of  the  property,^  and 
some  courts,  following  the  English  doctrine,  hold  that 
when  the  tenant  is  entitled  to  possession,  if  there  is 
any  obstacle  to  his  entry,  whether  caused  by  the  land- 
lord or  by  some  third  person,  the  landlord  is  liable.*® 
The  general  rule  in  this  country,  however,  seems  to 
be  that  the  landlord  performs  his  full  duty  with 
reference  to  the  tenant's  possession  if  he  himself 
(that  is,  the  landlord)  does  nothing  to  prev^t  the 
entry  of  the  tenant ;  in  other  words,  that  the  landlord 
is  not  responsible  if  the  tenant's  entry  is  opposed 
by  persons  not  claiming  under  the  landlord.  In  aU 
cases,  where  the  tenant  has  the  right  of  possession,  he 
may  bring  an  action  of  ejectment  against  either  his^ 
landlord  or  any  third  person  who  may  be  withholding 
from  him  the  lawful  possession  of  the  property. 
Injuries  to  possession.    We  have  seen  in  a  previous; 

83  Cohn  V.  Norton,  57  Conn.  480,"  18  Atl.  595,  5  L.  E.  A.  572. 
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chapter  that  for  permanent  injury  to  the  premises  the 
landlord  has  a  right  of  action.  For  an  injury,  how- 
ever, that  disturbs  the  tenant's  right  of  possession, 
an  action  may  be  maintained  by  the  tenant  himself, 
and  where  the  injury  affects  only  the  possession,  and 
not  the  permanent  value  of  the  property,  the  tenant 
has  the  sole  right  of  action.  When,  however,  an 
injury  disturbs  both  the  possession  and  also  the  land- 
lord's right  in  the  property,  the  tenant  may  sue  the 
wrongdoer  for  the  injury  done  to  his  possession,  and 
the  landlord  may  also  sue  him  for  the  wrong  done 
to  the  landlord's  interest-  A  tenant  may  even  sue 
his  landlord,  in  case  the  landlord  trespasses  upon 
the  property  and  disturbs  his  tenant  in  his  right  of 
possession.®*  A  tenant  has  also  the  right  to  protect 
his  possession  against  injury  caused  by  nuisances, 
and  he  may,  by  means  of  injunction,  protect  his  rights 
by  restraining  the  maintenance  of  a  nuisance  which 
affects  his  health  or  his  comfort,  or  the  reason- 
able use  and  enjoyment  of  his  leased  premises.  The 
amount  of  damages  that  a  tenant  may  recover  for  an 
injury  to  his  right  of  use  and  occupation  of  the  prop- 
erty will  generally  be  the  amount  of  the  depreciation 
in  the  rental  value  of  tiie  property  from  the  time  of 
the  injury  even  unto  the  end  of  the  term,  if  the 
injury  continues  thus  long. ' 

Eviction  from  possession.  A  tenant  may  be  evicted 
from  his  possession  of  leased  premises  either  by  some 
act  on  the  part  of  his  landlord  or  by  some  third  per- 
son, and  evictions,  as  already  pointed  out,  may  be 
either  actual  or  constructive.    A  mere  trespass,  how- 

84  Shaft  V.  Carey,  107  Wis.  273,  83  N.  W.  288. 
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ever,  will  not  amount  to  an  eviction,  since  to  consti- 
tute an  eviction  there  must  be  some  act  which  sub- 
stantially deprives  the  tenant  of  the  entire  use  of 
the  whole  or  a  part  of  the  premises.®^  When  a  tenant 
has  been  evicted  by  some  person,  whether  by  his  land- 
lord or  by  some  other  person,  he  has  his  right  to  an 
action  for  damages.  In  a  proper  case  he  may  bring 
an  action  in  ejectment,  or  any  other  action  that  the 
statutes  may  provide.  In  such  cases,  the  amount  that 
a  tenant  may  recover  in  an  action  for  damages  will 
generally  be  the  actual  loss  which  the  tenant  has 
sustained,  including,  in  a  lease  of  business  premises, 
injury  to  a  tenant's  business,  or  to  his  stock  in 
trade.®® 

43.  Cannot  deny  landlord's  title.-^One  of  the 
tenant's  implied  obligations  is  that  he  cannot,  dur- 
ing the  continuance  of  the  lease,  deny  his  landlord's 
title  to  the  premises.®^  The  tenant  is  said  to  be 
estopped  to  deny  the  validity  of  his  landlord's  claim 
or  title  to  the  land.  No  matter  how  questionable  the 
landlord's  title  may  be,  any  tenant  who  goes  into 
possession  of  property  under  a  lease  cannot  question 
the  title.  Should  a  tenant,  for  any  reason,  desire  to 
deny  his  landlord's  right  to  "the  land,  he  must  first 
surrender  to  his  landlord  the  possession  of  the  prem- 
ises. While,  however,  he  remains  a  tenant,  it  is  his 
legal  duty  to  acknowledge  the  title  of  him  from  whom 
he  obtained  his  lease.    Even  where  a  tenant  goes  into 

85  Eoy,ce  v.  Guggenheim,  106  Mass.  201,  8  Am.  Rep.  322. 

88  Chapman  v.  Kirby,  49  111.  211. 

87  Davis  V.  Williams,  130  Ala.  530,  80  So.  488,  54  L.  E.  A.  749,  89  Am. 
St.  Eep.  55,  Leading  Illustrative  Cases  ;  Nicrosi  v.  Phillipi,  91  Ala.  299, 
8  So.  561,  Leading  Illustrative  Cases. 
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possession  under  a  lease  that  may  be  void,  neverthe- 
less, when  in  possession  under  such  lease,  he  is  bound 
by  this  rule  of  estoppel.  Where,  however,  a  tenant 
has  been  induced  by  fraud,  or  misrepresentation,  on 
the  part  of  his  landlord,  to  enter  into  the  relation 
of  landlord  and  tenant,  the  doctrine  of  estoppel  does 
not  apply.  The  doctrine  does  apply,  however,  to 
tenancy  by  sufferance  or  at  will,  and  likewise  to 
tenants  who  hold  over  after  the  expiration  of  their 
terms.  The  rule  also  applies  to  persons  claiming 
under  a  tenant,  as,  for  example,  to  his  sub-tenant  and 
assignee,  and,  although  the  landlord  may  have  trans- 
ferred or  assigned  his  rights  to  another,  a  tenant,  or 
those  claiming  under  him,  will  be  estopped  to  deny 
the  title  of  those  claiming  under  the  landlord.  More- 
over, in  case  of  the  landlord's  death,  if  the  tenant 
continues  in  possession  of  the  leased  premises,  he 
will  be  estopped  to  deny  the  title  that  the  landlord's 
heirs,  or  executors,  or  administrators,  may  claim  to 
have  derived  from  the  landlord.** 

44.  Use  and  enjoyment  of  premises. — ^A  tenant  is 
entitled  to  all  the  easements  and  privileges  that 
lawfully  belong  to  the  use  and  enjoyment  of  the 
leased  premises.  He  must,  however,  treat  the.  prem- 
ises in  such  a  way  that  no  material  injury,  except 
such  as  results  from  the  reasonable  wear  and  tear  of 
the  property,  shall  be  done  to  them.  A  tenant  cannot, 
moreover,  put  the  leased  premises  to  any  use  not 
intended  by  the  lease.  We  have  also  seen  that  the 
lease  itself  may  contain  conditions  or  restrictions  as 
to  the  way  and  manner  in  which  the  premises  shall 

ssBlantin  v.  Whitaker,  11  Humph.  313  (Tenn.). 
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be  used,  and,  in  connection  with  implied  covenants, 
it  was  stated  that  there  was  an  implied  obligation  on 
the  part  of  the  tenant  not  to  commit  waste.  Waste 
may  be  defined  as  spoiling,  injury,  or  destruction  of 
the  premises,  either  of  buildings,  woods,  or  land,  or,, 
in  fact,  of  anything  pertaining  to  the  permanent  use 
and  enjoyment  of  the  property,  which  will  affect  or 
prejudice  the  rights  of  the  landlord.  In  other  words, 
waste  is  a  permanent  injury  to  the  landlord's  right 
of  reversion.  A  tenant  must  not  only  commit  no 
waste  himself,  but  he  must  not  permit  or  allow  an- 
other to  do  so,  since  he  will  be  responsible  not  only 
for  permanent  injuries  caused  by  himself,  but  also 
for  those  permitted  by  him  on  the  leased  premises. 

Waste  may  result  from  positive  acts  of  destruction 
or  from  a  tenant's  neglect  or  omission  to  do  what 
may  be  reasonably  necessary  to  prevent  a  permanent 
injury  to  the  property.  The  question  of  waste  fre- 
quently arises  in  connection  with  the  question  of 
repairs.  This,  however,  depends  upon  the  tenant's 
duty  to  make  repairs,  which  is  discussed  in  a  subse- 
quent paragraph.  In  the  case  of  farm  lands,  it  is 
the  tenant's,  duty  to  see  that  the  land  is  tilled  in  a 
good  and  husbandlike  manner.  His  failure  or  neglect 
to  do  this  ilaay  consequently  amoimt  to  waste.  Where, 
however,  farm  lands  are  rented  under  no  agreement, 
either  express  or  implied,  that  they  shall  be  tilled, 
it  would  not  be  waste  to  leave  the  land  uncultivated. 
Waste  may,  in  general,  be  illustrated  by  the  tearing 
dqwn  of  buildings,  by  the  destruction  of  fences  and 
walls,  shrubbery  and  ornamental  trees,  by  change  or 
alterations  in  the  interior  of  buildings  without  the 
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consent  of  the  landlord,  by  the  unwarranted  cutting 
of  standing  timber  for  the  purposes  of  sale,  or  by 
the  removal  of  ore  or  coal  from  mines  without  the 
permission  of  the  owner.  A  distinction,  however,  is 
made,  in  some  of  the  cases,  between  the  opening  of 
a  new  mine  and  the  working  of  a  mine  opened  before 
the  tenancy  began.  Under  the  old  common  law,  it 
was  waste  for  the  tenant  to  open  a  new  mine,  but 
he  could  operate  those  which  were  opened  at  the  time 
of  his  entry  into  possession. 

Emblements  and  estovers.  By  the  common  law,  a 
tenant  is  entitled  to  estovers,  but  is  not  entitled  to 
emblements.  The  word  estovers  means  necessary  sup- 
port or  maintenance,  Hud,  as  applied  to  land,  it  means 
the  right  to  take  from  the  land  necessary  wood  or 
other  material  for  the  repair  of  fences  and  buildings, 
or  for  agricultural  purposes,  also  for  fuel.**  The 
doctrine  of  estovers,  however,  is  not  of  as  much  impor- 
tance today  as  it  was  in  ancient  times. 

By  emblements  is  generally  meant  crops  growing 
upon  the  land,  that  is,  crops  raised  annually,  and  pro- 
duced by  the  labor  of  man.  The  word  includes  grain 
and  vegetables  of  aU  kinds  produced  by  industry. 
In  the  law  of  landlord  and  tenant,  the  word  emble- 
ments has  a  special  meaning,  namely :  the  crops  left 
growing  on  the  premises  by  an  outgoing  tenant.  As 
long  as  a  tenant  is  in  possession  of  leased  premises, 
he  is  entitled,  of  course,  to  emblements,  using  the 
word  in  its  general  meaning.  Wheire, ,  hpwever,  a 
tenant  plants  a  crop,  knowing  that  his,  term  will  end 
before  the  crop  matures,  he  has  no  right,-  after  he  has 

80  Anderson  v.  Cowan,  125  Iowa  259,  101  N.  W.  92  X 
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yielded  possession  of  the  land  to  his  landlord,  to 
enter  at  some  subsequent  period  and  gather  the  crop. 
As  has  been  said,  it  is  his  own  folly  to  sow  when 
he  knows  that  his  term  will  not  continue  sufficiently 
long  for  him  to  reap.  This  rule  applies,  however, 
only  to  cases  where  the  end  of  the  term  is  certain. 
Where  a  tenancy  is  ended  without  the  tenant's  fault, 
he  will  be  entitled  to  the  crops  already  sown."**  Ac- 
cordingly, in  some  of  the  books  and  eases,  the  word 
"  emblements,  in  the  law  of  landlord  and  tenant,  means 
the  right  of  a  tenant  to  take  from  the  soil  the  crops 
that  he  has  planted,  where  his  tenancy  was  terminated 
by  some  unforeseen  contingency.  Thus,  crops  planted 
during  a  tenancy  at  will  belong  to  the  tenant  where 
the  landlord  terminates  the  lease  before  the  crops  are 
matured."^  Also,  where  a  tenant  for  life  dies  between 
the  planting  and  the  reaping  of  a  crop,  his  personal 
representatives  are  entitled  to  the  emblements.  In 
some  states,  it  is  held  that  by  custom  a  tenant  is  enti- 
tled to  reap  a  crop  sown  by  him,  although  it  does  not 
mature  until  after  the  expiration  of  a  lease  for  a  fixed 
term.  A  distinction,  however,  is  made  in  some  of 
these  cases  between  the  time  when  the  crop  was 
planted ;  for  example,  if  a  tenant,  whose  lease  expires 
in  the  spring, 'sows  in  the  fall,  he  is  entitled,  according 
to  these  cases,  to  the  crop  maturing  in  the  spring, 
although  such  maturity  is  not  until  after  the  ter- 
mination of  his  lease.  Where,  however,  a  tenant  does 
not  sow  until  spring,  he  is  not  entitled  to  the  crop 

90  Morgan  v.  Morgan,  65  Ga.  493 ;  Harris  v.  Carson,  7  Leigh  632  (Va.), 
30  Am.  Dec.  510. 
81  Plummer  v.  Cvprier,  52  N.  H.  287,  296. 
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when  grown,  if  his  lease  is  to  terminate  soon  after  the 
crop  is  sown.*^ 

45.  Repairs. — ^As  already  shown  in  a  preceding 
chapter,  a  landlord  is  under  no  obligation,  in  the  ab- 
sence of  some  statute,  or  an  agreement  with  his  ten- 
ant, to  the  contrary,  to  make  ordinary  repairs  upon 
the  leased  premises.  In  fact,  as  stated  in  connection 
with  implied  covenants,  this  duty  is  imposed  upon  the 
tenant  himself.  At  common  law,  the  duty  of  the 
tenant  to  make  repairs  is  closely  connected  with  his 
duty  not  to  commit  or  to  permit  any  waste.  Under 
the  common  law  rule,  a  tenant's  duty  to  repair  is, 
however,  only  a  duty  to  keep  the  buildings  wind-  and 
water-tight;  to  keep  fences  in  good  order;  and  to 
replace  doors  and  windows  that  are  broken  during 
his  term.  But  a  tenant  is  not  responsible  for 
ordinary  wear  and  tear,  nor  is  it  his  duty  to  rebuild 
premises  that  have  been  blown  or  burnt  down,  More- 
over, his  common  law  duty  to  repair  does  not  include 
substantial  repairs,  as,  for  example,  putting  a  new 
roof  on  a  building.  Nor  is  it  his  duty  to  paint,  or  to 
whitewash,  or  to  paper,  the  buildings  or  their  rooms. 
Under  no  circumstance^  is  it  his  duty,  in  absence  of 
express  agreement,  to  improve  the  premises,  or  to 
leave  them  in  a  better  condition  than  they  were  in 
when  delivered  to  him.  Where  a  tenant  voluntarily 
makes  repairs  not  included  in  his  common  law  duty, 
he  cannot,  however,  recover  from  his  landlord  the 
cost  of  such  repairs.  Neither  can  he  deduct  such 
cost  from  the  payment  of  his  rent.  Custom  and 
usage  may  affect  the  tenant's  common  law  duty  to 

»2  Biggs  V.  Brown,  2  S.  &  K.  14  (Pa.). 
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make  minor  repairs,  and,  where  it  is  the  established 
practice  of  the  owner  of  buildings,  who  rents  them,  to 
undertake  repairs  on  his  own  account,  a  tenant  may 
be  relieved  even  from  his  common  law  duty  to  keep 
the  premises  wind-  and  water-tight. 

46.  Sub-letting  and  assigning. — The  right  of  a 
tenant  to  sub-let,  or  to  assign,  his  term  has  already 
been  referred  to  in  several  connections.  Consequent- 
ly, it  will  be  sufficient  to  repeat  here  that  a  tenant, 
unless  he  has  bound  himself  to  the  contrary  by  a 
covenant,  may  either  sub-let  or  assign  his  term,  ^he 
difference  between  sub-letting  and  assigning  has  also 
been  previously  explained;  namely,  a  sub-letting  is 
a  lease  for  a  term  shorter  than  the  tenant's  own  term, 
while  an  assignment  is  a  transfer,  from  the  tenant 
to  another,  of  the  tenant's  entire  term,  "We  have 
also  seen,  in  connection  with  covenants,  that  a  cove- 
nant not  to  assign  will  not  be  broken  by  a  sub-letting, 
and  that  a  covenant  not  to  sub-let  will  not  be  broken 
by  an  assignment.  In  most  leases,  however,  the  rights 
of  the  tenant,  with  reference  to  sub-letting  and  assign- 
ing, are  governed  by  the  agreement  -of  the  parties. 
Moreover,  in  some  states,  by  force  of  statute,  a  tenant 
cannot  sub-let  or  assign,  even  in  the  absence  of  an 
express  covenant  to  "that  effect,  without  the  permis- 
sion of  his  landlord. 

47.  Liability  for  injuries. — ^Liability  for  injuries 
received  by  persons  on  leased  premises  has  already 
been  partially  discussed,  in  the  preceding  chapter,  in 
connection  with  the  landlord's  liability.  Where,  how- 
ever, injuries  are  received  by  persons  owing  to  the 
failure  or  neglect  of  a  tenant  to  keep  the  property  in 
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a  reasonably  safe  condition,  when  it  is  Ms  duty  to 
do  so,  the  tenant  himself  will  be  liable  to  an  action 
for  damages.  The  distinction  between  the  land- 
lord's liability  and  the  tenant's  liability,  with  refer- 
ence to  the  condition  of  the  premises  before  and 
after  the  tenant's  term  began,  has  already  been 
pointed  out.  Accordingly,  Where  a  tenant 'negligently 
leaves  open  a  coalhole  in  the  sidewalk,  so  that  a 
person  walking  in  the  street  falls  through  and  is 
injured,  the  tenant  himself  will  be  responsible.  Also 
where  a  tenant  undertakes  to  repair  the  premises, 
he  will  be  responsible  for  injuries  inflicted  upon  other 
persons,  by  reason  of  either  his  own  neglect  or  the 
neglect  of  persons  in  his  employ,  during  the  making 
of  the  repairs. 

A  tenant  who  keeps  dangerous  animals  upon  his 
premises  keeps  them  there  at  his  own  peril.  They 
are,  in  themselves,  a  nuisance,  and  the  tenant  will  be 
liable  for  any  injuries  caused  by  them.  Moreover,  as 
a  general  rule,  regardless  of  all  questions  between  the 
landlord  and  tenant  as  to  whose  duty  it  is  to  repair, 
a  tenant  who  is  in  the  possession  of  premises  owes 
a  duty  to  all  persons  whom  he  invites  upon  the  prem- 
ises, or  to  those  whom  he  induces  to  come  there,  or 
to  those  who  resort  there  for  the  purposes  of  business, 
to  keep  the  premises  in  a  reasonably  safe  condition.*"* 
For  injuries  received  by  such  third  persons,  due  to 
the  unsafe  condition  of  the  premises,  the  tenant  will 
be  liable. 

48.  Fixtures. — The  right  of  a  tenant  to  remove 
from  the  leased  premises  certain  kinds  of  property, 

93  Hussey  v.  Eyan,  64  Md.  426,  2  AtL  729,  54  Am.  Eep.  772. 
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known  as  domestic,  trade,  and  agricultural  fixtures, 
has  already  been  considered  in  a  previous  chapter. 

49.  Rent.T — The  most  important  duty  imposed 
upon  a  tenant  is  his  duty  to  pay  rent.  Originally, 
the  term;  "rent"  had  a  technical  meaning,  being 
something  which  a  tenant  renders  (returns)  out  of 
the  profits  of  the  land  which  he  enjoys.  In  modem 
times  it  is  a  compensation  paid  for  the  use  of  land. 
It  is;  of  course,  usually  money,  although  by  agree- 
ment it  may  be  something  else.  The  matter  of  rent 
inyolves  so  many  details  that  it  is  made  the  subject 
of  a  special  subsequent  chapter. 
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RENT. 

50.  Tenant's  duty  to  pay. — The  paramount  duty 
of  a  tenant  is  the  payment  of  rent  The  amount  of 
rent  is  generally  fixed  by  the  terms  of  the  lease,  but, 
in  the  absence  of  any  express  agreement  as  to  the 
amount,  it  is  the  tenant's  legal  duty  to  pay  what  the 
premises  are  reasonably  worth.  While  rent  is  gen- 
erally payable  ia  money,  yet  it  may  be,  by  agreement 
between  the  parties,  paid  in  any  other  thing  of  value ; 
for  example,  services,  or  crops,  or  goods  in  general. 
The  tenant's  duty  to  pay  rent  does  not  depend  upon 
his  actual  occupation  of  the  premises.  Thus,  where 
a  tenant  has  the  legal  possession  of  property,  with 
full  right  to  enter  there,  and  to  enjoy  the  same,  he 
is  under  obligation  to  pay  the  stipulated  rent,  whether 
he  actually  takes  possession  of  the  premises  or  not. 
For  example,  where  one  leased  a  building  for  several 
years,  occupied  it  for  one  year,  then  locked  the  door 
and  went  away,  retaining  possession  of  the  premises, 
but  not  occupying  the  same,  he  was  held  liable  for 
the  rent  for  the  entire  term.®*  Likewise,  where  a  lease 
is  renewed,  a  tenant  is  liable  for  the  rent,  whether 
he  occupies  the  premises  or  not.  As  pointed  out  in  an 
earlier  chapter,  the  relation  of  landlord  and  tenant 
may  exist  without  the  reservation  of  a  rent,  but  this 

94  Hall  V.  Western  Transp.  Co.,  34  N.  Y.  284. 
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occurs  only  in  special  and  unusual  cases,  and  by  the 
express  agreement  of  the  parties. 

51.  Who  is  liable  for  rent.^— Generally  speaking, 
only  the  tenant  is  liable  for  the  payment  of  rent.  A 
third  person,  however,  in  consideration  for  the  exe- 
cuting of  a  lease  in  favor  of  another  person,  may  make 
liimself  personally  liable  to  pay  the  rent.  In  case  a 
tenant  is  an  infant,  while,  as  we  have  seen,  he  may 
avoid  his  lease,  yet  so  long  as  he  remains  in  posses- 
sion, he  must  pay  a  reasonable  rent,  just  as  he  must 
pay  for  other  necessities.  In  case  of  the  death  of  a 
tenant,  the  obligation  to  pay  the  rent  under  his  lease 
will  fall  upon  his  personal  representatives.  If  a 
lease  of  property  is  made  to  two  or  more  persons 
jointly,  any  one  of  them  will  be  Jiable  for  the  entire 
rent.®"  Where,  however,  one  takes  the  lease  as  the 
agent  of  some  other  person,  the  fact  of  such  agency 
being  known  to  the  landlord,  the  principal,  and  not 
the  agent,  will  be  responsible  for  the  rent.  In  case 
of  a  sub-letting,  or  an  assignment,  of  the  leased  prem- 
ises by  the  tenant,  he  will  still  be  liable  for  the  rent, 
unless  the  landlord  agrees  to  accept  the  new  tenant  in 
place  of  the  old,  and  to  relieve  the  latter  from  all 
further  responsibility.  The  mere  fact,  however,  that 
a  landlord  accepts  rent  from  a  sub-tenant,  or  from 
an  assignee,  without  having  released  the  original  ten- 
ant, will  not  relieve  such  original  tenant  from  his 
duty  to  pay. 

In  case  a  lease  is  assigned,  and  the  assignee  goes 
into  possession  of  the  premises,  a  privity  of  estate 
is  created  between  the  assignee  and  the  original  land- 
as  Ding  V.  Kennedy,  7  Colo.  App.  72,  41  Pac.  1112. 
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lord,  and  the  assignee  becomes  liable  to  the  original 
landlord  for  the  rent  reserved  in  the  lease.  This  is 
so  because  a  covenant  to  pay  rent  is  a  covenant  that 
runs  with  the  land;  and  the  assignee  in  possession  of 
the  land  will  be  bound  by  the  covenant.  This  rule, 
however,  does  not  apply  to  a  sub-tenant  of  the  original 
tenant.  A  sub-tenant  incurs  no  responsibility  to  the 
landlord  of  the  first  tenant,  unless,  as  in  some  states, 
a  statute  makes  him  liable."® 

52.  Rent  payable  to  whom. — As  a  general  rule, 
rent  is  payable  only  to  the  landlord,  or  to  an  ageht 
authorized  by  the  landlord  to  receive  the  rent.  In 
case  two  or  more  persons  as  partners  rent  property 
to  a  tenant,  the  rent  may  be  lawfully  paid  to  any  one 
of  the  partners.  Where  the  leased  premises  are  sold 
by  the  landlord,  future  rents  are  payable  to  the  pur- 
chaser of  the  property,  but  rents  already  due  before 
the  sale  was  made  are  payable  to  the  former  owner. 
Proper  notice  of  a  sale  of  the  preinises  by  the  land- 
lord should,  however,  be  given  to  a  tenant ;  otherwise, 
a  tenant  who  continues  to  pay  rent  to  his  original 
landlord,  after  the  sale  is  made,  will  be  protected 
against  claims  for  rent  by  the  purchaser.®'^  Instead 
of  selling  the  property  outright,  a  landlord  may  assign 
the  rent  to  some  third  person,  and  in  case  of  notice  of 
such  assignment  to  the  tenant,  it  will  be  his  duty  to 
pay  rent  thereafter  to  the  assignee.  But  even  when 
the  entire  property  is  sold  by  the  landlord,  he 
may  covenant  in  the,  deed  of  sale  that  the  rent  for 

9«Giading3  v.  Felker,  70  Tex.  176,  7  S.  W.  694.  As  to  a  Bub-tenant's 
statutory  liability  to  the  landlord,  see  St.  Joseph,  etc.,  E.  R.  Co.,  v.  St.  Louis, 
etc.,  K.  B.  Co.,  135  Mo.  173,  36  S.  W.  602,  33  L.  E.  A.  607. 

07  O  'Connor  v.  Kelly,  41  Cal.  432. 
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an  unexpired  term  shall  be  stiU  payable  to  him,  in 
whicli  case  it  will  be  the  duty  of  the  tenant  to  continue 
the  payment  of  rent  to  his  original  landlord.  In 
case  of  a  landlord's  death,  aU  unpaid  rents  are  due 
to  his  heirs  or  to  his  personal  representatives. 

53,  Time  and  mode  of  payment. — The  lease  gen- 
erally fixes  the  time  when  the  rent  is  to  be  paid. 
In  case  of  a  yearly  rent,  the  rent,  at  common  law,  in 
absence  of  an  agreement  to  the  contrary,  is  not  pay- 
able until  the  end  of  the  year.  The  lease,  however, 
may  provide  that  the  rent  shall  be  paid  quarterly,  or 
monthly..  In  ordinary  cases,  where  dwelling  houses 
are  leased,  the  rent,  either  by  agreement  or  by  cus- 
tom, is  payable  each  month.  The  parties  may,  how- 
ever, by  contract,  agree  upon  any  time  for  the 
payment  of  the  rent.  In  case  the  rent  is  made  payable 
on  a  certain  day,  the  tenant  has  the  whole  of  the  day 
in  which  to  pay  his  rent,  and  it  has  been  held  that  he 
wiU  not  be  in  arrears  until  after  midnight  of  that 
day.®  *  Rent  is  regularly  payable  in  cash.  It  may,  how- 
ever, be  paid  bj*  check,  with  the  consent  of  the  land- 
lord. If,  however,  the  check  should  be  dishonored  at 
the  bank,  especially  if  presented  within  a  reasonable 
time,  the  tenant  will  still  be  liable  to  the  landlord  for 
the  amount  of  the  cheek.  Should  a  landlord  accept  a 
promissory  note  for  rent  due  and  unpaid,  the  note  will 
not  constitute  a  payment,  unless  so  agreed  by  the  land- 
lord, until  it  has  been  actually  paid. 

Whether  in  advance.  A  landlord  may  stipulate  that 

98  Dibble  v.  Bowater,  2  E.  &  B.  564  (Eng.,  Q.  B.).  Sunday.  Bent  falling 
due  on  Sunday  may  lawfully  be  paid  on  that  day.  It  will,. therefore,. if  not 
paid,  be  in  arrears  on  Monday.  Child  v.  Edwards  (1909),  2  K.  B.  753 
(Eng.). 
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rents  shall  be  payable  in  advance,  and  it  may  be  made 
a  condition  precedent  to  the  possession  of  the  prem- 
ises by  the  tenant.  The  agreement  as  to  advance  pay- 
meiits  may  be  for  the  Entire  term,  or  the  contract 
may  provide  that  the  rent  shall  be  paid  for  stated 
periods,  for  example,  monthly  or  quarterly  in  ad- 
vance. Although  the  first  payment  has  been  made  in 
advance  by  the  tenant,  and  he  has  gone  into  possession 
by  virtue  of  such  payment,  the  lease  may  nevertheless 
contain  a  provision  that  the  tenancy  shall  terminate 
and  be  forfeited  in  case  the  tenant,  upon  any  future 
rental  day,  fails  to  pay  his  rent  in  advance  as  agreed. 
Where  payment  for  rent  has  been  made  in  advance, 
and  the  premises  are  subsequently  sold  by  the  land- 
lord, the  payment  so  made  will  be  good  against  the 
purchaser  of  the  property.®®  * 

Where  rent  has  been  paid  in  advance,  and,  before 
the  expiration  of  the  term  for  which  the  rent  has 
been  paid,  the  property  is  destroyed  by  fire,  the  ques- 
tion may  arise  whether  the  tenant  can  recover  from 
the  landlord  such  a  proportionate  part  of  the  rent 
paid  as  the  remainder  of  the  term  is  of  the  entire 
term.  For  example,  suppose  a  tenant  paid  a  land- 
lord $1,000  in  advance  for  a  rental  term  of  a  year, 
and  when  three  months  of  the  term  had  expired, 
the  property  was  destroyed  by  fire.  Can  the  tenant 
recover  three-fourths  of  his  payment,  namely,  $750, 
or  may  the  landlord  legally  retain  the  full  amount  ? 
This  question  has  been  decided  both  ways.  For  exam- 
ple, it  has  been  held  that  the  tenant  may  recover  a 
proportionate  part  of  the  rent,  on  the  ground  that 

99  stone  V.  Patterson,  19  Pick.  476  (Mass.),  31  Am.  Dec.  156. 
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there  is  an  implied  contract  by  the  landlord  to  fur- 
nish the  tenant  the  use  of  the  building  for  the  entire 
time  during  which  he  paid  for  it/  On  the  other  hand, 
it  is  held  that  the  tenant  cannot  recover  a  propor- 
tionate part,  but  that  the  landlord  may  retain  the 
entire  amount  of  the  rent,  on  the  ground  that"  the 
tenant  assumed  the  risk  voluntarily,  and  did  not  pro- 
tect himself  by  any  provision  to  the  contrary  in  the 
lease,  as  he  might  have  done. 

54.  Change  in  amount  of  rent. — ^Where,  by  the 
terms  of  the  lease^  the  tenant  has  agreed  to  pay  a 
certain  rent,  the  landlord  cannot,  during  the  term, 
increase  the  amount  of  the  rent,  and  the  tenant  can- 
not insist  upon  its  decrease.  The  parties,  however,  by 
a  new  agreement,  and  by  a  surrender  and  cancellation 
of  the  former  lease,  can  make  any  change  in  the 
amount  of  rent  that  they  may  mutually  agree  upon. 
Since  this  amounts  to  a  new  lease,  an  agreement 
for  the  reduction  or  increase  of  rent  must  be  in 
writing,  in  order  to  satisfy  the  statutes  requiring 
certain  contracts  to  be  in  writing,  just  as  in  case  of 
an  original  lease,^  Moreover,  a  mere  promise  by  the 
landlord  to  accept  a  smaller  rent  than  is  reserved  by 
the  lease  may  be  void,  for  lack  of  a  consideration.  A 
lease  may  contain  a  stipulation  for  an  increased  rent 
in  case  the  property  is  used  for  some  other  purpose 
than  the  one  intended  at  the  time  the  lease  is  made. 
For  example,  a  provision  in  a  lease  that  the  rent  shall 
be  increased  in  case  the  premises  are  used  for  the 

1  Porter  v.  TuU,  6  Wash.  408,  33  Pac.  965,  36  Am.  St.  Eep.  172,  22  L.  E.  ' 
A.  613. 

2  Barnett  v.  Barnes,  73  111.  216. 
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sale  of  intpxieating  liquor,  is  binding.  Where  a  defi- 
nite contract  has  been  made  for  a  certain  rent,  and 
for  a  certain  period,  the  fact  that  the  property  has 
materially  increased  in  value,  or  that  the  tenant,  by 
his  own  efforts,  as,  for  example,  by  improved  cultiva- 
tion of  farm  lands,  has  rendered  the  same  of  greater 
worth,  will  not  justify  the  landlord  in  increasing  the 
rent.  On  the  other  hand,  the  depireciation  in  vakie 
of  the  property,  or  the  fact  that  it  is  less  desirable 
for  residence  or  business  purposes  than  it  was  at 
the  time  of  the  commencement  of  the  lease,  will  not 
relieve  the  tenant  from  his  duty  to  pay  the  stipulated 
amount.  In  either  case,  the  parties  will  be  bound  by 
their  original  agreement. 

55.  Holding  over  term. — A  tenant  who  holds  over 
his  term  is  liable  for  rent  for  the  same  period  as 
called  for  by  the  original  lease.^  The/  fact  that  the 
tenant  holds  over  does  not  create  a  renewal  of  the 
original  contract,  but  since  the  landlord  is  entitled 
to  a  reasonable  compensation  for  the  use  and  occupa- 
tion of  his  premises,  the  tenant  will  be  liable  for  rent, 
on  the  presmnption  of  an  implied  new  contract. 
Likewise,  where  the  rent  is  payable  from  month  to 
month,  a  tenant  at  sufferance  who  does  not  yield 
possession  of  the  premises  after  proper  demand  has 
been  made  will  be  liable  for  rent  the  same  as  any 
other  tenant  holding  over.  In  order,  howevei",  to 
make  a  tenant  liable  for  rent  as  a  tenant  holding 
over  his  term,  there  must  be  an  actual  holding  over, 
and  the  fact  that  a  tenant  has  left  a  few  articles  on 

.  3De  Bere  V.  Eaynen,  65  Wis.  271,  27  N.  W.  155;  and  see  Herter  t. 
Mullen,  159  N.  Y.  28,  53  N.  E.  700,  Leading  Illustrative  Cases.  ' 
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the  leased  premises,  after  he  has  moved  out,  will  not 
constitute  a  holding  over.  Moreover,  where  it  is 
mutually  understood  between  the  landlord  and  the 
tenant  that  the  latter  is  to  leave  at  the  expiration  of 
his  term,  the  holding  over  for  a  few  days,  while  the 
tenant  is  removing  his  goods,  will  not  render  the 
tenant  liable  for  rent  for  a  new  term,  but  only  for 
the  actual  time  that  he  has  occupied  the  premises 
since  the  expiration  of  his  term.  The  amount  of  rent 
that  a  tenant  holding  over  his  term  is  under  obliga- 
tion to  pay  is  generally  the  same  as  that  specified  in 
the  original  lease.*  This  rule  is  based  upon  the  theory 
that  the  tenant  holds  over  with  the  consent  of  his 
landlord  under  the  same  terms  as  previously  existed. 
Where,  however,  a  tenant  holds  over  without  the  con- 
sent of  his  landlord,  no  contract  exists,  and  the  tenant 
will  be  liable  for  the  reasonable  value  of  the  use  of 
the  premises,  regardless  of  the  amount  of  rent  fixed 
in  the  original  Ifease.  Moreover,  if  a  landlord  notifies 
a  tenant,  who  is  holding  over,  that  an  increase  of  rent 
will  be  required,  and  the  tenant  continues  to  remain 
in  possession,  his  consent  to  ^the  increase  will  be  im- 
plied, and  he  will  be  liable  for  such  amount. 

56.  Premises  untenantable. — ^Where  a  tenant  has 
entered  into  an  express  agreement  to  pay  rent  during 
the  temi,  any  injury  to,  or  destruction  of,  the  prem- 
ises by  fire  or  other  cause  will  not  relieve  him  from 
such  duty.^  A  tenant  may,  however,  protect  himself 
from  such  a  misfortune  by  a  proper  provision  in  the 

«  Baltimore,  etc.,  B.  B.  Co.  v.  West,  57  Ohio  St.  161,  49  N.  E.  344. 
s  Cook  V.  Anderson,  85  Ala.  99,  4  So.  713;  and  see  Gay  v.  Davey,  47  Ohio 
St.  396,  25  N.  E.  425,  Leading  Illustrative  Cases. 
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lease  that  he  will  not  be  liable  in  case  of  such  destruc- 
tion of  the  premises.  The  fact  that  the  landlord  does 
not  rebuild  the  premises  will  not,  at  common  law, 
relieve  the  tenant  from  liability  for  the  payment  of 
rent,  unless  the  landlord  has  entered  into  a  covenant 
to  rebuild  in  such  a  case.  Likewise,  since,  at  common 
law,  it  is  not  the  landlord's  duty  to  repair,  a  tenant 
will  not  be  excused  from  his  duty  to  pay  rent  because 
the  premises  have  become  so  much  out  of  repair  that 
they  are  untenantable.  As  in  the  former  ease,  how- 
ever, a  tenant  may  stipulate  in  the  lease  that  he  will 
not  be  liable  for  rent  if  the  premises  become  unfit  for 
occupancy.  That  the  plumbing  of  the  premises  be- 
comes defective,  or  that  the  place  becomes  unhealth- 
f ul,  or  even  infected  witTi  disease,  is  not  a  defense  to 
the  tenant's  obligation  to  pay  the  agreed-upon  rent. 
Many  cases,  however,  hold  that  where  a  room  of  a 
building  is  leased,  apart  from  the  leasing  of  the  land 
itself,  and  there  is  an  entire  destruction  of  such  room 
or  building,  by  fire  or  other  cause,  the  tenant  will 
be  relieved  from  his  obligation  to  pay  rent,  on  the 
ground  of  the  failure  of  the  consideration  for  which 
the  rent  was  to  be  paid.  This  same  result  is  reached 
in  a  number  of  states,  also,  by  express  statutes  to  this 
effect. 

Eviction.  Where,  by  the  fraud  of  the  landlord, 
the  tenant  has  been  induced  to  accept  a  lease,  he  may 
rescind  his  contract,  and  thus  relieve  himself  of  his 
liability  for  rent.  Also,  where  a  tenant  has  been 
evicted  from  the  premises  by  the  landlord,  or  by 
some  other  person  under  a  title  superior  to  that  of 
the  landlord,  or  if  the  landlord,  by  maintenance  of  a 
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nuisance,  renders  the  premises  uninhabitable,  so  that 
there  is  a  constructive  eviction,  the  tenant  who 
vacates  the  premises  for  such  just  cause  will  be 
relieved  from  any  further  liability  for  the  rent. 

57.  Liens  for  rent. — ^At  common  law,  a  landlords 
has  no  lien  upon  the  property  of  his  tenant  for  rent.® 
The  lease  may,  however,  contain  a  provision  that  gives 
the  landlord  a  lien  on  the  crops  of  his  tenant,  or  on 
other  personal  property,  in  case  the  rent  is  not  paid. 
Moreover,  statutes  in  many  states  give  a  landlord  a 
lien  for  rent,  such  statutes  generally  applying  to  the 
crops  raised  upon  the  rented  land.  Such  a  statutory 
lien  does  not,  however,  give  a  landlord  a  right  to  the. 
possession  of  the  property,  but  merely  a  right  to  col- 
lect the  rent  out  of  the  property  specified.  More- 
over, such  statutes  are  held  not  to  be  retroactive,  but 
to  apply  merely  to  leases  made  after  their  enactment. 
A  statutory  lien  for  rent  must  be  confined  to  the  prop- 
erty designated  in  the  statute,  and  a  landlord's  lien 
on  his  tenant's  crops  cannot  be  extended  to  other 
property  of  the  tenant.  In  some  states,  a  landlord's 
lien  for  rent  must  be  recorded,  in  order  to  make  such 
lien  effective  against  third  persons. 

58.  Distress  for  rent. — ^At  common  law,  a  land- 
lord's right  to  seize  the  personal  property  of  his  ten- 
ant for  unpaid  rent  is  an  incident  to  every  lease  and 
need  not  be  mentioned  in  the  lease.  This  is  called  the 
landlord's  right  of  distress  for  rent.  By  this  is 
meant  that  the  landlord,  in  case  the  rent  is  in  arrears, 
may  take  all  moveable  property  upon  the  leased  prem- 
ises, whether  belonging  to  the  tenant  or  to  some  other 

sPoweU  V;  Daily,  163  lU.  646,  45  N.  E.  414. 
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person,^  and  may  hold  such  property  as  a  lien  for  the 
payment  of  the  rent.  The  landlord's  Tight,  however, 
to  seize  property  other  than  the  tenant's  depends 
upon  the  fact  that  it  is  being  used  by  the  tenant,  with 
the  consent  of  its  owner.  In  a  number  of  states,  how- 
ever, where  the  right  of,  distress  still  remains,  the 
goods  of  third  persons,  found  on  the  leased  premises, 
are  by  statute  especially  exempted  from  seizure. 

In  order  to  give  one  a  right  of  distress  for  rent,  the 
relation  of  landlord  and  tenant  must  exist.  Moreover, 
it  is  a  general  rule  that  there  can  be  no  distress  for 
rent  unless  there  was  an  express  contract  to  pay  rent.** 
A  landlord  cannot  seize  property  of  his  tenant  unless 
the  rent  is  actually  due  and  unpaid,  and,  in  case  a 
landlord  accepts  a  promissory  note  from  his  tenant 
for  the  rent  due,  he  cannot  distrain  for  rent,  unless 
the  note  is  unpaid  at  its  maturity.  A  landlord  may, 
at  common  law,  take  the  goods  in  person,  or  he  may 
send  some  agent  or  some  officer  to  seize  them.  It  is 
not  necessary,  however,  that  the  landlord,  or  the  per- 
son who  lawfully  represents  him,  should  make  an 
actual  seizure  of  the  goods,  since  a  notice  posted  on 
the  land,  that  certain  described  goods  are  held  by 
the  landlord  for  rent,  may  be  sufficient.  Under  stat- 
utes, in  some  states,  a  warrant  must  be  served  by  a 
proper  officer.  Under  the  common  law,  the  landlord's 
only  right,  after  seizure,  was  to  hold  the  goods  until 
the  rent  was  paid.  In  other  words,  he  kept  or  dis- 
trained them  from  the  tenant  until  the  tenant  per- 

'  Stevens  v.  Lodge,  7  Blaekf.  594  (Ind.). 

8  Melick  V.  Benedict,  43  N.  J.  L.  425.  Compare,  however,  Stewart  v. 
Gregg,  42  S.  C.  392,  20  S.  E.  193. 
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formed  his  duty  to  pay  the  rent.  The  landlord  was 
required  to  take  reasonable  care  of  the  goods,  and 
could  not  use  them  for  his  own  benefit.  Under  stat- 
utes, however,  goods  thus  distrained  may  be  sold  after 
due  notice,  and  the  landlord  paid. out  of  the  proceeds 
of  the  sale.  The  right  to  distrain  for  rent  still  exists 
in  a  number  of  our  American  states,  but  in  many 
states  it  has  been  abolished  altogether  by  statutes. 

59.  Actions  for  rent. — ^A  landlord 's  usual  remedy, 
in  case  the  rent  is  unpaid,  is  an  action  at  law  for  the 
amount  due.s  Some  states,  as  a  substitute  for  his 
common  law  r'ight  of  distress  for  rent,  permit  a  land- 
lord to  attach  a  tenant's  property,  and  sell  the  same, 
in  order  to  obtain  the  rent  due.  When  a  tenant  is 
sued  for  rent,  he  may  also  set  up  against  his  landlord 
any  claim  he  has  against  him,  providing  such  claim 
is  one  that  can  be  so  set  up  according  to  the  rules  of 
pleading  and  practice  of  the  state  where  the  action 
is  brought.  Under  some  forms  of  actions,  interest 
may  also  be  recovered  on  the  amount  of  unpaid  rent 
from  the  time  it  was  due. 
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CHAPTER  X. 

TERMINATION  OF  TENANCY. 

60.  In  general. — ^Where  a  tenancy  is  for  a  fixed 
term,  as,  for  example,  for  a  year,  or  for  a  number 
of  years,  the  term  expires  at  the  last  minute  of  the 
last  day  of  the  term.  In  the  case  of  a  lease  for  a  year 
"from"  a  certain  date,  it  is  the  rule  that  the  lease 
terminates  upon  the  anniversary  of  the  date  of  the 
lease.  For  example,  a  lease  for  a  year  "from"  the 
1st  day  of  January,  1912,  would  not  expire  until  the 
last  minute  of  the  1st  day  of  January,  1913.  In  many 
cases,  the  lease  itself  may  expressly  provide  when 
the  term  shall  end.  In  case  the  lease  reads  "to"  a 
certain  day,  as,  for  example,  "to  May  1st,  1913,"  the 
term  expires  at  midnight  on  the  preceding  day ;  that 
is,  in  this  case,  at  midnight  on  April  30th.  Where  a 
lease  provides  that  its  termination  shall  be  optional, 
without  specifying  at  whose  option,  it  means,  in  con- 
templation of  law,  the  option  of  the  tenant.*  Local 
custom  may  regulate  the  time  of  the  termination  of 
the  lease,  since  a  local  custom  may  become  so  well 
established  that  it  has  the  force  of  law.  Thus,  by 
force  of  custom,  a  lease  may  expire  at  noon  on  the 
last  day  of  the  term.  By  the  terms  of  the  lease^  more- 
over, a  tenancy  may  be  made  dependent  on  Some 
external  event.  For  example,  a  lease  made  for  "the 
whole  time  that  the  tenant  may  be  postmaster"  is  a 

9  Com.  V.  Philadelphia  County,  3  Brewst.  537  (Pa.). 
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good  lease,  and  would  expire,  as  held,  witli  the  expira- 
tion of  the  commission  held  by  the  tenant.^" 

61.  Notice  to  quit.— At  common  law,  in  case  of  a 
lease  for  years,  no  notice  to  quit  is  necessary  in  order 
to  terminate  the  lease.  In  the  case  of  a  tenancy,  how- 
ever, from  year  to  year,  or  month  to  month,  a  notice 
to  quit  is  necessary  in  order  to  put  an  end  to  the 
relation  of  landlord  and  tenant.  The  parties  may 
expressly  agr6e  between  themselves,  however,  in  the 
case  of  a  tenancy  from  year  to  year,  what  length  of 
notice  shall  be  required,  but  at  common  law,  in  the 
absence  of  any  such  agreement,  or  of  local  custom 
regulating  the  time,  a  six  months'  notice  is  required 
in  the  case  of  a  tenancy  from  year  to  year."  This 
question  is  now  regulated  in  most,  if  not  aU,  states  by 
statutes,  a  period  of  thirty  days  being  a  common  pro- 
vision of  many  of  the  statutes  in  the  case  of  tenancy 
from  year  to  year.  In  case,  however,  a  tenant  dis- 
claims or  denies  that  he  holds  as  tenant,  no  notice  to 
quit  is  necessary.  It  is  sometimes  said  that  a  tenancy 
at  will  may  be  terminated  without  notice.  This,  how- 
ever, means  thatt  in  absence  of  a  statute  no  particular 
length  of  time  is  required  for  a  notice  to  terminate 
the  tenancy,  but  since  from  the  very  natiu-e  of  such  a 
tenancy  it  may  be  determined  by  the  will  of  either 
party,  there  must  be  some  intimation,  either  express 
or  implied,  from  one  of  the  parties,  that  the  tenancy 
is  at  an  end.  In  many  states,  moreover,  the  statutes 
provide  that  a  formal  notice  shall  be  given  by  one  of 


10  Easton  v.  Mitchell,  21  ni.  App.  189. 

"Hunter  v.  Frost,  47  Minn.  1,  49  N.  W.  327,  Leading  Illustrative 
Cases. 

304 


TERMINATION  OF  TENANCY  107 

the  parties  to  the  other.  The  parties  may  also  agree, 
even  in  the  absence  of  such  a  statute,  that  some  notice 
shall  be  given.  Some  of  the  statutes  provide  for  a 
notice  of  thirty  days,  in  order  to  terminate  a  tenancy 
at  will,  making,  however,  a  provision,  in  some  states, 
that  in  case  a  tenant  at  will  commits  waste,  no  such 
notice  shall  be  required.  At  common  law,  a  mere 
notification  by  the  tenant  to  his  landlord  that  he 
terminates  the  tenancy  will  not  be  effective,  however, 
unless  he  actually  gives  up  possession.  In  the  case 
of  a  tenancy  at  suffe;rance,  that  is,  where  a  tenant 
holds  over  after  the  expiration  of  his  right  of  posses- 
sion, no  notice  to  quit  is  required,  and  the  landlord 
may  enter  upon  the  land,  or  the  tenant  may  leave  it, 
at  any  time  without  one  giving  notice  to  the  other. 
However,  even  in  eases  of  tenancy  at  sufferance,  there 
are  statutes,  in  some  states,  requiring  some  notice 
to  be  given,  in  order  to  terminate  the  tenancy. 

62.  Death  of  the  parties. — A  lease  for  a  definite 
term,  such  as  a  lease  for  years,  is  not  terminated 
by  the  death  of  either  the  landlprd  or  the  tenant. 
Likewise,  a  tenancy  from  year  to  year  is  not  ended 
by  the  death  of  either  of  the  parties,  since  the  tenant's 
rights  under  the  lease  would  pass  to  his  person?il  rep- 
resentatives. A  tenancy  at  will,  however,  is  a  per^ 
sonal  relation  between  the  original  landlord  and  his 
tenant.  Consequently,  it  will  be  determined,  by  oper- 
ation of  law,  upon  the  death  of  either  of  the  parties. 

63.  Sale  of  premises. — ^In  the  absence  of  any  pro-  ' 
vision  in  the  lease,  or  other  express  agreement  be- 
tween the  parties,  a  lease  for  a  definite  length  of  time 
will  not  be  ended  by  the  mere  sale  of  the  preriiises  by 
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the  landlord  to  some  third  person."  Whether  or  not 
a  sale  of  the  premises,  either  under  a  mortgage  fore- 
closure or  in  execution  of  some  claim  or  judgment 
against  the  landlord,  will  put  an  end  to  the  tenancy, 
depends  upon  the  time  when  the  lease  began.  For 
example,  if  a  mortgage  upon  the  premises  is  given, 
or  a  judgment  is  rendered,  before  the  lease  is  made, 
the  rights  of  a  purchaser  at  a  mortgage  sale,  or  at 
an  execution  sale,  are  superior  to  the  rights  of  the 
tenant.  In  case,  however,  the  lease  was  made  prior 
to  the  giving  of  a  mortgage,  or  the  rendering  of  a 
judgment,  the  purchaser  in  connection  with  such  sales 
will  take  the  property  subject  to  the  incumbrance  of 
the  lease. 

64.  Destruction  of  the  premises. — It  has  already 
been  stated  in  a  previous  chapter  that,  as  a  general 
rule,  at  common  law,  the  destruction  of  the  premises 
does  not  relieve  the  tenant  from  his  obligation  to  pay 
rent.  This  arises  from  the  fact  that  unless  the  lease 
contains  some  agreement  to  the  contrary,  the  destruc- 
tion of  the  property  does  not,  in  itself,  terminate  the 
lease.  However,  as  also  previously  pointed  out,  where 
the  leased  premises  consist  of  a  building,  or  of  a  room, 
apart  from  any  enjoyment  of  land,  the  destruction  of 
such  building,  or  of  such  room,  since  it  destroys  the 
consideration,  will  put  an  end  to  the  tenancy .^^  This 
general  rule  that  the  destruction  of  the  premises  does 
not  terminate  the  lease  applies  both  to  tenancies  for 
a  fixed  period  and  also  to  tenancies  from  year  to  year. 


12  Aydlett  v.  Neal,  114  N.  C.  7,  18  S.  E.  973 ;  Hickox  v.  Seegner,  123  Wis. 
128,  101  N.  W.  357. 

13  Shawmut  Nat.  Bank  v.  Boston,  118  Mass.  125. 
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65.  Eviction. — ^In  case  a  tenant  is  evicted,  either 
actually  or  constructively,  by  his  landlord,  he  may,  at 
his  election,  treat  the  tenancy  as  ended.  Consequently, 
where  the  landlord  has  agreed  to  repair,  but  fails  to 
do  so,  leaving  the  premises  in  an  imtenantable  condi- 
tion, the  tenant  is  constructively  evicted,  and  he  may 
treat  the  lease  as  ended.  It  has  been  held,  however, 
that  an  eviction  from  a  part  of  the  leased  premises, 
as  where  a  landlord  builds  a  wall,  which  encroaches, 
a  few  inches  over  his  tenant's  line,  does  not  neces- 
sarily put  an  end  to  the  lease." 

66.  Forfeiture. — ^A  lease  may  be  terminated  by 
forfeiture.  This  question  has  been  discussed  in  a 
previous  chapter  in  connection  with  conditions.  It 
wiU  be  remembered,  however,  that  a  condition  that 
renders  a  lease  voidable  on  failure  of  the  tenant  to 
comply  with  its  requirements  is  available  only /at  the 
option  of ,  the  landlord.  Forfeiture  may  also  result 
from  the  fact  that  a  tenant  denies  his  landlord's  title, 
and  sets  up  an  adverse  claim  in  himself.  It  has  been 
previously  pointed  out,  in  connection  with  the  duties 
of  a  tenant,  that  he  cannot  deny  his  landlord's  title. 
Consequently,  where  a  tenant  repudiates  the  relation- 
ship of  landlord  and  tenant,  and  sets  up  an  opposing 
claim,  in  himself,  he  becomes  a  trespasser,  and  forfeits 
his  term.  There  must  be,  however,  some  action  on 
the  tenant's  part,  which  amounts  to  a  general  dis- 
claimer of  the  landlord's  title,  in  order  to  produce  a 
forfeiture  of  the  lease.  For  example,  a  mere  refusal 
to  pay  rent  when  due,  where  the  payment  of  rent  was 
not  made  a  condition,  would  not  amount  in  itself  to 

11  Smith  V.  MoEnany,  170  Mass.  26,  48  N.  E.  781,  64  Am.  St.  Eep.  272. 
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a  denial  of  the  landlord's  title,  and  thus  work  a  for- 
feiture of  the  estate.  In  some  states,  a  lease  may 
gtlso  be  forfeited  for  certain  causes  specified  by  the 
statutes,  as,  for  example,  for  the  illegal  sale  of  intoxi- 
cating liquors  upon  the  premises ;  or  for  a  failure  to 
pay  rent;  or  for  a  sub-letting  or  assignment  of  the 
premises,  contrary  to  the  tenant's  agreement  not  to 
do  so.  The  landlord's  right  to  reenter  and  to  regain 
possession  of  rented  premises,  in  case  of  forfeiture, 
may,  however,  be  waived  by  him,  and  generally,  in 
connection  with  breaches  of  conditions,  an  acceptance 
of  rent  by  the  landlord,  after  he  has  full  notice  of  the 
breach,  will  amount  to  a  waiver  on  his  part.  Since 
it  is  optional  with  the  landlord  whether  or  not  he 
will  take  advantage  of  a  forfeiture,  it  is  his  duty, 
in  case  he  decides  to  enforce  his  rights,  to  give  due 
and  timely  notice  to  the  tenant,  or  to  take  some  posi- 
tive action  in  evidence  of  his  intention,  as,  for  exam- 
ple, reentering  upon  the  land,  or  leasing  the  land  to 
another  person,  or  bringing  suit  to  recover  possession 
of  the  premises. 

■  67.  Merger. — ^Where  a  greater  and  a  less  estate 
coincide  in  the  same  person,  there  being  no  interme- 
diate estate,  the  less  estate  is  said  to  merge  in  the 
greater,  and  consequently  to  be  destroyed.  For  ex- 
ample, if  a  tenant  has  a  lease  for  ten  years,  and,  dur- 
ing the  continuance  of  such  lease,  buys  the  entire 
property  from  his  landlord,  the  tenancy  for  years  will 
be  merged  in  the  fee,  and  consequently  will  be  termi- 
nated. The  same  person  cannot,  of  course,  be  both 
landlord  and  tenant  of  the  same  property  at  the  same 
time.    The  two  estates,  however,  must  coincide  in  the 

SOS 


TERMINATION  OP  TENANCY  111 

same  person,  and  also  under  the  same  rights.  Conse- 
quently, if  a  landlord  marries  his  tenant,  no  merger' 
results,  since  the  landlord  stiU  owns  the  reversion 
in  his  own  right  and  has,  at  coromon  law,  merely  his 
marital  right  in  the  lease  of  the  wife.  Also  where 
a  tenant  makes  his  landlord  his  executor  under  his 
will,  the  two  estates  are  not  merged,  since  the  land- 
lord does  not  hold  both  estates  in  his  own  right,  but 
holds  his  deceased  tenant's  lease  merely  under  his 
right  as  executor. 

68.  Surrender. — Another  way  by  which  a  lease 
may  be  terminated  is  by  surrender.  By  surrender  is 
meant  a  yielding  or  giving  up,  by  the  tenant,  of  his 
term  to  the  landl6rd  so  that  the  tenancy  becomes 
ended  by  mutual  agreement.  A  surrender  may  be 
brought  about  either  by  express  words  on  the  part  of 
landlord  and  tenant  or  by  operation,  of  law.  When 
the  parties  without  express  words  imply  by  some  act 
that  they  both  consider  a  surrender  as  made,  it  is 
said  to  be  made  by  operation  of  law.^®  Although  a 
lease  has  been  made  in  writing,  nevertheless  it  may 
be  surrendered  by  an  oral  agreement  between  the 
parties.  A  surrender  arises  by  operation  of  law  when 
a  condition  of  fact  exists  that  is  inconsistent  with 
the  continuation  of  the  former  relation  of  landlord 
and  tenant.  For  example,  where  a  new  tenant  has 
been  substituted,  by  mutual  consent  of  the  parties, 
for  the  former  tenant,  thie  former  lease  will  be  deemed 
surrendered  by  operation  of  law.  A  surrender  must 
be  made  to  the  landlord,  or  some  one  having  authority, 
to  represent  him  as  agent,  and  in  order  to  make  a  sur- 

10  BeaU  v.  White,  94  U.  S.  382,  24  L.  Ed.  173. 
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render  effective,  it  must  be  accepted  by  the  landlord. 
The  mere  giving  up  of  the  key  of  the  premises  to  fhe 
landlord  wUl  not,  in  itself,  amount  to  a  surrender, 
since,  in  such  a  case,  the  key  must  be  accepted  by  the 
landlord,  with  the  intention  on  his  part  of  terminat- 
ing the  lease/*  In  case  a  tenant  abandons  the  prem- 
ises without  the  consent  of  the  landlord,  such  an 
abandonment  will  not,  in  itself,  amount  to  a  surren- 
der of  the  lease.  The  landlord  may,  however,  by  his 
subsequent  acts,  show  that  he  regards  the  lease  as 
surrendered,  as,  for  example,  by  taking  full  posses- 
sion of  the  property  and  renting  it  to  other  persons. 
A  mere  entry,  however,  by  the  landlord  upon  the  land 
for  temporary  purposes,  after  an  abandonment  by 
his  tenant,  would  not  amount  to  an  acceptance  on  the 
landlord's  part  of  a  surrender.  In  case  a  surrender 
of  the  lease  is  made,  the  rights  of  a  sub-tenant  will 
not  be  affected.  In  such  a  case,  although  the  relation- 
ship of  landlord  and  tenant  will  be  ended  between  the 
original  parties,  yet,  where  the  rights  of  the  sub- 
tenant arose  before  the  surrender  was  made,  his  right 
will  continue  just  as  if  no  surrender  had  been  made.^^ 
69.  Eminent  domain. — ^By  the  exercise  of  the 
authority  vfested  in  both  nation  and  state  to  take  pri- 
vat^e  property  for  public  purposes,  upon  just  com- 
pensation, a  leasehold  may  be  terminated,  as  well  as 
any  other  interest  in  land.  Consequently,  where  leased 
land,  or  buildings,  are  taken  for  the  city,  or  for  other 
public  uses,  the  lease  becomes  void.  Where,  however, 
only  a  part  of  the  leased  land  is  taken,  the  tenancy 

10  Thomas  v.  Nelson,  69  N.  Y.  118. 

17  McKenzie  v.  City  of  Lexington,  34  Ky.  129. 
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will  not  be  terminated,  unless  the  taking  of  such  part 
amounts  to  an  eviction.  A  tenant  whose  lease  has 
been  terminated  by  the  exercise  of  the  right  of  emi- 
nent domain  is  entitled  to  a  just  compensation  for  the 
loss  suffered  by  him.  Generally,  the  rent  paid  by  the 
lessee  is  a  means  of  estimating  the  amount  of  his 
damage.  Where  only  a  part  of  the  premises  is  taken, 
the  amount  of  compensation  may  be  found  by  taking 
the  difference  between  the  fair  market  value  of  the 
lease  before  and  after  the  taking.  When  his  tenancy 
is  thus  terminated,  a  tenant  has  also  a  right  to  be 
compensated  for  improvements  made  by  him  upon 
the  leased  premises  under  an  agreement  with  kis 
landlord  that  he  should  be  repaid  for  the  cost  of  the 
same.  Moreover,  that  the  lease  contains  a  covenant 
for  its  renewal  is  a  proper  element  of  damage  to  con- 
sider, when  estimating  the  amount  of  compensation 
to  be  paid.  Profits  resulting  from  business  are  not, 
however,  to  be  considered. 
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CHAPTER  XI. 
DELIVERY  AND  RECOVERY  OP  POSSESSION. 

70.  Tenant's  duty  to  deliver. — ^Upon  tlie  termina- 
tion of  the  tenancy,  it  is  the  tenant's  duty  to  deliver 
up  to  Ms  landlord  the  possession  of  the  entire  prem- 
ises. His  failure  to  do  this  makes  him  a  tenant  hold- 
ing over  his  term,  and  liable  for  subsequent  rent,  as 
we 'have  already  seen.  It  is  the  tenant's  duty  to 
surrender  possessidn  when  his  lease  has.  ended,  with- 
out waiting  for  any  demand  from  the  landlord.  The 
tenant  is  not  entitled  to  remain  in  possession  for  the 
purpose  of  removing  his  goods,  or  because  he  has 
made  improvements  upon  the  premises  which  the 
landlord  was  to  pay  for,  but  for  which,  in  fact,  he  has 
received  no  pay.  In  case  a  tenant  has  sub-let  the 
premises,  it  is  his  duty  to  see  that  the  sub-tenant 
also  yields  possession  at  the  close  of  the  original  term, 
since  a  holding  over,  either  by  a  sub-tenant  or  by  an 
assignee,  will  be  a  holding  over  by  the  original  tenant, 
for  which  the  latter  will  be  responsible. 

71.  Reentry  by  landlord. — ^Upon  the  termination 
of  the  tenancy,  the  landlord  has  the  right  of  posses- 
sion, and  by  virtue  of  such  right  he  may  reenter  and 
take  the  possession  unto  himself.  If  it  is  possible, 
a  landlo'rd  seeking  the  recovery  of  possession  by  re- 
entry should  enter  without  violence.  It  is,  however, 
the  general  rule,  at  common  law,  that,  although  he 
does  enter  with  force,  he  will  not  be  subject  to  a  civil 
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suit  for  damages,  brought' against  hirn  by  his  tenant, 
since  the  landlord  has  the  legal  right  of  possession. 
Under  statutes,  however,  making  forcible  entry  and 
detainer  a  penal  offense,  a  landlord  may  be  prose- 
cuted criminally  for  a  violent  entry,  although  he 
would  not  be  liable  to  a  civil  prosecution/^  Conse- 
quently, in  order  to  avoid  a  breach  of  the  peace,  by 
a  forcible  entry  and  detainer,  a  landlord  should,  in 
all  cases  of  doubt,  apply  to  the  courts  for  the  purpose 
of  recovering  possession  of  his  property.  Entry  by 
force  may,  however,  in  some  cases,  be  justified.  For 
example,  where  a  tenancy  has  -ended  and  a  tenant  has 
permanently  left-  the  premises,  removing  therefrom 
all  his  goods,  and  has  locked  up  the  doors,  taking  the 
key  with  him,  the  landlord  may  break  open  the  doors 
for  the  purpose  of  making  a  reentry.  Upon  the  ter- 
mination of  the  tenancy,  a  reentry  may  be  made  by 
the  landlord,  or  by  any  other  person  who  is  entitled  to 
the  possession  at  the  time.  If  the  tenant  has  not 
removed  his  household  goods  from  the  premises,  upon 
the  termination  of  his  lease,  the  landlord  may  remove 
such  property,  using  no  more  force  than  is  necessary. 
72.  Actions  for  recovery.— The  usual  remedy,  at 
common  law,  for  ihe  recovery  of  possession  of  leased 
premises,  after  the  right  of  possession  has  accrued  to 
the  landlord,  is  the  action  of  ejectment.  The  stat- 
utes, however,  provide  short,v  or  summary,  proceed- 
ings whereby  such  premises  may  be  recovered  in  a 
more  prompt  and  adequate  way.  When  the  action  of 
ejectment  is- brought,  the  right  to  possession  must  be 
satisfactorily  shown,  as  must  also  the  fact  that  the 

IS  Low  V.  Elwell,  121  Mass.  309,  23  Am.  Hep.  272. 
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tenant  is  still  in  possession  and  refuses  to  make  deliv- 
ery thereof.  Under  some  statutes,  due  notice  to  quit 
must  also  be  given  before  action  can  be  brought. 

Summary  proceedings,  under  the  statutes,"  are  de- 
signed to  provide  a  speedier  method  of  recovering 
possession  than  is  afforded  by  the  common  law  action 
of  ejectment.  Since  these  proceedings  depend  entirely 
upon  the  statutes,  the  provisions  of  the  statutes  must 
be  strictly  followed."  Such  statutes  generally  apply 
only  to  cases  where  the  relationship  of  landlord  and 
tenant  exists,  and  where  the  landlord  is  entitled  to 
immediate  possession.  These  statutory  remedies  form 
an  effective  means  of  ousting  tenants  who  unlawfully 
hold  over  their  terms.  Grenerally,  a  notice  to  quit  is 
required,  but  such  notices,  under  the  statutes,  are 
ordinarily  but  a  few  days  in  length.  Judgment  in 
such  actions,  when  successfully  maintained,  is  usually 
that  the  plaintiff  is  entitled  to  possession.  By  proper 
writ,  issued  by  the  court  in  which  the  action  is  brought, 
the  sheriff  or  constable  may  forthwith  oust  the  offend- 
ing tenant,  and  place  the  landlord  in  actual  possession. 
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For  a  more  extended  study  of  the  subject  of  Landlord  and 
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LAW  OF  lEEIGATION  AND 
WATER  EIGHTS 

BY 

JAMES  W.  McCREERY* 

CHAPTER  I. 
INTBODUCTORY— RIPARIAN  RIGHTS. 

1.  In  'general. — At  the  common  law,  water  is 
classed  with  air  and  light  as  one  of  the  universal 
elements  to  which  the  idea  of  property  attaches  only 
in  a  qualified  and  very  limited  way.  Water  makes 
the  earth  habitable,  is  directly  and  always  necessary 
to  the  support  of  both  vegetable  and  animal  life, 
and  its  use  is  required  in  commerce  and  in  almost 
every  department  of  productive  industry.  Water 
being  thus  constituent  in  the  economies  both  of  the 
earth  and  of  man  upon  the  earth,  various  rights  arise 
out  of  its  manifold  utilities,  of  which  the  law,  from 
time  immemorial,  has  taken  notice, 

2.  Public  rights  in  water. — ^Por  the  most  part 
rights  which  arise  in  connection  with  the  great 
bodies  of  water  are  public  rights  of  navigation  and 
the  world's  commerce,  although  along  the  shores  and 

*  Of  the  Colorado  Bar ;  Lecturer  on  Irrigation  and  Water  Bights,  Uni- 
versity of  Colorado  Law  School;  former  member  of  Colorado  State  Senate; 
former  president  of  Colorado  State  Bar  Association,  Author  of  Tarioos 
legal  articles  on  water  rights  and  other  subjects. 
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at  the  termini  of  these  public  highways  and  within 
the  tidewater  area  arise  various  private  rights  in 
connection  with  the  public  rights. 

.Private  rights  in  water.  The  waters  of  innav- 
igable streams  ar^  particularly  susceptible  to  the 
will  and  use  of  man,  ia  common  with  many  .other  nat- 
ural resources  immediately  connected  with  the  land. 
Upon  these  inland  streams  and  bodies  of  fresh  water, 
therefore,  another  class  of  rights,  for  the  most  part 
private,  arise.  These  rights  possess  the  attributes 
of  property  and  may  be  comprehended  under  the 
general  description  of  rights  to  the  use  of  water  for 
domestic  purposes,  for  irrigation  or  agricultural  pur- 
poses, and  for  mining  and  manufacturing  'purposes. 

3.  Water  rights — Regulation.  —  Two  legal  sys- 
tems of  rules  have  been  established  for  the  regula- 
tion and  protection  of  these  rights  generally,  at 
different  times  and  places. 

In  humid  climates  generally  these  rights  attach 
to  the  flow  of  water  in  the  streams,  for  domestic 
uses,  power  purposes,  and  the  incidental  advantages 
to  the  land  through  which  the  waters  flow.  These 
uses  are  direct  and  are  in  the  imnjediate  enjoyment 
and  control  of  the  owners  of  the  lands  bordering 
upon  the  streams  or  through  which  the  streams  flow. 
These  property  rights  are  denominated  generally 
Riparian  Rights.- 

On  the  other  hand,  in  arid  climates  rights  to  the 
use  of  the  water  of  the  streams  are  acquired  by  the 
diversion  of  water  from  the  streams,  to  lands  more 
or  less  remote,  and  the  application  thereof  to  such 
lands  for  the  purpose  of  producing  or  increasing  the 
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production  of  agricultural  crops,  and  for  other  bene- 
ficial uses.  These  uses  are  indirect  and  not  con- 
nected immediately  with  the  stream  itself.  Such 
rights  are  comprehended  imder  the  general  descrip- 
tion of  Rights  of  Appropriation. 

4.  Different  systems  result  of  diversities  of  cli- 
mate.— These  two  kinds  or  classes  of  water  rights  ' 
arise  chiefly  from  differing  conditions  of  cUmate  as 
related  to  the  dominant  necessities  of  the  population 
in  different  countries  or  different  parts  of  the  same 
country  in  the  uses  of  the  water  supplies,  not  only 
for  the  immediate  preservation  of  individual  human 
life,  but  also  in  providing  for  and  promoting  the  in- 
dustries and  productions  necessary  for  the  founda- 
tion  and   continuance    of   the   larger  life    of   the 

•  community  and  the  state. 

5.  Riparian  rights  defined. — Riparian  water 
rights  are  those  rights  which  accrue  to  the  owners 
of  land  along  the  banks  of  streams,  being  connected 
with  and  incidental  to  the  ownership  and  use  of  the 
land.  These  rights  are  ex  jure  naturae,  as  parcel  of 
the  land.  Each  riparian  proprietor  therefore  has 
the  right  to  have  the  stream  flow  to  his  land  along  the 
natural  channel  of  the  stream  and  in  the  usual  quan- 
tity and  may  use  it  for  all  purposes  to  which  it  may 
be  applied  beneflcially,  without  injury  to  other 
riparian  owners  above  or  below,  and  may  transform 
the  gravity  of  the  stream  by  means  of  canals,  water 
wheels,  devices  "and  appliances,  into  mechanical 
power.  If  the  water  is  diverted  from  the  stream  it 
must  be  returned  to  the  stream  unimpaired  in  quality 
and  undiminished  in  quantity. 
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The  same  right  attaches  to  every  landowner  along 
the  stream  in  the  enjoyment  of  his  property  and  he 
may  use  the  water  for  ordinary  purposes  as  it  flows 
past  or  through  his  land,  including  the  use  for  power 
and  domestic  purposes,  for  watering  stock  and  inci- 
dentally for  keeping  his  meadows  moist  and  pro- 
ductive. Moreover,  each  riparian  proprietor  owns 
that  portion  of  the  bed  of  the  river  not  navigable 
which  adjoins  his  land,  usque  ad  filum  aquae,  that  is, 
to  the  central  thread  or  line  of  the  stream;^  but 
he  can  only  take  from  the  stream  and  consume  so 
much  of  the  water  flowing  therein  as  his  existing 
natural  necessities  require.  These  rights  may,  how- 
ever, be  modified  by  grant  or  prescription.* 

6.  The  rule  of  returning  water  to  stream. — The 
rule  that  there  shall  be  no  diminution  in  quantity 
or  impairment  of  quality  in  the  water  of  the  stream 
by  the  riparian  proprietor  is  qualified  and  limited 
in  this  respect,  that  any  use  of  the  water  for  the 
natural  needs  of  man  and  beast  necessarily  implies 
some  consumptive  use,  and  therefore  some  diminu- 
tion in  quantity  of  the  water  in  the  stream  by  such 
use.  This  is  indispensable  to  any  real  or  valuable 
use  of  the  water  and  therefore  consistent  with  the 
common  right,  and  is  an  implied  element  in  the  right 
of  all  to  use  the  water  in  the  stream.  What  is  "rea- 
sonable" therefore  enters  into  the  rule  and  prevents 
that  construction  which  would  destroy  "common 
use"  and  at  the  same  time  preserves  the  preferential 
right  of  the  riparian  owner. 

>  2  Blackstone,  Commentaries,  p.  402  and  note  7. 
2  3  Kent,  Commentaries,''  439-447. 
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7.  The  rule  of  reasonable  use. — The  practical 
question  is,  What  is  a  reasonable  use  of  running 
water  by  the  upper  proprietor  when  the  fluid  itself 
is  entirely  consumed?  As  substantially  said  in  a 
learned  opinion:  The  wants  of  man  ia  regard  to 
the  element  of  water  are  either  natural  or  artificial. 
Natural  wants  are  such  as  are  absolutely  necessary 
to  be  supplied  in  order  to  sustain  life.  The  artificial 
wants  of  man  in  regard  to  water  are  such  as,  when 
supplied,  promote  his  comfort  and  prosperity.  Do- 
mestic uses  are  indispensable  in  all  countries  and 
under  all  circumstances  and  hence  the  riparian  pro- 
prietor may  take  water  from  the  stream  and  con- 
sume it  to  the  extent  necessary  to  supply  these  indis- 
pensable domestic  uses,  without  being  chargeable 
with  injury  to  the  rights  of  other  riparian  proprie- 
tors along  the  stream.  Generally  speaking,  the 
diversion  and  consumption  of  water  for  irrigation 
and  manufacturing  purposes  is  not  directly  neces- 
sary to  the  support  of  life  or  indispensable  primary 
uses  of  man.  Nevertheless,  riparian  proprietors 
have  also  the  undoubted  right  to  use  water  for 
manufacturing  purposes.®  But  the  water,  after 
being  diverted  by  the  "millrace"  to  the  wheel,  must 
be  retiirned  to  the  stream  through  the  "tailrace,"  so 
that  the  quantity  shall  net  be  diminished  to  the  in- 
jury of  the  lower  proprietor. 

The  riparian  owner  may  also  divert  water  from 
the  stream  for  the  irrigation  of  his  meadow,  but 
inasmuch  as  this  application  of  the  water  to  the  soil 
is  in  part,  at  least,  a  consumptive  use,  since  the 

s  Evans  v.  Merriweather,  3  Scam.  491-495  (111.),  38  Am.  Deo.  106. 
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water  is  dissipated  by  evaporation  rather  than  being 
returned  to  the  stream,  such  use  under  the  rules  of 
law  pertaining  to  riparian  rights  must  be  limited  to 
a  use  that  will  not  interfere  with  the  requirements 
of  the  lower  proprietors  on  the  stream  to  whom  the 
use  of  the  water  is  essential,  to  supply  at  least  do- 
mestic and  stock  purposes. 

As  has  already  been  suggested,  the  right  to  the 
use  and  enjoyment  of  the  water  flowing  in  the  innav- 
igable streams  by  riparian  proprietors  of  lands  is 
an  incident  to  the  ownership  of  the  soil,  yet  the 
right  itself  is  a  distinct  property  right  and  is  sev- 
erable from  the  principal  estate  by  grant  or  pre- 
scription. In  this  respect  the  general  rule  as  to 
appurtenances  governs.* 

8.  The  doctrine  of  riparian  rights  unsuited  to 
arid  climates. — ^In  this  country  imtil  about  sixty 
years  ago,  water  rights  were  almost  exclusively  con- 
sidered pnder  the  head  of  riparian  rights,  but  when 
the  settlement  of  the  arid  western  part  of  this  coun- 
try and  its  development  for  agriculture  began,  it 
was  found  that  the  most  beneficial,  important  and 
valuable  uses  of  water  could  not  be  realized  by  the 
settlers',  under  the  rules  of  the  common  law  per- 
taining to  riparian  rights.  Accordingly,  in  these 
new  settlements  the  technical  rules  of  law  in  regard 
to  the  use  of  water  of  the  running  streams  were 
modified  or  abrogated  and  different  regulations  were 
devised,  adapted  to  the  industrial  and  climatic  con- 
ditions there  present.  A  practical  system  for  the 
diversion  of  water  from  innavigable  streams  was 

♦Bardwell  V.  Ames,  22  Pick.  333(Mass.). 
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inaugxirated  and  the  water  applied  to  beneficial  uses, 
separate  and  apart  from  the  land  constituting  the 
public  domain,  the  right  to  such  uses  being  consid- 
ered as  an  estate  separate  from,  rather  than  as 
appurtenant  to,  the  real  estate  for  which  the  water 
was  used.^ 

B  Irwin  V.  Phillips,  5  Gal.  140;  AtchiBon  v.  Peterson,  20  Wall.  507  (TJ.  S.). 
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CHAPTER  n. 
BIGHTS  OF  APPROPRIATION  OF  WATER. 

9.  Appropriation  defined. — ^Appropriation  is  the 
diversion  of  water  from  the  natural  stream  or  source 
of  supply  to  some  beneficial  use  followed  by  the 
actual  application  of  the  water  to  the  use  designed.® 

Appropriation  has  also  been  defined  as  "the  intent 
to  take,  accompanied  by  some  physical  demonstra- 
tion of  the  intent  and  for  some  valuable  use. ' ' ""  Also, 
"appropriation  consists  of  an  actual  diversion  of 
water  from  the  natural  stream  followed  within  a 
reasonable  time  thereafter  by  an  application  thereof 
to  some  beneficial  use."® 

10.  The  law  of  necessity. — ^Appropriation  of 
water,  under  these  definitions,  involves  the  right  to 
take  and  use  the  water  diverted  for  consumptive 
uses,  without  any  obligation  to  return  the  water  to 
the  stream.  This  right  arises  by  the  law  of  neces- 
sity, ex  necessitate  rei  (from  the  necessity  of  the 
thing).®  Incident  to  the  physical  and  climatic  con- 
ditions of  the  country,  the  arid  nature  of  the 
climate  requires,  among  other  things,  the  artificial 
application  of  water  to  the  soil  to  make  agriculture 
successful.     This  application  of  water  to  the  soil 

«  McDonald  v.  Bear  Eiver,  etc.,  Co.,  13  Cal.  220. 

'  Larimer  County  Ees.  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 

8  Windsor  Ees.  &  Can.  Co.  v.  Lake  Supply  D.  Co.,  44  Colo.  214,  98  Pac.  729. 
,  0  Lobdell  v.  Simpson,  2  Nev.  274;  Willey  v.  Decker,  11  Wyo.  496,  73  Pae. 
210. 
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is  described  as  irrigation  and  is  the  most  prominent 
of  the  beneficial  uses  upon  which  the  law  of  appro- 
priation is  based,  though  there  are  other  beneficial 
uses  which  will  be  alluded  to  in  discussing  the  gen- 
eral subject. 

Irrigation. ,  The  title,  based  upon  these  i  f xmda- 
mental  conditions,  is  a  new  title  in  the  law  so  far  as 
this,  country  is  concerned,  though  old  in  the  world's 
history.  In  humid  climates,  the  most  imperative 
demand  for  the  use  of  water  is  for  domestic  pur- 
poses; in  the  arid  climates,  while  the  domestic  pur- 
pose still  remains  absolute,  even  that  is  overshad- 
owed by  the  necessity  of  the  use  of  water  for  food 
production  and  therefore  the  use  of  water  for  agri- 
cultural purposes  becomes  the  paramount  interest 
and  necessity  in  every  attempt  to  settle  and  populate 
such  arid  country. 

Under  both  systems,  the  use  of  water  for  manu- 
facturing purposes  is  in  a  measure  secondary; 
although,  as  we  shall  see,  the  right  of  appropriation 
extends  not'  only  to  agricultural  purposes,  but  to 
domestic  and  manufacturing  purposes  as  well.^" 

11.  Beginnings  of  the  practice  of  appropriation. 
— Since  the  law  pertaining  to  appropriations  of  water 
for  beneficial  uses  in  the  arid  regions-  of  this  country 
arises  out  of  the  very  physical  laws  of  nature  of  the 
arid  country,  it  is  not  the  product  of  formal  legisla- 
tion." 

This  law  had  its  beginnings  in  this  country  in  the 

10  Evans  v.  Merriweather,  3  Seam.  491-495  (HI.),  38  Ajp.  Dee.  106; 
Schilling  v.  Bominger,  4  Colo.  100. 

11  Coffin  V.  Left  Hand  D.  Co.,  6  Colo.  443. 
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informal  legislation  and  by-laws  adopted  by  the 
early  settlers  and  communities  of  settlers  in  the  west- 
ern country.  Under  the  conditions  there  prevailing, 
both  as  to  the  aridity  of  the  climate  and  the  topog- 
raphy of  the  country,  the  water  was  of  little  or  no 
use  whUe  flowing  in  these  mountain  streams;  there 
were  no  riparian  proprietors  and  in  the  nature  of 
the  case  could  be  none.  In  order  to  utilize  either  the 
water  itself  or  the  impetus  of  the  flow,  the  water 
must  be  diverted  from  the  stream  and  carried  by 
ditch,  flume  and  tunnel  around,  over  or  through 
mountain  spurs  and  divides  to  places  of  use,  either 
for  irrigation,  the  washing  of  gold  from  the  sands, 
or  operating  the  mills  and  mining  machinery  required 
in  these  industries,  without  possibility  of  the  water 
being  returned  to  the  original  stream,  once  it  was 
diverted. 

12.  Locus  of  use. — Contrary  to  the  rule  as  to 
riparian  rights,  the  use  by  appropriation  is  not  con- 
fined to  lands  on  the  banks  of  the  stream.  The  water 
taken  from  the  stream  need  not  be  returned  thereto; 
it  need  not  even  be  used  within  the  watershed  of 
the  stream  and  may  be  carried  over  intervening 
divides  to  the  watersheds  of  other  streams  and  there 
used  and  the  surplus,  if  any,  returned  to  such  other 
streams  instead  of  to  the  immediate  stream  from 
which  the  water  is  first  diverted.*^ 

13.  Beginnings  of  the  law  of  appropriation. — ^This 
common  use  of  the  water  by  common  consent  of  all 
ripened  into  local  regulations  which  in  turn  became, 
and  still  remain,  the  fundamental  formulae  of  law 

12  Coffin  V.  Left  Hand  D.  Co.,  6  Colo.  443. 
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concermng  the  acquisition  of  property  in  water 
rights  for  beneficial  uses.  Furthermore,  these  appro- 
priations of  water  for  beneficial  uses,  thus  acquired 
by  common  consent  and  actual  use  without  paper 
title  or  grant,  were  presently  recognized  as  existing 
and  legal  rights  of  property  by  the  earliest  decisions 
of  courts  in  these  new  communities  and  later  by  the 
acts  of  Congress  of  the  United  States. 

Acts  of  Congress.  By  the  Act  of  Congress  of 
1866,  amended  in  IStO  (Kev.  Stats.,  1878,  §§2339, 
2340),  Congress  recognized  the  rights  acquired  by 
settlers  under  these  community  arrangements,  not 
by  the  granting  of  any  new  right,  but  in  express 
recognition  of  rights  already  accrued  and  vested. 

Decisions  of  courts.  Previous,  however,  to  this 
congressional  legislation  several  of  the  territorial 
courts  had  already  decided  cases  upon  the  principle 
that  the  law  of  necessity  prevailing  in  the  arid  re- 
gions must  be  recognized  and  given  effect  by  the  rule 
of  appropriation.  Upon  these  decisions  of  the  fed- 
eral and  state  courts,  and  in  accordance  therewith, 
has  been  erected  the  whole  structure  of  irrigation 
law.  In  the  enactment  of  statutes  they  have  been 
copied  and  in  the  subsequent  opinions  of  the  courts 
they  have  been  followed.^* 

14.  The  case  of  Atchison  v.  Peterson. — This  de- 
cision may  be  said  to  contain  the  original  formula- 
tion of  the  law  of  appropriation,  as  follows: 

"The  government  being  the  sole  proprietor  of  all 
the  public  lands,  whether  bordering  on  streams  or 
otherwise,  there  was  no  occasion  for  the  application 

13  Irwin  V.  PhUlips,  5  Gal.  140;  Atchison  v.  Peterson,  20  Wall.  507  (U.  S.). 
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of  the  common  law  doctrine  of  riparian  proprietor- 
ship with'  respect  to  the  waters  of  those  streams. 
*  *  *  And  he  who  first  connects  his  own  labors 
with  property  thus  situated  and  open  to  a  general 
exploration  does,  in  natural  justice,  acquire  a  better 
right  to  its  use  and  enjoyment  than  others  who  have 
not  given,  such  labor,  *  *  *  So  fully  recognized 
have  become  these  rights,  that  without  any  specific 
legislation  conferring  or  confirming  them,  they  are 
alluded  to  and  spoken  of  in  various  acts  of  the  legis- 
lature in  the  same  manner  as  if  they  were  rights 
which  had  been  vested  by  the  most  distinct  expres- 
sion of  the  will  of  the  lawmakers.""  To  the  same 
effect  are  the  decisions  in  many  other  early  cases  in 
different  jurisdictions.^^ 

15.  Appropriation  always  the  rule  in  the  arid 
parts  of  the  country. — This  doctrine  of  appropria- 
tion has  likewise  been  generally  held  to  apply  and 
to  have  existed  from  the  date  of  the  earliest  appro- 
priations of  water  within  the  arid  regions,  and  not 
to  have  had  its  beginning,  as  a  new  right  or  grant, 
with  the  Act  of  Congress  of  1866,  which  act  and  its 
amendments  have  been  held  to. be  declaratory  only 
of  the  existing  law.^® 

With  the  adoption  of  the  constitutions  of  the  sev- 
eral states  embraced  within  the  arid  region  of  the 

1*  20  Wall.  507,  512,  513  (U.  S.). 

10  Irwin  v.  Phillips,  5  Cal.  140 ;  Osgood  v.  Water  &  Mining  Co.,  56  Cal. 
571 ;.  Farm  Inv.  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pae.  258,  Leading  Illus- 
TRATIYE  Cases;  LobdeU  v.  Simpson,  2  Nev.  274;  Thorp  v.  Freed,  1  Mont. 
651;  Yunker  v.  Nichols,  1  Colo.  551;  Basey  v.  Gallagher,  20  WaU.  670 
(U.S.). 

16  Coffin  V.  Left  Hand  D.  Co.,  6  Colo.  443 ;  Union  Mill  &  Mining  Co.  v. 
Dangberg,  81  Fed.-  73,  Leading  Illustrative  Cases. 
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country,  these  fundamental  grounds  of  right  of  prop- 
erty have  remained  unchanged.  None  of  these  con- 
stitutions imdertake  to  establish  new  foundations 
for  irrigation  rights  but  simply  tO  provide  for  the 
best  method  of  regulating  the  acquisition  and  enjoy- 
ment of  such  rights." 

Not  only  so,  but  since  such  rights  have  accrued 
by  virtue  of  the  law  of  necessity,  regulated  by  com- 
munity by-laws  and  local  police  regulations,  such 
laws  and  regulations  have  become  laws  of  property 
which  change  not,  and  which  cannot  be  set  aside  or 
the  titles  erected  thereon  defeated  or  property  taken 
away.  They  have  become  res  adjudicata  in  the  high 
and  broad  sense  of  being  a  part  of  the  very  institu- 
tions of  the  country  upon  which  these  organized 
states  and  communities  are  established.^® 

16.  Theory  of  origin — Conflict. — This  theory  of 
right  of  appropriation  has  been  developed  in  part 
from  the  riparian  doctrine  theretofore  prevailing, 
founded  on  the  principle  that,  water  being  necessary 
for  the  support  of  human  life,  the  paramount  or  pri- 
mary wants  of  man  should  first  be  supplied,  and  that 
in  order  that  this  result  might  effectually  follow,  the 
natural  stream  must  be  preserved  in  its  integrity  and 
its  flow  confined  without  diminution  or  deterioration 
to  the  natural  channel  so  far  as  possible. 

On  the  other  hand,  the  arid  condition  of  the  west- 
em  country  was  such  that  riparian  rights,  properly 

1' Larimer  County  Ees.  Co.  v.  People,  8  Colo.  614,  9  Pao.  794. 

18  Irwin  V.  Phillips,  5  Gal.  140;  Union  Mill  &  Mining  Co.  v.  Dangberg, 
81  Fed.  73,  Leading  Illustrative  Cases;  Carson  v.  Gentner,  33  Ore.  512, 
52  Pac.  506;  Murray  v.  Tingley,  20  Mont.  260,  50  Pae.  723;  McGinness  v. 
Stanfield,  6  Idaho  372,  55  Pae.  1020. 
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so-called,  were  of  little  or  but  incidental  value,  while 
irrigation  and  other  consumptive  uses  were  of  great 
value  and  absolutely  necessary  to  the  settlement  of 
the  country. 

It  is  thus  seen  that  a  sharp  line  of  demarcation 
exists  between  riparian  rights  and  rights  of  appro- 
priation and  hence  between  the  two  systems.  While 
perhaps  not  necessarily  antagonistic,  they  are  neces- 
sarily divergent;  and  in  the  law  and  practice  pertain' 
ing  to  the  subject  in  the  arid  states,  the  two  systems 
are  generally  held  to  be  so  distinct  that  they  cannot 
coexist,  the  only  exception  being  in  California, 
where  the  attempt  has  been  made  to  maintain  both 
systems  together,  but  with  indifferent  success." 

19  Lux  T.  Haggin,  69  CaL  255 
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CHAPTER  m. 
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17.  Public  waters. — Only  waters  which  are  puh- 
lici  juris  (of  public  right),  are  subject  to  appropria- 
tion. Ordinarily  the  running  streams  traversing  the 
arid  part  of  the  country,  whether  large  or  small,  are 
considered  the  principal  water  supplies  from  which 
appropriations  may  be  made  for  beneficial  purposes. 
Generally  speaking,  the  smaller  streams  having  a 
constant  flow  are  more  available  than  the  larger 
streams,, since  the  dams  and  other  necessary  appli- 
ances to  make  diversion  of  water  can  the  more  easily 
be  placed,  and  for  that  reason  the  stream  itself  and 
the  water  flowing  therein  more  easily  brought  under 
control  of  the  settler  or  the  community.  The  funda- 
mental laws  of  most  of  the  states  of  the  arid  West 
designate  ''natural  streams"  only  as  the  sources  of 
appropriation,  and  it  has  been  questioned  whether 
water  may  be  appropriated  from  other  less  definite 
and  more  diffused  sources  of  supply. 

But  since  these  fundamental  provisions  are  only 
declaratory  of  the  law  existing  at  the  time  of  their 
adoption  and  are  made  in  recognition  of  original  rights 
to  appropriate  water  for  beneficial  purposes,  it  is 
now  settled  that  water  from  other  sources  of  supply 
may  be  appropriated,  as  originally  established  by  the 
local  laws,  customs,  and  decisions  of  courts.  This 
result  follows,  whether  statutes  covering  the  particu- 
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lar  source  of  water  supply  have  been  subsequently 
passed  or  not.^"  In  the  discussion  of  the  subject, 
therefore,  it  wiU  be  necessary  to  define  and  consider 
several  subtitles  describing  the  possible  sources  of 
vrater  supply,  viz.:  (a)  natural  streams  or  water 
courses;  (b)  tributaries;  (c)  springs;  (d)  lakes; 
(e)  flood  waters;  (f)  underflow;  (g)  underground 
streams;  (h)  percolating  waters;  (i)  seepage  waters; 
(j)  surface  and  waste  waters. 

18.  Natural  streams  or  water  courses. — ^A  nat- 
ural stream  or  water  course  consists  of  a  bed  or 
channel  with  banks  confining  and  directing  a  per- 
manent flow  of  water.  "A  river  is  a  running  stream 
of  water,  pent  in  on  either  side  by  banks,  shores  or 
walls.  "^V  To  constitute  a  river  or  water  course  it 
is  not  absolutely  necessary  that  the  body  of  water 
should  be  constant  in  voltime,  or  even  continuous  in 
its  flow.  But  it  would  seem  that  the  flow  should 
depend  upon  permanent  conditions,  be  at  least 
periodical,  or  regularly  recurring  at  the  same  season 
of  each  year,  and  should  come  from  or  be  supplied 
by  a  fixed  source,  such  as  springs,  melting  snows,  or 
a  natural  drainage  of  the  annual  precipitation  of  a 
define.d  watershed.^*  But  it  is  not  essential  that  the 
water  course  should  have  existed  from  time  imme- 
morial.^* The  water  flowing  in  these  streams  or 
water  courses,  in  the  arid  portion  of  the  country, 
is  expressly  subject  to  appropriation  for  beneficial 
uses  by  both  the  decisions  and  the  statutes. 

aoliarimer  County  Ees.  Co.  v.  People,  8  Colo.  614,  9  Pac.  794. 

21  Gould,  Waters  (2d  ed.),  §  41. 

22  Simmons  v.  Winters,  21  Ore.  35,  27  Pae.  7. 

2»  Bait  v.  Furrow,. 74  Kan.  101,  85  Pae.  934,  Leadino  Illustbativb  Cases. 
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19.  Tribataries. — ^A  tributary-  of  a  stream  is  sim- 
ply one  of  the  smaller  streams  flowing  into; and  con- 
tributing its  volume  to  make  up  the  large  stream.  It 
is  a  part  of  the  main  stream,  and  has  no  separate 
existence,  definition  or  description  of  its  own.  Ap- 
propriations of  water  from  the  tributaries  of  a  stream 
are  appropriations  from  the  stream  itself,  and  con- 
versely appropriations 'from  the  stream  are  appro- 
priations from  its  tributaries.^* 

20.  Springs.— The  term  "spring"  describes  the 
original  or  primary  source  of  a  running  stream, 
whether  the  streain  be  considered  as  the  main  stream 
or  a  tributary.  A  spring  is  the  rising  or  springing 
out  of  water  from  the  soil  and  has  its  source  of  supply 
from  the  saturation  of  the  earth  by  riains  and  melting 
snows.    A  spring  is  the  natural  drainage  of  the  land. 

A  stream,  of  water  flowing  directly  from  a  spring 
is  subject  to  appropriation,  although  it  has  been  fre- 
quently held  that  this  right  of  appropriation  is  infe- 
rior to  the  preferred  right  of  the  owner  of'  the  land 
upon  which  the  spring  arises.^^ 

21.  La-kes. — ^Lakes  or  ponds  are  bodies  of  stand- 
ing water,  without  flow  or  current,  and  of  a  perma- 
nent character.  Small  natural  lakes 'are  usually  pri- 
vate, belonging  to  the  owner  of  the  Jands  upon  which 
they  are  situate,  and  are  rarely  subject  to  appropria- 
tion, unless  the  lake  itself  forms  a  tributary  to  a  nat- 

24  Low  Y,  Eizor,  25  Ore.  551,,  37  Pae.  82.;  Farmers'  Ind.D.  Co.  v.  Agri- 
cultural D.  Co.,  22  Colo.  513;  Ogilvy  I  &  L.  Co.  v.  Insinger^  19  Colo.  App. 
380,  75  Pae.  598 ;  Water  Supply'  &  Storage  Co.  v.  Larimer  &  Weld  Ees.  Co., 
25  Colo.  87,  .53  Pae.  386.  ,   i ,  . , 

20Brosnaii  v.  Harris,  39  Ore.  148,  65  Pae.  867,  87  Am.  St.  Eep.  649; 
Strait  V.  Brown,  16  Nev.  317.  ■     .!•!        , 
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ural  water  course  and  furnishes  a  more  or  less  con- 
stant supply  thereto. 

Artificial  lakes  or  reservoirs  are  constructed 
throughout  the  arid  region  for  the  purpose  of  con- 
serving the  waters  diverted  and  appropriated  in 
times  of  abundance,  to  be  used  subsequently  and  in 
times  of  scarcity  for  irrigation  and  other  beneficial 
uses.  These  waters  are  not  subject  to  general  appro- 
priation, having  been  appropriated  by  the  storage 
and  segregation  for  private  use. 

22.  Flood  waters. — Flood  waters,  also  sometimes 
called  "storm  waters,"  are  the  waters  coming  from 
heavy  rains  in  the  foothills  and  upon  the  plateaus, 
mostly  in  the  summer  season,  collected  by  water 
courses,  gulches,  ravines,  and  natural  drainage  chan- 
nels, and  thence  carried  to  the  nearest  streams  or  dis- 
charged upon  the  plains  and  level  lands  of  the  coun- 
try. When  these  flood  waters  reach  or  are  carried 
by  natural  streams  or  water  courses,  they  constitute 
part  of  the  waters  of  such  streams,  and,  when  avail- 
able, of  the  appropriations  made  from  such  streams, 
but  they  are  not  subject  to  separate  or  independ- 
ent appropriations  as  against  prior  appropriators 
from  such  streams.  When  such  flood  waters  are  col- 
lected and  carried  by  gulches  and  ravines,  which  do 
not  have  the  characteristics  of  water  courses,  and 
especially  when  discharged  upon  the  plains,  remain- 
ing as  surface  waters  without  connection  with  any 
natural  stream,'  they  may  be  appropriated  for  bene- 
ficial uses  without  regard  to  the  status  of  the  neigh- 
boring streams  or  the  water  district  in  which  they 
are  found,  and  may  be  taken  and  diverted  from  the 
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ravines  through  which  they  flow,  or,  when  they  reach 
the  plains,  before  they  become  so  spread  or  diffused 
that  they  are  no  longer  capable  of  control  or  cap- 
ture.''* 

23.  Underflow. — This  term  is  used  to  describe 
waters  flowing  through  the  soil  adjacent  to  general 
draina,ge  channels  and  streams  of  the  country.  Such 
underflow  constitutes  a  part  of  the  stream  and  is 
physically  connected  therewith,,  except  that  tha  ve- 
locity of  flow  is  greatly  diminished  by  the  presence 
of  earth  through  which  that  part  of  the  stream  flows. 
In  such  cases  the  underflow  proceeds  along  the  val- 
leys within  which  the  surface  stream  flows  and  in 
the  same  direction,  and  is  held  to  constitute  a  part  of 
the  stream.  Most  of  the  natural  streams  of  water  in 
arid  regions  consist  of  surface  and  also  subsurface 
flow,  both  of  which  are  part  and  parcel  of  the  same 
stream;  they  together  constitute  one  stream  and  may 
be  indiscriminately  drawn  upon  to  supply  the  same 
water  rights. 

There  is  no.  distinction  in  the  application  of  the 
law  of  appropriation  between  the  surface  and  the 
subsurface  flow  of  the  stream.  Any  diversion  of 
water  from  the  surface  stream  as  a  matter  of  neces- 
sity affects  the  maintenance  of  the  subsurface 
flow,  and  any  diversion  from  the  subsurface  part 
of  the  stream  necessarily  affects  the  surface  flow, 
and,  while  the  surface  flow  steadily  diminishes 
during  the  summer  months,  the  subsurface  flow  con- 
tinues substantially  the  same  throughout  the  year, 

26  Denver,  Texas  &  Ft.  Worth  R.  R.  Co.  v.  DotsOn,  20  Colo.  304,»38  Pac. 
322;  2  Kinney,  Irrigation  and  Water  Bights,  §  653. 
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and  always- constitutes  the  permanent  iind  imore 
valuable  part  of  the  entire  stream.  For  any  dis- 
turbance qf  the  subsurface  stream  by  one  who  is  not 
an  appropriator  or  by  a  junior  appropriator,  the 
senior  appropriator  has  his  remedy  by  injunction 
and  damages.^^ 

Also,  if  land  be  rendered  productive  by  the  natural 
overflow  of  water  from  the  stream  or  by  subirriga- 
tion  without  the  aid  of  ditches  or  appliances,  such 
use  and  enjoyment  of  the  water  is  protected  as  an 
appropriation  from  the  stream.^® 

A  diversion  of  the  underflow  may  not  be  made  or 
an  appropriation  thereof  effected  as  being  indepen- 
dent of  the  natural  stream.  Such  attempted  diver- 
sions have  been  frequently  enjoined.  Whatever 
water  is  brought  to  the  surface;  if  a  part  of  the  under- 
flow, belongs  to  appropriators  from  the  stream  in  the 
order  of  their  priorities.^* 

24.  Underground  streams. — ^Underground  streams 
are  of  two  kinds :  (a)  those  which  form  a  part  of  sur- 
face streams  and  have  well-known  courses;  (b)  those 
whose  courses  are  entirely  subterranean,  having  no 
known  connection  with  surface  running  streams.  It 
is  underground  streams  of  the  latter  descriptiononly 
to  which  it  is  necessary  to  refer  under  this  title.  It 
is  well  settled  that  the  waters  of  underground 
streams,  wh^n  discovered  and  diverted,  are' governed 
by  the  same  rules  of  law  in  reference  to  the  appropri- 

s^City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  597,  57  Paci  585;  Platte 
Valley  Irr.  Co.  v.  B^eke^8  Irr.,  etc.,  Co.,  25  Colo.  77,  53  Pac.  3?4;  MoClellan 
V.  Hurdle,  3  Colo.  App.  430,  33  Pae.  280. 

28  Thomas  v.  Guiraud,  6  Colo.  530. 

29Buckers  Irr.,  Mill.  &  Imp.  Co.  v.  Farmers'  Ind.  D.  Co.,  31  Colo.  71, 
72  Pae.  49. 
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ation  thereof  as  are  surface  streams.  So  long  as 
these  underground  streams  have  no  known  connec- 
tion with  surface  streams,  either  directly  or  as  tribu- 
taries, independent  appropriations  may  be  made 
therefrom  and  the  waters  may  be  diverted  and  car- 
ried to  the  place  of  use  without  reference  to  the 
rights  of  appropriators  from  surface  streams  in  the 
same  vicinity.  Waters  so  appropriated  are  fre- 
quently described  as  "developed"  \yaters;"' 

Furthermore,  the  waters  when  diverted  may  be 
tiuTied  into  natural  surface  streams  and  water  courses 
and  again  taken  out  at  the  desired  place  of  use  as  an 
independent  supply  from  the  stream,  without  in  any 
manner  being  impaired  or  burdened  by 'prior  appro- 
priations made  from  such  stream  and^suhject  only 
to  the  natural  waste  in  the  carriage  thererof.®^ 

But  in  all  such  cases  the  burden  is  upon  the  per- 
son who  turns  any  such  independent  water  supply 
into  a  public  stream  to  show  that  the  waters  so  turned 
in  are  derived  from  imderground  streams  or  other 
sources  having  no  connection  with  the  stream  or 
water  course  sought  to  be  employed  as  a  conduit.*^ 

Water  diverted  by  tunneling  a  mine.'  and  turned 
into  a  public  stream  for  carriage  affords  an  illus^ 
trative  case  of  waters  of  an  underground  stream  not 
tributary  to  the  main  stream  and  subject  to  inde- 
pendent appropriation.^'. 

25.    Percolation. — This  is  an  old  title  in  the  law 

30  Howard  v.  Perrin,  8  Ariz.  347,  76  Pae.  460 ;  Haison  v.  MeCue,  'i2  Gal.  303. 

31  Herriman  Irr.  Co.  t.  Keel,  25  Utah  96,  69  Pae.  719,  726. 

32  Smith  V.  Duff,  39  Mont.  382,  102  Pae.  984-;  Howcroft  y.  TTnion  &  J.  Irr. 
Co.,  25  Utah  311,  71  Pae.  487^ 

33  Herriman  Irr.  Co.  v.  Keel„  25  TJtah  96,  .69  Pao.  719j  .726. 
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and  does  not  belong  to  the  subject  of  irrigation.  It 
means  water  held  in  the  soil  and  making  some  move- 
ment or  progress  through  the  soil  without  a  definite 
channel  or  direction,  not  apparently  connected  with 
any  natural  drainage  system  of  the  country  or  nat- 
ural stream.  Percolating  waters,  as  thus  defined, 
have  always  been  held  to  be  a  part  of  the  soil,  and, 
as  the  owners  of  the  land  have  proprietorship  down- 
ward to  the  center  of  the  earth  and  upward  to  the 
skies,  percolating  waters  are  included  in  the  domin- 
ion of  ownership  of  the  freehold.^* 

Percolating  waters  are  distinguished  from  under- 
flow in  this:  that  iu  percolating  waters  there  is  no 
apparent  or  traceable  connection  with  any  natural 
stream  within  the  territory  where  such  percolating 
waters  are  found,  and  they  appear  to  come  from  un- 
known sources  other  than  those  from  which  the 
neighboring  stream  is  supplied. 

26.  Seepage  and  return  waters. — Water  escaping 
directly  through  the  soil  and  banks  of  ditches  and 
reservoirs  to  adjacent  lands,  or  water  arising  on  the 
land  when  a  larger  quantity  is  applied  to  adjacent 
lands  than  can  be  absorbed  by  the  soil,  is  properly 
called  "  seepage  ".^"^  When  this  water  so  escaping 
passes  through  or  over  the  land  and  reaches  the 
stream  or  drainage  channel  in  the  vicinity,  either  by 
surface  or  subterranean  flow,  it  is  then  designated 
"return  water." 

Seepage  waters,  as  thus  deflned,  are  not  considered 

3«Vanaerwork  v.  Hewes,  15  N.  M.  439,  110  Pae.  567;  Sullivan  v.  North- 
ern Spy  M.  Co.,  11  Utah  438,  40  Pae.  709;^  Hudson  v.  Dailey,  156  CaL  617, 
105  Pao.  748. 

36  2  Kinney,  Irrigation  and  Water  Bights,  §  1207. 
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as  either  percolating  waters  or  underflow  connected 
with  the  streams,  but  in  a  limited  way  are  subject  to 
appropriation,  both  under  the  statutes  and  the  de- 
cisions of  the  courts.  The  owner  of  the  land  upon 
which  such  seepage  waters  arise  is  held  to  have  the 
right  to  the  use  of  the  water  upon  his  own  lands  and 
the  right  to  dispose  of  such  water  to  those  who  may 
employ  it,  by  grant  or  contract,  and  to  this  extent  it  is 
held  to  be  an  appurtenance  to  the  land.  This  rule, 
however,  has  not  been  settled  by  all  the  arid  states, 
some  of  them  restricting  such  waters  to  a  "reason- 
able use"  upon  the  lands  from  which  they  are  devel- 
oped.*® 

These  seepage  waters  are  not  subject  to  appropria- 
tion by  a  stranger  as  against  the  owner  of  the  soil, 
although  an  appropriation  may  be  acquired  with  the 
acquiescence  or  express  consent  of  the  owner  of  the 
land.  Nor  are  they  subject  to  the  burden  of  any 
prior  appropriations  from  the  neighboring  stream, 
because  not  a  part  of  the  stream.  But  if  such  seep- 
age waters  coming  to  the  surface  of  the  land  have 
reached  the  stream  and  communicated  therewith, 
particularly  by  open  channel  over  the  surface  of  the 
land  or  by  a,  well-established  subterranean  connec- 
tion, such  waters  are  publici  juris  and  a  part  of  the 
flow  of  the  stream  to  which  prior  appropriators  may 
maintain  a  claim.  The  case  may  be  put  this  way: 
When  seepage  waters  arise  upon  land,  the  posses- 
sion of  the  land  gives  the  possession  to  such  waters; 
but  when  the  seepage  water  has  escaped  from  the 
land  and  established  connection  with  the  natural 

36  Garna  v.  EoUins,  125  Pac.  867  (Utah,  1W2). 
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stream,  possession  of  the  landowner  has  been  lost, 
and  he  can  no  longer  assert  any  proprietary  right  in 
such  waters.^'' 

When  seepage  waters  arise  on  private  lands  to  the 
damage  of  the  proprietor,  he  has  a  right  to  drain  his 
lands  for  the  benefit  thereof  in  any  manner  which 
will  best  subserve  his  purpose  and  without  reference 
to  the. rights  of  appropriators  ffom  adjacent  or 
neighboring  streams,  and  in  so  difaiiling  his  land  for 
his  benefit  he  still  retains  title  to  such  water  by 
drainage  and  he  may  take  and  use  it  upon  his  own 
lands  or  he  may  perhaps  sell  a:nd  dispone  of  it  for  use 
on  other  lands  to  which  such  waters  may  be  con- 
veyed; but  it  must  appea,r  that  thie  neighboring 
stream  is  not  depleted,  either  directly  or  indirectly?* 

27.  Waste  or  diffused  surface  waters. — ^Waste 
waters  are  such  waters  as  are  i^un'off  upon  and  over 
the  surface  of  the  land  aftet' the"  water  has  been  used 
for  irrigation  and  are  of  a  teinporary  and  fluctuating 
character,  dependent  whollif  upon  the  artificial  ap- 
plication of  water  to  the'  'soil.  These  waters  are  not 
the  Subject  of  apprbiilriation  in  the  sense  that  a 
vested  right  may  be  acquired  as  against  the  land- 
owner. The  landowtier  may  stop  the  waste,  as  it  is 
his  duty  to  do,  and  give  the  lower  claimants  the  nat- 
ural flow  of  the  str'eani,  dt  he  may,  by  lateral  ditches 
upon  his  own  land,  carry  the  waters  which  would 
otherwise  waste  to  other  parts  of  his  land.^® 

3' Eddy  V.  Simpson,  3  Cal.  249,  58  Am.  Dec.  408;  La  Jara  C.  &  L.  S. 
Ass'n  V.  Hansen,  35  Colo.  105,  83  Pao.  644. 

88  Platte  Valley  Irh  Co.  v.  Buckers  Irr.,  etc.,  Co.,  25  Colo.  77,  53  Pae.  334. 
Biit  see  Comstoek  v.  Ramsay,  133  Pac.  1107  (Colo.). 

39  King  V.  Chamberlain,  20  Idaho  504,  118  Pac.  1099;  Burkhart  t.  Mei- 
berg,  37  Colo.  187,  86  Pae.  98, 119  Am.  St.  Eep.  279,  6  L.  B.  A.  (N.  S.)  1104. 
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It  appears,  however,  that  a  qualified  appropriation 
may  be  made  of  waste  and  surface  water  escaping 
from  the  land  of  another  as  against  other  strangers 
to  the  source  of  supply,  but  at  all  times  subject  to 
the  superior  rights  of  the  landowner  exercised  in 
good  faith/" 

*o  Green  Valley  Co.  v.  Schneider,  50  Colo.  606-610. 
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CHAPTER  IV. 

HOW  APPROPRIATIONS  ARE  MADE. 
A.    Founded  on  Beneficial  Use. 

28.  Beneficial  uses. — ^Appropriations  of  water 
must  be  made  for  beneficial  uses;*^  they  cannot  be 
made  at  large,  the  use  to  be  afterwards  selected  as 
occasion  or  opportunity  may  offer;  *^  but  the  intent 
to  make  the  appropriation  must  include  the  intent  to 
make  a  definite  beneficial  use  of  the  water  proposed 
to  be  diverted. 

Generally  speaking,  these  beneficial  uses  may  be 
comprehended  under  the  following  classification:  (a) 
domestic  uses;  (b)  agricultural  uses;  (c)  mining  and 
manufacturing  uses.  These  purposes  have  been  gen- 
erally mentioned  by  the  constitutions  of  the  various 
arid  states  in  the  order  named.  Appropriations  for 
these  several  beneficial  uses  take  effect  and  are  to 
be  enjoyed  without  rank  or  preference,  bijt  accord- 
ing to  the  rule  of  priority  of  dates  hereinafter  dis- 
cussed; none  of  them  yield  to  the  others  in  disregard 
of  such  dates  by  reason  of  the  character  of  the  use.** 
The  right  of  appropriation  has  been  extended  equally 

41  Ft.  Morgan  Land  &  Canal  Co.  v.  South  Platte  Diteh  Co.,  18  Colo.  1,  30 
Pac.  1032,  Leading  Illustrative  Cases. 

42  Weaver  v.  Eureka  Lake  Co.,  15  Cal.  271 ;  Toohey  v.  Campbell,  24  Mont. 
13,  60  Pao.  396. 

«a  Tartar  v.  Spring,  etc.,  Mining  Co.,  5  Cal.  395;  Bupley  v.  Welch,  23  CaL 
453;  Windsor  Bes.  &  Can.  Co.  v.  Hoffman  M.  Co.,  48  Colo.  82,  89,  109  Pac. 
423,  425. 
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to  all  pursuits,  and  it  has  been  consistently  held  that 
the  right  to  water  by  a  proper  appropriation  for  any 
beneficial  purpose  is  entitled  to  protection  in  the 
order  of  the  priority.** 

29.  Preferences. — ^It  is  true  that  the  constitutions 
of  some  of  the  states  provide  substantially  that: 

"Those  using  water  for  domestic  purposes  shall 
have  the  preference  over  those  claiming  for  any 
other  purpose,  and  those  using  water  for  agricul- 
tural purposes  shall  have  the  preference  over  those 
using  the  same  for  manufacturing  purposes."*" 

But  these  provisions  have  been  construed  to  mean 
that  this  preference  of  uses  only  goes  to  the  extent 
of  allowing  the  appropriation  made  for  the  lower  use 
to  be  condemned  and  taken  upon  payment  of  just 
compensation,  to  supply  the  higher  use,  and  does  not 
mean  that  the  distribution  of  water  under  these  pri- 
orities is  made,  first,  to  all  who  desire  the  use  for 
domestic  purposes  and  afterwards  to  those  who  de- 
sire the  use  for  agricultural  purposes,  and,  last  of  all, 
to  those  desiring  the  use  for  manufacturing  pur- 
poses, la  the  matter  of  enjoyment  and  distribution 
there  is  no  difference  of  rank  or  status  among  appro- 
priators  of  water  for  different  purposes,  so  long  as 
the  purpose  is  truly  beneficial.*® 

30.  Relative  economic  values. — ^No  discrimination 
can  be  made  among  appropriations  for  beneficial  uses 
on  the  basis  of  the  relative  pecuniary  value  of  the 

**  Baaej  v.  Gallagher,  20  Wall.  670  (TJ.  S.). 

16  Constitution  of  Colorado,  Art.  XVI,  §  6. 

*e  Town  of  Sterling  v.  Pawnee  D.  B.  Co.,  42  Colo.  421-426,  94  Pac.  339, 
37  L.  E.  A.  (N.  S.)  315,  note;  Montpelier  M.  Co.  v.  Montpelier,  19  Idaho 
212,  113  Pa<S.  741. 
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use  of  such  appropriations  for  thie  time  being.  This 
would  introduce  a  test  which,  to  a  great  extent,  would 
destroy  the  property  without  due  process  of  law.  It 
has  been  held  frequently,  and  never  denied,  that  the 
property  right  in  an  appropriation  of  water  for  bene- 
ficial uses  consists  as  well  in  the  priority  which  at- 
taches to  it  as  in  the  volume  allowed.  There  is  no, 
more  reason,  in  the  nature  of  the  case,  why,  a  prop- 
erty right  in  water  rights  should  be  disturbed  or 
taken  away  because  someone  else  might  make  a  bet- , 
ter  use  of  the  water  than  to  apply  the  same  test  to 
any  other  property.  The  maxim,  "Mrst  in  time, 
first  in  right,"  is  of  universal  application  and  knows 
no  distinction  or  rank  in  the  uses  for  which  appropriar 
i   )    tions  are  made  if  the  use  designed  is  beneficial.*'' 

31.  Made  by  series  of  acts. — ^Appropriations  of 
water  for  beneficial  purposes  are  initiated  when  the 
intent  to  take  for  some  beneficial  use  is  formed  and 
is  accompanied  or  immediately  followed  by  some 
openj  physical  demonstration  of  this  intent.*^  The 
appropriation  is  said  to  be  completed  upon  the  suc- 
cessful application  of  the  water  to  the  beneficial  use 
intended  or  designed.*®  Between  the  formation  of 
the  intent  and  the  final  and  successful  application  of 
the  water  to  the  use  designed  other  steps  or  processes 
must  intervene.  Provision  must  be  made  for  the 
construction  of  appliances  and  waterworks  adapted 
to  the  control  of  the  water,  and  diversion  in  some 

*■>  Basey  v.  Gallagher,  20  Wall.  670  (U.  S.)  ;  Salt  Lake  City"  v.  Salt  Lake, 
etc.,  Cc.,  25  Utah  456,  71  Pao.  1069,  1072. 

*a  McDonald  v.  Bear  River,  etc.,  Co.,  13  Cal.  220. 

<9Thoinas  v.  Guiraud,  6  Colo.  530;  Larimer  County  Ites.  Co.  v.  People, 
8  Colo.  614-616. 
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form  must  also  be  effected  before  the  water  can  be 
applied.®** 

32.  Four  steps  or  elements. — The  making  of  an 
appropriation  thus  involves  at  least  four  distinct 
steps  or  elements,  viz. : 

(a)  The  intent  to  appropriate  for  beneficial  use.^^ 

(b)  The  construction  of  the  necessary  ditches, 
appliances  and  waterworks  by  which  it  is  proposed 
to  divert  the  water  from  the  stream  or  source  of 
supply,  or  subject  it  to  control,  in  some  manner, 
within  the  stream  or  source  of  supply.®^ 

(e)  The  actual  diversion  or  control  and  the  car- 
riage or  flow  of  water  through  the  pipe,  ditch  or  other 
appliance  to  the  place'  of  intended  use.®* 

(d)  The  actual  physical  application  of  the  water 
so  appropriated  and  diverted,  to  the  land  for  irriga- 
tion thereof,  or  to  other  lawful  or  beneficial  uses.^* 

To  constitute  a  perfected  appropriation,  then,  there 
must  exist  the  concurrence  of  the  four  elements  just 
enumerated.  The  commencement  of  the  construction 
of  a  ditch  with  the  avowed  intention  of  appropriat- 
ing a  given  quantity  of  water  from  the  stream,  gives 
no  right  to  the  water  unless  this  purpose  is  carried 
out  by  the  diligent  and  active  prosecution  of  the  work 
to  final  completion  of  the  ditch  or  other  necessary 

soCardoza  v.  Calkins,  117  Cal.  106,  48  Pao.  1010;  Parka  0.  &  M.  Co. 
V.  Hoyt,  57  Cal.  44. 

51  Weaver  v.  Eureka  Lake  Co.,  15  Cal.  271. 

02  Snyder  v.  Colo.  Gold  Dredging  Co.,  181  Fed.  62;  Kelly  -v.  Natoma 
Water  Co.,  6  Cal.  105.  ' 

63  Walsh  V.  Wallace,  26  Nev.  299,  67  Pae.  914,  99  Am.  St.  Eep.  692; 
Ft.  Morgan  Land  &'  Canal  Co.  v.  South  Platte  D.  Co.,  18  Colo.  1,  30  Pao. 
1032,  36  Am.  St.  Eep.  259.  Leading  Illustrative  Cases. 

54  Low  V.  Eizor,  25  Ore.  551,  37  Pac.  82 ;  Combs  v.  Agricultural  D.  Co., 
17  Colo.  146,  28  Pac.  966,  Leading  Illusteative  Cases. 
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appliances,  the  diversion  of  the  water  thereby,  and, 
finally,  the  application  of  the  water  to  the  beneficial 
use  intended.  Actual  use  of  the  water  diverted  is 
the  final  test,  both  of  the  making  of  an  appropriation 
and  of  the  maintenance  of  the  right.^® 

33.  The  intent. — The  first  element  in  the  process 
of  making  an  appropriation,  that  of  intention,  exist- 
ing alone,  can  only  be  known  to  the  mind  in  which 
such  intent  is  formed,  and  so  standing  alone  has  no 
efficacy,  in  and  of  itself,  whatsoever.  This  intent  can 
only  be  evidenced  to  the  world  by  some  outward 
physical  demonstration  or  manifestation,  and  must 
necessarily  be  manifest  to  the  world  upon  the  in- 
stance of  the  second  element,  viz.:  providing  the 
means  of  control  and  diversion.  "The  intent  to  take 
and  appropriate  and  the  outward  act  go  together."** 

The  object  or  intent  of  the  appropriator  at  the 
time  of  initiating  the  appropriation  of  water  is  to 
be  considered  in  determining  the  extent  of  the  orig- 
inal appropriation,  and  such  intent  is  to  be  deter- 
mined by  a  consideration  of  his  acts  in  regard  thereto, 
the  quantity  and  character  of  the  land  to  be  irri- 
gated, his  necessities,  ability  and  surroundings,  in- 
cluding the  character  and  stage  of  development  of 
the  country. 

"As  every  appropriation  must  be  made  for  a  bene- 
ficial or  useful  purpose,  it  becomes  the  duty  of  the 
courts  to  1;ry  the  question  of  the  claimant's  intent  by 
his  acts  and  the  circumstances  surrounding  his  pos- 

00  CSough  V.  Wing,  2  Ariz.  371,  17  Pao.  453 ;  Millheiser  v.  Long,  10  N.  M. 
99,  61  Pac.  111. 

ssOrtman  v.  Dixon,  13  Cal.  33. 
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session  of  the  water,  its  actual  or  contemplated  use 
and  the  purposes  thereof. ""'' 

34.  First  physical  act. — ^Furthermore,  it  is  ob- 
vious that  the  first  thing  to  be  done  in  providing  the 
means  of  control  or  diversion  which  can  be  seen  by 
the  neighborhood  at  the  place  selected  is  the  making 
and  marking  the  location  of  the  proposed  waterworks 
by  actual  survey  and  the  staking  of  the  line  or  loca- 
tion of  headgate,  canal  or  reservoir.  This  is  a  phys- 
ical act  and  demonstration  which  is  included  within 
the  definition,  and  has,  both  with  and  without  stat- 
utes to  that  effect,  been  recognized  as  the  initial 
physical  act  in  making  an  appropriation.  The  phrase 
used  in  the  definition  above  cited  is,  "some  open 
physical  demonstration. ' '  These  words  are  very  gen- 
eral and  just  as  fully  describe  the  operation  of 
surveying  and  laying. out  a  ditch  as  they  do  the 
excavation  of  an  artificial  channel  or  the  placing  of 
a  headgate  or  other  appliance  necessary  to  effect 
the  diversion  of  the  water.^^ 

35.  Statutes  requiring  notice. — ^It  is  true  that 
most  of  the  arid  states  have  passed  statutes  for  the 
purpose  of  giving  constructive  notice  to  the  world  of 
such  intention,  either  before  the  actual  work  of  con- 
struction is  commenced  or  after  the  initial  act  evi- 
dencing the  necessary  physical  demonstration  has 
been  performed,  but  these  statutes  do  not  change  the 
substantive  law  as  to  what  is  first  required  to  be 

or  Power  V.  Switzer,  21  Mont.  523,  55  Pac.  32;  Barnes  t.  Saborn,  10  Nev. 
217;  Eodgers  v.  Pitt,  129  Fed.  932;  Kirk  v.  Batholoraew,  3  Idaho  367, 
29  Pac.  40 ;  X.  Y.  Irrigating  D.  Co.  v.  Buffalo  Creek  Irr.  Co.,  25  Colo.  529, 
55  Pac.  720;    same  case,  9  Colo.  App.  438,  49  Pac.  264. 

58  Conger  v.  Weaver,  6  Cal.  548. 
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done  in  making  appropriations  of  water  for  bene- 
ficial uses. 

These  statutes  provide  for  the  posting  of  notices 
and  the  filing  of  statements  of  claim  with  the  recorder 
of  the  county  in  which  the  proposed  construction  is 
to  be  situated,  or  with  the  State  or  Hydraulic  En- 
gineer; but  these  requirements  are  not  held  to  be  in 
the  nature  of  conditions  precedent  to  the  making  of 
an  appropriation,  but  simply  for  the  better  manifes- 
tation to  the  world  of  the  intent  and  to  preserve 
prima  facie  evidence  of  the  performance  of  the  initial 
acts  required.^® 

36,  Eights  acquired  by  things  done. — The  acquisi- 
tion of  a  water  right  by  appropriation  has  always 
consisted  in  things  done,  as  building  ditches,  divert- 
ing water,  and  raising  crops  upon  land  irrigated  by 
the  water  so  diverted,  rather  than  in  the  posting  of 
notices,  the  filing  of  claims,  or  the  making  of  any 
public  records  whatsoever.  Indeed,  these  things  are, 
by  consensus  of  authority,  but  secondary  or  prima 
facie  evidence  of  the  titles  theretofore  acquired  or 
initiated  by  the  formation  of  the  intent  and  the  phys- 
ical acts  performed  in  manifestation  thereof. 

37.  Legislation  cannot  affect  substantial  rights. 
— Since  the  law  concerning  the  acquisition  of  water 
rights  by  appropriation,  including  the  methods  by 
which  such  appropriations  were  made,  was  estab- 
lished by  common  consent  prior  to  any  legislation  on 
the  subject,  and  this  law  was  recognized  by  Congress 
and  the  highest  courts  in  the  land  as  already  in  full 
force  and  efficacy  when  legislation  began,  it  is  not 

»o  Wells  V.  Mantes,  99  Cal.  583,  34  Pac.  324. 
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competent  for  either  the  constitutions  or  laws  of  any 
of  the  arid  states  to  establish  new  foundations  or 
employ  different  principles  or  substantially  different 
methods  even  in  making  appropriations  of  water  for 
beneficial  purposes;  but  it  must  remain  that  the 
method  of  making  appropriations  is  by  the  voluntary 
and  imrestrained  diversion  and  use  of  the  water 
from  the  public  streams  for  beneficial  purposes. 

All  that  legislation  can  do  or  effect  is  to  regulate 
the  use  after  the  appropriation  is  acquired  by  means 
of  appropriate  police  regulations  made  for  that  pur- 
pose.®** 

As  has  been  said,  "The  test  of  appropriation's  the 
ultimate  application  of  water  to  the  beneficial  use  in- 
tended" and  the  method  of  diverting,  controlling  or 
carrying  the  water  or  making  such  application  is 
immaterial,®^  provided  the  rights  of  other  appropri- 
ators  be  not  unnecessarily  interfered  with  by  the 
method  of  diversion  adopted.  The  right  to  appro- 
priate water  must  be  exercised  within  reasonable 
limits.®' 

Thus,  water  may  be  caused  to  overflow  the  banks  of 
a  stream  by  the  crudest  kind  of  a  dam,  without  any 
ditch  or  headgate  whatsoever,  and  so  overflow  and 
flood  the  adjacent  lands.  Or  water  may  be  stored 
in  the  bed  of  the  stream  for  months  and  afterwards 
diverted  or  run  down  the  channel  of  the  stream  to 

60  Larimer  County  Ees.  Co.  v.  People,  8  Colo.  614. 

61  Lower  Tule,  etc.,  Co.  v.  Angiola  W.  Co.,  149  Cal.  496,  86  Pac.  1081; 
Ghamoek  v.  Higuerra,  111  Cal.  473,  44  Pao.  171,  Leading  Illusteative 
Cases;  Cascade  Co.  v.  Empire  W.  &  P.  Co.,  181  Fed.  1011;  Thomas  v. 
Guiraud,  6  Colo.  530. 

«2  Fitzpatrick  v.  Montgomery,  20  Mont.  181,  50  Pac.  416,  63  Am.  St. 
Eep.  622. 
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distant  ditches  and  means  of  diversion.  The  appro- 
priation is  complete  when  the  flooding  occurs  in  one 
case  or  when  the  successful  impounding  has  occurred 
in  the  other  case.** 

38.  Subsequent  steps  in  making  appropriations. 
— ^Following  the  initial  step  in  "the  physical  demon- 
stration of  the  intent  to  take,"  whether  such  step  be 
making  the  survey,  or  commencing  the  excavation 
or  construction,  the  actual  construction  of  the 
waterworks,  the  diversion  of  water  thereby  and  its 
application  to  the  beneficial  use  intended,  must  be 
accomplished  in  orderly  sequence  before  the  intent 
is  realized  or  the  appropriation  completed,  so  as 
to  entitle  the  appropriator  to  the  protection  of  the 
law  in  the  enjoyment  of  his  property  thus  acquired. 

39.  The  test — Beneficial  use. — ^Where  the  water 
is  used  for  irrigation,  the  appropriator  is  only  enti- 
tled to  the  amount  of  water  that  is  necessary  to  irri- 
gate his  land  by  making  a  reasonable  use  thereof.** 

40.  Excessive  diversion. — ^Excessive  diversion  of 
water  for  any  purpose  cannot  be  regarded  as  a  diver- 
sion to  a  beneficial  use.  The  maxim  of  law  which  one 
is  bound  to  respect  while  availing  himself  of  his  right 
is,  sic  utere  tuo  ut  alienum  non  laedas  (so  use  your 
own  that  you  harm  not  another's).*® 

41.  Capacity  of  appliances.— If  the  capacity  of 
the  flume,  ditch,  canal  or  other  means  of  carriage  or 

63  Thomas  v.  Guiraud,  6  Colo.  530,  533 ;  Larimer  County  Res.  Co.  v. 
People,  8  Colo.  614-616. 

8*  New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  357,  40  Pac.  989 ;  Hough 
V.  Porter,  51  Ore.  318;  Boeder  v.  Stein,  23  Neb.  92,  42  Pae.  867. 

60  Huston  V.  Bybee,  17  Ore.  140,  20  Pae.  51;  Farmers',  etc.,  Co.  v.  River- 
side Irr.  Pist.,  16  Idaho  52,  102  Pae.  481;  Sterling  v.  Pawnee  Ditch  Ext 
Co.,  42  Colo.  421,  94  Pac.  339. 
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diversion  of  water  is  greater  than  is  necessary  to 
irrigate  the  lands  of  the  appropriator  or  to  supply 
the  object  in  view  in  making  the  appropriation,  he 
will  be  restricted  to  the  quantity  of  water  needed  for 
the  beneficial  purpose  for  which  the  appropriation 
was  made.'® 

42.  Extent  of  appropriation. — The  appropriator, 
however,  is  entitled  not  only  to  his  needs  and  neces- 
sities at  the  time  of  tnaking  the  appropriation,  but 
to  such  other  and  further  amount  up  to  the  capacity 
of  his  ditch  as  may  be  required  for  such  extended  cul- 
tivation of  his  lands  as  he  had  in  view  at  the  time  of 
making  the  appropriation,  provided  such  application 
is  made  within  a  reasonable  time.®^ 

B.    Appropriator  Must  Be  Diligent. 

43.  Diligence — The  necessity  for. — ^These  several 
steps  or  processes  in  the  making  of  appropriations 
must  be  taken  and  exercised  with  diligence  in  order 
to  preserve  the  right  initiated  by  the  formation  of 
the  intent  to  appropriate  and  the  performance  of  the 
first  physical  act  to  manifest  that  intent,  under  the 
beneficent  rule  of  the  doctrine  of  relation.®*  The 
diligence  which  the  law  requires  in  making  an  appro- 
priation is  that  "constancy  or  steadfastness  of  pur- 
pose or  labor  which  is  usual  with  men  engaged  in  like 
enterprises,  who  desire  a  steady  accomplishment  of 
their  designs;  such  assiduity  in  its  prosecution  as 

88  Senior  v.  Anderson,  115  Gal.  496,  47  Pac.  454;  Weldon  VaUey  D,  Co.  v. 
Farmers  Pawnee  Can.  Co.,  51  Colo.  545,  119  Pac.  1056;  Bailey  v.  Tintingeii 
122  Pae.  575  (Mont.). 

6'Seaweard  v.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac  963;  White 
V.  Todd's  VaUey  Water  Co.,  8  Cal.  443. 

88  For  doctrine  of  relation,  see  §  46  and  fqllowing. 
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will  manifest  a  bona  fide  intention  to  Complete  it 
within  a  reasonable  time."  The  lack  of  that  dili- 
gence which  the  law  requires  results,  on  the  other 
hand,  in  the  failure  to  perfect  the  appropriation 
sought  to  be  made,  as  of  the  date  when  the  first  step 
was  taken  to  secure  it,  where  the  rights  of  other  ap- 
prppriators  intervene  between  the  inception  of  the 
particular  claim  and  the  time  of  its  completion.®® 

There  is  no  statutory  rule  of  diligence  which  marks 
the  limit  of  time  for  the  construction  of  irrigation 
works.  Each  case  must  be  determined,  as  to  the  dili- 
gfence  used  in  the  construction  of  the  waterworks  and 
in  the  application  of  the  water  diverted  to  the  bene- 
fipial  use  intended,  in  the  light  of  the  circumstances 
surrounding  that  particular  enterprise.  It  is  a  ques- 
tion of  fact  and  must  be  determined  from  the  evi- 
dence in  each  case.'^"  In  some  cases  a  year  has  been 
held  to  be  an  unreasonable  time,^^  in  other  cases  as 
high  as  ten  years  was  held  not  to  be  unreasonable.''^ 
The  diligence  which  the  law  requires  is  the  same 
which  entitles  one  to  be  considered  "diligent  in  busi- 
ness," when  applied  to  the  ordinary  affairs  of  life  by 
which  a  man  gains  subsistence  for  himself  and  fam- 

iiy. 
44.    Diligence  to  be  adapted  to  actual  condition  of 

settler. — ^Diligence  must  also  be  considered  with  ref- 
erence to  the  condition  of  the  settler  upon  the  pubhc 

09  Ophir  Silver  Mining  Co.  v.  Carpenter,  4  Nev.  534,  97  Am.  Deo.  550 ; 
Moyer  v.  Preston,  6  Wyo.  308,  44  Pac.  845;  New  Loveland,  etc.,  Co.  v.  Con- 
solidated, etc.,  Co.,  27  Colo.  525,  62  Pac.  366,  52  L.  K.  A.  266. 

70  Sieber  v.  Prink,  7  Colo.  148,  2  Pac.  901,  Leading  Illustrative  Cases  ; 
Seaweard  V.  Pacific  Live  Stock  Co.,  49  Ore.  157,  88  Pac.  963. 

'1  Cruse  V.  McCauley,  96  Fed.  369. 

72  Bodgers  v.  Pitt,  129  Fed.  932. 
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domaiB  who  has  taken  up  land,  and  is  redeeming  the 
same  by  cultivation  and  other  improvements  and  pro- 
viding for  the  permanent  reclamation  of  the  land  by 
irrigation,  all  at  the  same  time.  It  is  to  be  observed, 
also,  that  the  settler,  as  a  rule,  is  not  engaged  in  a 
financial  enterprise  in  which  he  has  abundant  capital 
at  his  command;  that,  while  he  is  effecting  his  settle- 
ment and  "proving  up"  his  land,  for  which  he  is 
allowed  under  different  land  laws  from  two  to  thir- 
teen years,  he,  as  a  matter  of  fact,  adds  a  few  acres 
in  cultivation  each  year  until  the  whole  is  brought 
under  cultivation.  So  in  the  development  of  his  water 
right  necessary  to  the  permanent  cultivation  of  the 
land,  he  need  not,  and  the  law  does  not  require  that 
he  should,  go  forward  faster  in  such  development 
than  the  necessities  of  his  land  require  from  year 
to  year.  And  if  he  has  successfully  coinpleted  the 
application  of  the  water  to  all  his  land  at  the  time 
that  he  has  completed  the  cultivation  of  the  whole,  it 
Would  seem  that  he  has  exercised  that  diligence  which 
his  circumstances  require  and  his  necessities  demand, 
and  has,  therefore,  satisfied  the  law. 

45.  Same  subject. — It  is  not  a  theoretical  dili- 
gence that  the  law  requires;  it  is  a  practical  diligence 
suited  to  the  circumstances  of  the  case.  The  ditch 
company  or  corporation  constructing  the  waterworks 
is  assisting  the  settler  in  developing,  standing  by  to 
furnish  him  with  watejr  as  fast  as  the  same  is  needed, 
and  can  only  go  as  fast  as  the  settler  permits.  All 
depends  upon  the  improvement  of  the  land  itself 
and  undoubtedly  there  should  be  no  hard  and  fast 
rule  about  either  the  construction  of  the  ditch  or  the 
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formal  diversion  of  the  water  within  any  given  time. 
The  difficulties  attendant  upon  the  settlement  of  a 
new  country,  including  the  lack  of  facilities,  the 
aetiial  needs  for  the  priorities  for  which  the  appro- 
priation was  made,  and  even  lack  of  capital  for  doing 
business,  must  be  considered  in  this  connection. 
These  constitute  the  natural  obstacles  in  the  way  of 
rapid  development.''* 

C.  The  Result  of  Diligence — ^The  Ride  of  Relation. 
46.  Operation  of  rule.— When  diligence  has  been 
employed  in  the  construction  of  the  waterworks,  the 
diversion  of  water  and  the  application  thereof  to  the 
beneficial  use  intended,  the  time  or  date  from  which 
the  appropriation  takes  effect  is,  under  the  rule  of 
relation,  the  initial  date  of  commencement  of  the  en- 
terprise, the  date  of  the  first  act  in  the  physical 
demonstration  of  the  intent  to  take  and  appropri- 
ate.''* This  rule  of  relation  back  becomes  important 
in  connection  with  the  determination  of  the  relative 
rights  of  rival  appropriators.  Justice  required  its 
adoption,  in  order  that  those  who  sought  to  make 
bona  fide  appropriations  of  water  might  be  protected 
during  the  time  they  were  diligently  perfecting  their 
appropriations  against  those  claimants  who  initiated 
their  rights  at  a  later  time,  but  crowded  their  con- 
struction to  completion  and  diverted  water  at  an 

's  Sieber  v.  Frink,  7  Colo.  148,  2  Pae.  901,  Leading  Illustrative  Cases; 
Taughenbaugh  v.  Clark,  6  Colo.  App.  235,  244,  40  Pac.  153 ;  Hall  v.  Black- 
man,  8  Ida.  272,  68  Pae.  19;  Water  Supply  &  Storage  Co.  v.  Larimer  & 
Weld  Irr.  Co.,  24  Colo.  322,  51  Pae.  496;  Union  Mill  &  Mining  Co.  v.  Dang- 
berg,  81  Fed.  73-87,  Leading  Illustkativb  Cases;  Bodgers  v.  Pitt,  129 
Fed.  932 ;  Barnes  v.  Sabron,  10  Nev.  217. 

7*  Union  Mill  &  Mining  Co.  v.  Dangberg,  81  Fed.  73,  Leasing  Illustra- 
tive Cases. 
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earlier  date.  The  question  at  what  date  the  right 
accrues  as  hetween  rival  claimants  was  first  before 
the  courts  in  Conger  v.  Weaver.    The  court  said: 

"But,  from  the  nature  of  these  works,  it  is  evident 
that  it  requires  time  to  complete  them,  and  from 
their  extent,  in  some  instances,  it  would  require  much 
time ;  and  the  question  now  arises,  at  what  point  of 
time  does  the  right  commence,  so  as  to  protect  the 
undertaker  from  the  subsequent  settlements  or  enter- 
prises of  other  persons.  If  it  does  not  commence 
until  the  canal  is  completed,  then  the  license  is  value- 
less, for, after  nearly  the  whole  work  has  been  done, 
anyone,  actuated  by  malice  or  self-interest,  may  pre- 
vent its  accomplishment;  any  small  squatter  settle- 
ment might  effectually  destroy  it.  But  I  apprehend 
that,  ia  granting  the  license  which  we  have  presumed 
for  the  purpose  before  us,  the  State  did  not  intend 
that  it  should  be  turned  into  so  vain  a  thing  but 
designed  that  it  should  be  effectual  for  the  object 
in  view;  and  it  consequently  follows  that  the  same 
rule  must  be  applied  here  to  protect  this  right  as  in 
any  other.  Possession  and  acts  of  ownership  are 
the  usual  indications  of  a  right  of  property,  and 
these  must  be  judged  according  to  the  nature  of  the 
subject  matter.  *  *  *  In  the  case  of  construct- 
ing canals,  under  the  license  from  the  State,  the 
survey  of  the  ground,  planting  stakes  along  the  line, 
and  actually  commencing  and  diligently  pursuing  the 
work,  is  as  much  possession  as  the  nature  of  the 
subject  will  admit,  and  forms  a  series  of  acts  of 
ownership  which  must  be  conclusive  of  the  right."'"* 

7B  Conger  v.  Weaver,  6  Cal.  548,  65  Am.  Dec.  528. 
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"First  in  time,  first  in  right,"  is  the  fundamental 
maxim  or  rule  by  which  the  relative  rights  of  appro- 
priators  of  water  for  beneficial  uses  from  the  public 
streams  have  always  been  determined.  This  rule  was 
adopted  by  the  miners  and  settlers  from  the  time  of 
the  very  earliest  settlement  of  the  country .''* 

In  the  concrete  application  of  the  maxim,  however, 
it  is  necessary  to  establish  a  test  as  to  what  consti- 
tutes or  fixes  the  "time"  which  is  the  "first."  This 
the  law  does  by  prescribing  that  the  date  of  com- 
mencement of  work  upon  the  structures  and  water- 
works by  which  the  diversion  is  to  be  effected  is  the 
date  which  is  to  be  taken  as  controlling,  in  defining 
the  phrase,  "First  in  time,  first  in  right."'''' 

47.  Definition. — This  doctrine  of  relation  is  based 
upon  a  fiction  of  the  law,  whereby  the  first  of  a  series 
of  acts  necessary  to  complete  the  particular  transac- 
tion is  taken  for  the  coinpleted  transaction,  so  that 
the  title  acquired  relates  to  the  first  act  of  the 
series.''*  This  doctrine  is  not  peculiar  to  the  law  of 
irrigation.  Here,  too,  as  in  most  other  cases  where 
the  fiction  has  been  resorted  to,  the  rule  is  no  longer 
fictitious,  but  has  been  made  a  reality  by  statute. 

f  0  Irwin  v.  Phillips,  5  Cal.  140,  63  Am.  Dee.  113. 

77  Gibson  v.  Chouteau,  13  Wall.  92  (U.  S.) ;  Sieber  v.  Frink,  7  Colo.  148, 
2  Pae.  901,  Leading  Illusteativb  Cases  ;  Nevada,  etc.,  Co.  v.  Kidd,  37  Cal. 
282,  311 ;  Woolman  v.  Garringer,  J  Mont.  535 ;  Water  Supply  &  Storage  Co. 
V.  Larimer  &  Weld  Irr.  Co.,  24  Colo.  322,  51  Pac.  496;  Kimball  v.  Gearhart, 
12  Cal.  27. 

78Bouvier,  Law  Dictionary,  title,  Belation. 
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CHAPTER  V. 
WATER  AND  WATER  RIGHTS  AS  PROPERTY. 

48.  Ultimate  source  of  title. — In  considering  the 
subject  of  property  in  watier  rights  acquired  by  ap- 
propriation, the  preliminary  inquiry  of  the  original 
proprietorship  of  the  public  waters  subject  to  appro- 
priation is  raised,  and  this  involves  the  further  in- 
quiry as  to  how  private  titles  in  the  use  of  water 
accrue  to  the  private  appropriator.  The  latter  in- 
quiry we  have  already  answered  in  part  by  showing 
how  appropriations  are  made,  but  have  not  hitherto 
considered  whence  the  title  came  to  the  private  owner 
when  his  private  ownership  attached  by  the  beneficial 
use.  This  question  has  not  been  settled  by  uniform- 
ity of  decision  in  the  several  states;  we  therefore 
proceed  to  analyze  the  subject  upon  fundamental 
principles. 

There  have  been  and  still  are  two  theories  of  own- 
ership of  or  title  in  the  public  waters  subject  to  appro- 
priation upon  which  the  advocates  of  each  base  the 
private  title  or  property  right  of  the  appropriator, 
viz.:  (a)  from  the  government  of  the  United  States, 
as  the  original  proprietor;'^"  (b)  from  the  state  in 
which  the  stream  or  other  source  of  appropriation 
is  located.    The  latter  theory  is  the  popular  one  and 

79  Act  of  Congress,  July  26,  1866,  TT.  S.  Eev.  Stats.  (1878),  §  2339;  Act  of 
Congress,  July  9,  1870,  TJ.  S.  Eev.  Stats.  (1878),  §  2340;  Broder  v.  Natoma 
W.  &  Mining  Co.,  101  TJ.  S.  274;  Jennisou  v.  Kirk,  98  V.  S.  453. 
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has  been  asserted  with  more  or  less  distinctness  in 
the  constitutions,®"  statutes  and  decisions  ®^  of  nearly 
all  of  the  arid  states,  it  being  asserted  that  the  stream 
and  the  waters  flowing  into  it  are  the  property  of 
the  state  and  by  the  constitutions  dedicated  and  set 
apart  by  the  state  for  private  appropriation. 

This  theory  we  hold  to  be  untenable  and  shall  en- 
deavor to  show  both  by  the  reason  of  the  thing  and 
by  authority  that  appropriations  of  water  are  made 
by  private  persons  directly  from  and  with  the  consent 
of  the  original  proprietor,  the  federal  government.®^ 

49.  Original  titles — ^Land  and  water. — ^In  the  vast 
arid  sections  of  the  United  States  all  the  land,  to- 
gether with  all  the  innavigable  streams,  originally 
and  up  to  fifty  years  ago  constituted  an  unbroken 
and  unsevered  public  domain  of  which  the  federal 
government  was  the  proprietor  as  well  as  the  sov- 
ereign. 

The  Constitution  of  the  United  States  provides, 
Article  IV,  §  3,  clause  2 : 

"The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United 
States." 

It  was,  therefore,  originally  within  the  power  of 
the  government  to  convey  the  land  and  water  rights 
constituting  the  public  domain  separately  and  to 
make  provision  for  the  future  private  acquisition 

80  Constitution  of  Colorado,  Art.  XIV,  if  5  and  6;  Constitution  of 
Wyoming,  Art.  H,  §  31;  Art.  VIII,  !  1. 

81  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582,  17  Pac.  487;  Farm 
Xnv.  Co.  V.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  50  li.  E.  A.  747,  87  Am. 
St.  Bep.  918,  Leadimo  Illustrative  Cases. 

82  Winters  v.  United  States,  207  U.  S.  564,  Leading  Illustrative  Cases. 
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of  separate  titles  thereto  by  grant  or  dedication  to 
separate  persons  in  severalty  and  for  different  bene- 
ficial purposes.*' 

50.  Lands. — Subsequently,  preemption  and  home- 
stead laws  in  various  forms  were  passed  by  Congress 
by  which  the  lands  proper  were  disposed  of  to  set- 
tlers, without  providing  affirmatively  in  respect  to 
the  water  rights  which  ordinarily  would  have  become 
appurtenant  to  the  lands  so  acquired.  But  from  the 
beginning  of  such  settlement  of  the  lands  in  the  arid 
parts  of  the  public  domain  settlers  asserted  the  right 
to  divert  the  waters  of  the  streams  for  beneficial  uses 
and  to  acquire  property  and  estates  therein  separate 
from  the  land.  This  practice  and  assertion  of  right 
was  acquiesced  in  and  recognized  by  both  the  Con- 
gress®* and  the  courts,*"  as  foimded  in  the  law  of 
necessity  applicable  to  the  arid  parts  of  the  country. 

51.  The  Acts  of  Congress  of  1866  and  1870.»«— We 
have  already  considered  the  force  and  effect  of  these 
acts  of  Congress  for  another  purpose,  the  purpose  of 
showing  the  consent  of  the  government  to  making, 
and  allowing  to  be  made,  appropriations  of  water 
from  the  umavigable  streams  for  beneficial  uses,  or 
at  all.*^  We  now  again  recur  to  these  acts  of  Con- 
gress for  the  purpose  of  showing  the  ownership  and 
assertion  of  ownership  of  the  government  as  to  these 
waters.  All  the  authorities  and  legal  theories  concur 
in  basing  the  right  of  appropriation  upon  the  aequies- 

83  Howell  V.  Johnson,  89  Fed.  556. 

84  Acta  of.  Congress,  1866,  1870.    See  §  51. 

85  See  cases  cited,  §  48. 

sou.  S.  Eev.  Stats.  (1878),  §§2339,  2340. 
87  See  6113,  14. 
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cence  of  the  government,  expressed  in  these  acts,  in 
the  use  and  appropriation  of  waters  by  the  early  set- 
tlers and  squatters  upon  the  public  domain.®®  This 
involves  the  admission  of  the  government  as  the 
owner,  else  its  acquiescence  in  the  acts  of  the  settlers 
would  be  a  matter  of  no  legal  consequence. 

The  reply  made  to  this  eoncli^sion  is  that,  while 
the  government  of  the  United  States  originally 
owned  the  springs  and  streams  within  the  public 
domain,  it  parted  with  its  title  to  the  states  upon 
their  admission  severally  into  the  Union,  by  accept- 
ance of  the  constitutions  of  the  states  when  admitted, 
containing  an  assertion  of  title  on  the  part  of  the 
states  to  the  waters  of  the  territory  embraced  within 
the  respective  state  boimdaries.  This  position  arises 
from  a  confusion  between  the  ideas  of  proprietorship 
and  jurisdiction  and  from  making  ownership  equiva- 
lent with  power  to  regulate..  The  simple  formula  is, 
the  United  States  owns  the  public  waters  until 
appropriated  and  those  which  remain  unappro- 
priated,®®  while  the  state,  as  such,  has  jurisdiction 
and  police  power  over  aU  kinds  of  property  in 
the  state,  including  property  in  water  rights  and 
appropriation.®" 

52.  Desert  Land  Act. — Subsequently,  by  the  Act 
of  March  3,  1877,  known  as  the  Desert  Land  Act," 
Congress  provided  that  the  waters  of  the  innayigable 

88  Irwin  V.  Phillips,  5  Cal.  140;    Mallett  v.  Uncle  Sam  G.  &  S.  M.  Co., 
1  Nev.  188,  90  Am.  Dee.  484;  Thorp  v.  Freed,  1  Mont.  651. 

89  Atchison  v.  Peterson,  20  Wall.  507   (IT.  S.) ;  Benton  v.  Johnoox,  17 
Wash.  277,  49  Pac  495,  39  L.  E.  A.  107. 

»o  United  States  v.  Rio  Grande  Dam  &  Irr.  Co.,  174  IJ.  S.  690 ;  Walker  v. 
Marks,  17  Wall.  648  (U.  S.). 

81  Fed.  Stats.  Ann.   (1905),  pp.  392-397. 
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streams  "shall  remain  and  be  held  free  for  appropri- 
ation and  use  of  the  public  for  irrigation,  etc."  This 
is  not  only  language  of  dedication  of  the  waters  to  a 
separate  use  from  the  lands,  but  the  force  of  the  words 
"shall  remain"  imports  a  dedication  from  the  begin- 
ning, a  dedication  in  the  nature  of  a  gift  inuring  to 
the  benefit  of  settlers  as  they  should  appear  and  come 
in  proper  relation  to  the  thing  dedicated,  no  grantee 
in  esse  being  necessary  to  the  validity  of  same.*'* 

53.  Water  rights  appurtenant. — ^As  riparian  rights 
depend  upon  the  original  conveyance  of  the  land  with 
its  appurtenances,  which  include  the  use  of  the 
water  as  it  flows  through  the  land,®*  so  water  rights, 
by  diversion  and  appropriation,  originated  and  were 
made  possible  by  the  original  separation  of  the  use 
of  the  water  from  the  land  through  which  it  flows, 
and  by  its  dedication  to  appropriation  and  beneficial 
uses,  by  the  government,  the  proprietor  of  the  public 
domain  before  any  of  the  lands  of  the  arid  region  had 
been  conveyed  to  settlers  or  private  owners.®* 

This  view  of  the  case  accords  with  and  furnishes 
a  legal  basis  of  title  to  water  rights  by  appropriation 
and  relieves  from  the  necessity  of  asserting  the  lui- 
tenable  doctrine,  so  often  maintained,  that  the  title 
lo  the  waters  of  the  innavigable  streams  within  a 
state  passes  under  the  proprietorship  of  such  state, 
by  virtue  of  the  Enabling  Act  of  Congress  and  the 
admission  of  the  state  upon  the  ratification  of  its 

92  Hough  V.  Porter,  51  Ore.  318,  98  Pae.  1083;  TJ.  S.  v.  Winans,  198 
U.  S.  371,  381;  Town  of  Pawlet  v.  Clark,  9  Craneh  292  (tJ.  8.),  contra 
Stockman  v.  Carpenter,  55  Colo.  24,  obiter,  Farm  Investment  Company  v. 
Carpenter  (Wyo.),  supra. 

oBBardwell  v.  Ames,  22  Pick.  333  (Mass.). 

»*  See  Acts  of  Congress,  cited  in  notes  79  and  84  on  pp.  41  and  43. 
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constitution  by  Congress,®^  or  by  surrendei;  of  pro- 
prietorship on  the  part  of  the  United  States  by  the 
Congressional  Acts  of  1866, 1870  and  1877.** 

54.  Riparian  rights. — The  general  rule  as  to  the 
riparian  proprietor  is  that,  although  his  rights  to 
the  stream  running  through  his  land  or  bordering 
upon  it  are  appurtenant  to  the  land,  yet  it  is  within 
the  power  of  the  owner  of  specific  lands  to  sever  the 
appurtenant  water  right  from  the  particular  land 
and  parcel  out  land  and  water  in  such  manner  as  he 
chooses,  provided  he  does  not  injuriously  affect  the 
general  rights  of  property  of  other  riparian  proprie- 
tors-to  the  waters  of  the  same  stream.*^ 

55.  Appropriation  rights. — The  water  right  by 
appropriation  likewise  is  in  its  nature  appurtenant  to 
the  land  to  be  irrigated,  the  mill  to  be  operated,  or 
other  real  property  with  which  the  beneficial  use  is 
connected,  and  in  a  conveyance  of  the  land  it  passes 
under  the  term  "appurtenances"  where  such  is  the 
intention  of  the  parties.*** 

It  is  entirely  in  practical  accord  with  the  condi- 
tions surrounding  water  rights  by  appropriation  in 
the  arid  West  that  the  land  and  appurtenant  water 
should  represent  severable  property  rights  to  a  much 
greater  extent  than  the  riparian  land  and  water 
rights  can  be  segregated  at  the  common  law.  A  com- 
plete severance  thereof  is  a  necessity,  and  such  is 

95  Farm  Inv.  Co.  v.  Carpenter,  9  Wyo.  110,  61  Pac.  258,  Leadinq  Illus- 
trative Cases. 

98  United  States  v.  Eio  Grande  Dam  &  Irr.  Co.,  9  N.  M.  292,  51  Pac  674. 

07  City  of  Paterson  v.  East  Jersey  W.  Co.,  74  N.  J.  Eq.  49,  70  AtL  472. 

08  King  V.  Aekroyd,  28  Colo.  488,  66  Pac.  906;  Simmons  v.  Winters,  21 
Ore.  35,  27  Pac.  7, 10. 
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the  law.  The  federal  govermnent,  while  still  pro- 
prietor of  both  the  land  and  the  water  of  the  public 
domain,  did  so  segregate  the  land  and  the  water  and 
make  separate  conveyance  of  each,  by  deed  in  the 
one  case  and  by  dedication  in  the  other.*® 

The  original  title  to  the  water  right  in  the  appro- 
priator  thus  accrues,  not  from  purchase  or  grant,  but 
by  operation  of  law.^  It  arises  by  the  joint  operation 
of  the  dedication  by  the  original  owner  or  trustee  of 
the  public  domain  or  common  property  of  the  coun- 
try, the  federal  government,  and  of  the  actual  diver- 
sion and  use  of  the  consumer,  authorized  by  the  sov- 
ereign of  the  country  and  proprietor  of  the  soil. 

56.  Rights  acquired  by  appropriation  are  prop- 
erty.— ^Property  is  the  right  of  a  person  to  a  thing 
and  consists  in  the  right  of  use  or  enjoyment  of  the 
thing  and  the  disposal  and  transfer  of  the  same  right 
to  others.  Eights  to  the  use  of  water  acquired  by 
appropriation  come  within  this  definition.  Indeed, 
the  term  "right"  itself,  when  used  in  this  connection, 
imports  a  property  right,  and  carries  with  it  aU  the 
elements  of  property.* 

While  the  right  of  property  attaches  to  the  appro- 
priation itself,  it  also  extends,  as  affecting  the  ele- 
ment of  value,  to  the  priority  of  the  appropriation 
as  well  as  its  volume;^  that  is,  to  the  relative  posses- 
sion of  the  claimants,  by  the  application  of  the 
fundamental  maxim,  "First  in  time,  first  in  right." 

»o  Nevada  D.  Co.  v.  Bennett,  30  Ore.  59,  45  Pae.  472,  484-485. 

1  Hough  V.  Porter,  51  Ore.  318,  98  Pae.  1083 ;  Eddy  v.  Simpson,  3  Cal. 
249. 

2  Gould,  Waters  (2d  ed.),  §234;  Strickler  y.  Colo.  Springs,  16  Colo.  61. 

3  Nichols  V.  Mcintosh,  l9  Colo.  22,  34  Pae.  278. 
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57.  Relative  rights  of  appropriators. — Both  the 
first  and  last  appropriator  in  a  series  of  appropria- 
tions have  property  ri-ghts  in  such  appropriations, 
but,  obviously,  the  first  and  intervening  appropria- 
tions have  relatively  more  value  than  the  last. 

The  right  of  the  first  appropriator  is  fixed  by  his 
appropriation  and  when  others  locate  upon  the 
stream  or  appropriate  the  water,  he  cannot  enlarge 
his  original  appropriation  or  make  any  change  in 
the  channel,  the  place  of  diversion,  or  the  character 
of  the  use,  to  their  injury.* 

Each  subsequent  locator  or  appropriator  is  enti- 
tled to  the  water  flowing  in  the  same  manner  as  when 
he  located,  and  may  insist  that  the  prior  appro- 
priators shall  be  confined  to  what  was  actually  appro- 
priated or  necessary  for  the  purposes  for  which  they 
intended  to  use  the  water.^ 

58.  Extent  of  rights. — Of  course,  it  is  a  familiar 
doctrine  that  the  water  of  a  stream,  while  flowing  in 
the  stream,  cannot  be  directly  subject  to  the  posses- 
sion and  dominion  of  man,  and  is,  therefore,  not 
property;  that  the  right  of  property  does  not  attach 
to  the  corpus  of  the  water;  that  water  running  in  its 
natural  course  cannot  become  the  subject  of  private 
ownership.®  The  property  right  of  appropriation 
consists  chiefly  in  the  right  to  divert  and  use  water 
from  the  source  of  supply  at  a  certain  place  for  a 

4  Nevada  Water  Co.  v.  Powell,  34  Gal.  109;  Hague  v.  Nephi  Irr.  Co.,  16 
Utah  421,  52  Pae.  765. 

0  Handy  D.  Co.  v.  Lauden  Irr.  Canal  Co.,  27  Colo.  515,  62  Pac.  847; 
Lobdell  V.  Simpson,  2  Nev.  274;  Baer,  etc.,  Co.  v.  Wilson,  38  Colo.  101,  88 
Pae.  265. 

8  Kidd  V.  Laird,  15  Cal.  161,  179-180,  76  Am.  Dec.  472;  Parks  Canal  &  M. 
Co.  V.  Hoyt,  57  Cal.  44. 
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defmite  time  and  in  a  certain  volume  and  order  of 
priority.  As  we  have  seen/  the  diversion  of  the 
water  is  the  act  of  taking  possession  of  so  much  of 
the  water  as  is  necessary  for  the  beneficial  use  in- 
tended, and  such  possession  or  occupancy,  when 
rightfully  taken  as  to  other  appropriators  claiming 
for  the  same  purpose,  is  the  realization  of  the  right 
to  take  upon  the  completion  of  the  title  thereto. 
Water  rights  depend  for  their  birth  and  continued 
existence  upon  use.* 

The  appropriation  does  not  segregate  the  waters 
in  the  stream' and  does  not  even  entitle  the  appropri- 
ator  to  the  control  of  the  given  volume  apart  from  the 
use  intended  and  the  existing  necessity  for  the  use. 
The  property  right  acquired  by  the  appropriation  is 
not  in  the  corpus  of  the  water,  but  in  the  incorpo- 
real right  of  diversion  and  use,  and  the  right  itself 
is  an  incorporeal  hereditament.® 

The  right  is  usufructuary:  it  is  a  right  to  divert 
and  use  water  belonging  to  the  stream  and  does  not 
attach  primarily  to  the  body  of  the  water  in  the 
stream.^**  So  far  as  the  property  right  attaches  to 
the  substance  or  volume  of  water,  it  so  attaches  after 
the  diversion  is  effected,  when  the  water  has  been 
reduced  to  possession  or  a  quasi-possession  by  segre- 
gation from  the  stream  and  the  holding  and  carry- 
ing of  it  in  reservoir,  ditch  or  other  artificial  appli- 

7  See  §32. 

s  Fort  Morgan  Land  &  Canal  Co.  v.  South  Platte  D.  Co.,  18  Colo.  1,  30 
Pac.  1032,  Leading  Illustbative  Cases  ;  Wheeler  v.  Northern  Colo.  Irr.  Co., 
10  Colo.  582-588. 

»  Wyatt  et  al.  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298. 

10  Eddy  V.  Simpson,  3  Cal.  249;  -Saint  v.  Guerrerio,  17  Colo.  448,  30 
Pac.  335. 
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ance  for  its  physical  control  and  direction.  The  cor- 
pus of  the  water  itself  when  reduced  to  possession 
becomes  personal  property,  and  is  subject  to  pur- 
chase or  sale  like  other  chattel  property." 

59.  Water  rights  real  estate.— Since  water  rights 
for  irrigation  are  necessarily  used  upon  or  in  con- 
nection with  land,  they  are  considered  m  a  general 
sense  to  constitute  easements  in  the  ditch  and  appur- 
tenant to  the  land  upon  which  the  water  rights  are 
used  and  come  fuUy  within  the  definition  of  an  incor- 
poreal hereditament,  viz.,  "a  right  issuing  out  of  a 
thing  corporate,  whether  real  or  personal,  or  concern- 
ing or  annexed  to  or  exercisable  within  the  same."^* 
The  water  right,  being  in  its  nature  and  use  annexed 
to  the  realty,  and  being  a  perpetual  right,  is,  there- 
fore, an  incorporeal  hereditament,  and  a  part  of  the 
freehold  estate.^®  True,  this  right  may  be  severed 
from  the  land  to  which  it  was  first  attached  by  orig- 
inal appropriation  and  use  and  annexed  to  other 
lands,  to  which  it  then  in  turn  becomes  appurtenant." 
Water  rights  by  appropriation,  being  thus  consid- 
ered and  treated  as  real  estate,  may  be  conveyed 
and  are  required  to  be  conveyed  in  the  same  manner 
as  the  land  itself.^^  The  water  right,  although  an- 
nexed to  land  for  use,  being  subject  to  be  severed  and 
annexed  to  other  land,  is  an  independent  property 
right  and  may  be  conveyed  separate  from  the  land.^* 

11  People V.  Blake,  19  Cal.  579 ;  Bear  Lake,  etc.,  Co.  v.  Ogden  City,  8  XXtah 
494,  33  Pac.  135. 

12  2  Blaekstone,  Commentaries,  p.  20. 

13  Hill  V.  Newman,  5  Cal.  445. 

14  Wyatt  V.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  298-306,  36  Am.  St.  Rep.  280. 
iBBarkley  v.  Tieleke,  2  Mont.  59;    Hayes  v.  Fine,  91  Cal.  391. 

18  Travellers'  Ins.  Co.  y.  Childs,  25  Colo.  360. 
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60.  Methods  of  conveyance  or  transfer. — Since,  as 
we  have  seen,  water  rights  may  be  acquired  by  ap- 
propriation, either  by  ditch  companies  or  by  natural 
persons,  either  individually  or  as  tenants  in  common, 
so  they  may  be  sold  and  conveyed  by  methods  appro- 
priate to  the  character  of  the  title  by  which  they  are 
held;  but  in  whatever  form  they  are  conveyed,  it  is 
always  either  as  real  estate  or  as  an  interest  in  real 
estate.  Generally  stated,  water  rights  may  be  sold 
and  conveyed  in  the  following  ways,  as  collected 
from  the  authorities  dealing  with  the  sale  or  other 
disposal  of  water  rights: 

(a)  Where  a  ditch  or  canal  is  owned  either  by 
a  corporation  or  an  individual,  water  rights  in  such 
ditch  may  be  conveyed  by  deed  or  contract  describ- 
ing certain  definite  water  rights  or  a  certain  frac- 
tional part  of  the  whole  appropriation.^'' 

(b)  The  sale  and  transfer  of  the  entire  ditch  and 
its  appropriations  may  be  made  by  deed  conveying 
the  whole  ditch  and  its  appurtenances  and  appropria- 
tions to  another  individual  or  ditch  company.^^ 

(c)  In  the  case  of  a  mutual  ditch  company,  where 
consumers  of  water  for  irrigation  purposes  own  the 
stock  in  the  ditch,  water  rights  may  be  conveyed  by 
the  transfer  of  the  stock  re^presenting  the  water 
rights  in  accordance  with  the  charter  and  by-laws  of 
the  corporation.^® 

(d)  Water  rights  may  also  be  conveyed  by  the 
sale  of  land  and  its  appurtenances  where  the  right 

IT  La  Junta  &  L.  Canal  Co.  v.  Hess,  6  Colo.  App.  497. 
IS  Cache  la  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Ees.  Co.,  25  Colo.  144 
71  Am.  St.  Eep.  123.  '        ' 

13  Combs  V.  Agricultural  D.  Co.,  17  Colo.  146,  Leading  Illustrative  Cases. 
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has  been  attached  to  the  land  by  use  and  has  re- 
mained unsevered.^°  \ 

61.  Change  of  point  of  diversion,  and  of  place 
and  character  of  use  of  water. — ^While  water  rights 
by  appropriation  are  property  of  the  class  described 
as  incorporeal  hereditaments  and  in  the  nature  of 
appurtenances,^^  it  is  well  established  that  the  water 
may  be  changed  to  a  different  beneficial  use  from 
that  for  which  the  appropriation  was  originally 
made,^^  may  be  diverted  from  the  stream  at  a  differ- 
ent point,^*  and  applied  at  a  different  place  of  use.** 
This  right  to  change  the  point  of  diversion  of  water 
and  to  change  the  place  and  character  of  its 
use  is  an  incident  to  the  right  of  property  in  the 
appropriation,  and  this  right  has  been  recognized 
and  allowed  from  the  beginning  of  the  practice  of  irri- 
gation in  this  country  without  statutory  authority 
originally.  But  several  states  later  enacted  statutes 
regulating  the  method  of  effecting  such  changes  in 
the  point  of  diversion  and  in  the  place  and  character 
of  the  use.^^  The  statutes  so  enacted  are  held  to  be 
strictly  remedial,  the  right  to  change  being  inherent 
in  the  property  right.*®  The  change  of  place  of  use 
may  be  made  even  from  one  watershed  to  another.*^ 

20  Beesemer  Irr.  D.  Co.  v.  Wooley  et  al.,  32  Colo.  437,  442. 

21  §  59,  above. 

22  Strickler  v.  Colo.  Springs,  16  Colo.  61,  26  Pao.  313,  25  Am.  St.  Eep.  245. 

23  Kidd  V.  Laird,  15  Cal.  161,  186. 

2*  Maeris  v.  Bicknell,  7  Cal.  261,  68  Am.  Dec.  257. 

25  Colo.  Eev.  Stats.  (1908),  §  3226  and  following.  Cal.  CivUOode,  §§  1412- 
1415. 

28  Cache  la  Poudre  Irr.  Co.  v.  Water  Supply  Co.,  29  Colo.  469,  475;  Lower 
Latham  D.  Oo.-v.  Bijou  Irr.  Co.,  41  Colo.  212,  93  Pae.  483;  Wadsworth  D. 
Co.  V.  Brown,  39  Colo.  57. 

27  Coffin  V.  Left  Hand  D.  Co.,  6  Colo.  443. 
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62.  Limitation  of  right  to  change. — The  right  to 
effect  such  changes  is  subject  to  the  qualification 
that  they  do  not  injuriously  affect  the  rights  of  others 
making  appropriations  from  the  same  stream,  and 
this  qualification  has  been  in  force  as  a  part  of  the 
law  on  the  subject  with  and  without  the  statutes.** 

This  qualification  may  also  be  said  to  be  the  sur- 
vival of  an  element  pertaining  to  the  doctrine  of 
riparian  rights. 

63.  Rule  as  to  what  constitutes  injury. — ^While  the 
rule  is  that  a  change  of  point  of  diversion  or  a  change 
of  place  or  character  of  use  may  not  be  permitted  to 
work  injury  to  other  appropriators  from  the  same 
stream,  just  what  constitutes  such  injury  in  the  eyes 
of  the  law  has  not  been  fully  defined  so  as  to  furnish 
a  definite  rule  in  practice  for  all  cases.  The  whole 
question  is  one  of  fact.^^  It  may  be  stated  generally, 
however,  that  any  substantial  difference  in  the  flow 
of  the  stream  and  the  supply  of  water  in  the  stream 
at  the  headgate  of  the  objecting  ditch-owner  caused 

>by  the  proposed  change,,  so  that  the  objecting  ditch- 
owner  cannot  divert  water  in  the  same  time  and 
amount  after  such  change  as  he  could  before,  will 
constitute  an  injury  to  him  of  which  the  court  will 
take  notice  in  retyj  axing  the  decree  allowing  such 
change,  so  that  svSh  change  may  either  be  refused 
altogether  or  allo^'i^ed  upon  conditions  such  as  will 
protect  other  appropriators  from  the  injury  suf- 
fered."" 

28  Puller  V.  Swan  Eiver  P.  M.  Co.,  12  Colo.  12,  16 ; '  Strickler  v.  City  of  Colo. 
Springs,  16  Colo.  61 ;    HiU  v.  Standard  Min.  Co.,  12  Idaho  223,  85  Pat  907. 
20  Ijower  Latham  D.  Co.  v.  Bijou  Irr.  Co.,  41  Colo.  212. 
30Wadsworth  D.  Co.  v.  V.-cwn,  39  Colo.  57,  88  Pae.  1060. 
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64.  Burden  of  proof. — ^But  the  petitioner  desir- 
ing change  of  purpose  or  locus  of  use  or  of  point  of 
diversion  must  show^  and  the  burden  of  proof  is  upon 
him  in  all  cases  to  show,  that  there  will  not  be  an 
actual  diminution  of  water  in  the  stream  to  which 
other  appropriators  are  legally  entitled,  by  reason  of 
such  proposed  transfer.*^ 

65.  Greater  diversion  never  allowed. — The  one 
fixed  rule  upon  this  subject  is  that  no  greater  diver- 
sion must  be  allowed  at  the  new  point  of  diversion, 
either  as  to  time  or  quantity,  than  was  made  at  the 
old  point  of  diversion,  and  this  provision  is  either  ex- 
pressly or  impliedly  a  part  of  every  such  decree.*^ 
The  objection  most  frequently  made  is  that  there  will 
be  less  return  seepage  water  to  the  river  above  the 
headgate  of  the  objector's  ditch  after  the  proposed 
change  is  made  than  before,  whereby  the  objector's 
supply  wUl  be  less  than  formerly.^*  This  objection, 
however,  involves  the  entire  complex  matter  of  re- 
turn waters  to  the  river  throughout  its  whole  course 
at  different  seasons  of  the  year,  and  because  of  tem- 
porary conditions  of  weather  and  climate,  it  is  diffi- 
cult to  arrive  at  any  practical  conclusion  in  all  cases 
and  impossible  to  fix  any  definite  rule  as  to  such  inci- 
dental effects  as  may  arise  from  the  greater  or  less 
seepage  of  waters  returning  to  the  river  imder  dif- 
ferent conditions. 

66.  Greater  acreage  served  no  test  of  right  or  in- 

31  New  Cache  la  Poudre  Irr.  Co.  v.  Water  Supply  &  Storage  Co.,  49  Colo. 
1,  111  Pac.  610,  Leading  Illtjstrative  Cases. 

S2  Cache  la  Poudre  Irr.  Co.  v.  Larimer  &  Weld  Bes.  Co.,  25  Colo.  144,  53 
Pae.  318. 

33  Vogel  V.  Minnesota  Canal  &  Ees.  Co.,  47  Colo.  534,  107  Pac.  1108. 
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jury. — ^It  is  no  test  either  of  the  right  to.  change  a 
water  supply  from  one  point  of  diversion  to  another, 
from  one  place  and  purpose  of  use  to  another,  or  of 
injury  to  other  appropriators,  that  a  larger  acreage 
will  be  served  by  the  same  water  supply  after  the 
change  than  before,  because  the  law  encourages  the 
highest  and  most  economical  use  of  the  water  that  is 
possible  and  the  application  of  the  water  actually 
appropriated  to  the  largest  possible  use.** 

3«  Cache  la  Foudre  Irr.  Co.  v.  Larimer  &  Weld  Bes.  Co.,  25  Colo.  144. 
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CHAPTER  VI. 
EXTINGUISHMENT  OF  WATER  BIGHTS. 

67.  Various  ways  in  which  water  rights  may  be 
Idst. — ^Water  rights,  after  having  been  legally  ac- 
quired by  appropriation,  may,  as  we  have  seen,  be 
sold  and  transferred  from  one  owner  to  another  and 
from  one  place  and  character  of  use  to  another;  they 
may  also  be  lost  to  the  owner,  be  extinguished  as  a 
property  right,  and  lapse  into  the  general  water  sup- 
ply by  abandonment;  or,  without  the  extinguishment 
of  the  right,  the  title  may  be  lost  to  the  original  owner 
and  transferred  to  another  by  adverse  user,  prescrip- 
tion and  estoppel;  and  the  title  may  also  be  taken 
from  the  owner  under  certain  circumstances  as  pro- 
vided in  the  acts  of  eminent  domain  of  the  various 
states,  just  as  in  the  case  of  other  private  property. 

68.  Abandonment  delSned. — ^Abandonment,  as  ap- 
plied to  water  rights,  is  a  voluntary  or  intentional 
giving  up  of  the  right  intended  to  be  relinquished, 
evidenced  by  an  immediate  and  permanent  cessation 
of  the  use  and  enjoyment  thereof.  "It  implies  some 
act  of  relinquishment  done  by  the  owner  without  re- 
gard to  any  future  possession  by  himself  or  by  any 
other  person,- but  with  intention  to  abandon."^" 

69.  Intention  to  abandon. — ^As  the  making  of  an 
appropriation  consists  in  the  intent  to  appropriate, 
accompanied  by  a  physical  demonstration  of  that  in- 

36  Bonvier,  Law  Dictionary,  title,  Abandonment. 
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tent,  SO  abandonment,  which  is  the  converse  of  appro- 
priation^ consists  in  the  intent  to  abandon  coupled 
with  immediate  and  permanent  cessation  of  all 
physical  demonstration  in  relation  to  the  claim,  or 
maintenance  of  the  right.*®  It  is,  therefore,  said  that 
abandonment  operates  instanter,  that  is  to  say,, it 
takes  place  and  is  perfected  immediately  upon  the 
definite  formation  of  the  intent  to  abandon  coupled 
•  Avith  the  simultaneous  cessation  of  the  use.*^        .'[' 

70.  Non-use  not  abandonment. — On  the  other 
hand,  non-use,  of  itself,  without  the  intention  of  the 
owner  to  relinquish  his  rights,  does  not  constitute 
abandonment.  And  non-use  may  continue  indef- 
initely when  there  is  no  intention  to  abandon  and  no 
rights  of  others  arise  by  prescription  or  estoppel 
against  the  old  rights  so  fallen  into  disuse.**  Neither 
is  there  any  presumption  from  non-use  in  favor  of 
abandonment.  The  presumption  is  that  one  having 
a  valuable  right  will  not  lightly  or  without  considera- 
tion abandon  or  relinquish  it.** 

71.  Non-use  may  raise  a  presumption  of  intent. — 
Non-use  of  the  water  right,  however,  for  an  unrea- 
sonable length  of  time  may  raise  the  presumption, 
not  of  abandonment,  but  of  the  intention  of  the  owner 
to  abandon.  This  is  a  presumption  of  intent  arising 
from  action  or  want  of  action  in  relation  to  the  sub- 
ject matter  of  the  intent,  but  such  presumption  may 
be  explained  or  rebutted  by  evidence  to  the  contrary 
and  the  owner  of  the  water  right  may  testify  directly 

36  Utt  V.  Frey,  106  Gal.  392,  39  Pae.  807,  Leading  Illustrative  Oases. 

37  Nichols  V.  Lantz,  9  Colo.  App.  1,  5,  47  Pae.  70. 

38  White  V.  NnckollB,  49  Colo.  170,  112  Pae.  329. 
38  Hall  V.  Lincoln,  10  Colo.  App.  360,  50  Pae.  1047. 
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« 

as  to  Ms  intent  in  the  matter  as  against  his  own  acts 
which  tend  to  raise  the  presumption  of  the  intent  to 
abandon.*" 

Furthermore,  there  is  no  presumption  of  intention 
to  abandon,  and  hence  no  abandonment,  however  long 
the  lapse  of  time  during  which  the  water  has  fallen 
into  disuse,  if  the  use  is  resumed  before  others  have 
made  or  acquired  some  rival  claim  to  the  water 
right." 

72.  Analogy  to  rule  of  diligence. — There  is  a  simi- 
larity in  principle  between  the  application  of  the  rule 
of  diligence  in  the  acquisition  of  water  rights  and 
the  effect  of  the  lapse  of  time  of  the  non-user  of  an 
appropriation  in  relation  to  the  question  of  aban- 
donment. In  both  cases  reasonable  diligence  and  a 
reasonable  use  of  the  property  acquired  are  neces- 
sary. Water  rights  depend  both  for  their  birth  and 
continued  existence  upon  user.  But  what  is  reason- 
able in  this  connection  is  to  be  determined  by  the 
facts  and  circumstances  surrounding  the  particular 
case,  as  disclosed  by  the  evidence  then  applicable. 

73,  Burden  of  proof. — ^The  party  alleging  aban- 
donment must  sustain  the  burden  of  proof  and  must 
establish  the  fact  affirmatively  by  clear  and  unequiv- 
ocal evidence.*^ 

Non-user  may  be  shown  only  for  the  purpose  of 
ascertaining  the  intention  of  the  parties,  and  it  must 

«>Dorr  V.  Hammond,  7  Colo.  79;  Sieber  v.  Frink,  7  Colo.  148,  Leading 
Illustkatiye  Cases;  People  v.  Farmers'  Highline  Canal  &  Res.  Co.,  25 
Colo.  202. 

*i  Beaver  Brook,  etc.,  Co.  v.  St.  Vrain,  etc.,  Co.,  6  Colo.  App.  130,  40  Pac. 
1066. 

*2  HaU  V.  Lincoln,  10  Colo.  App.  360,  50  Pae.  1047. 
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appear  from  the  evidence  that  there  was  a  leaving 
and  relinquishment  of  the  claim,  with  no  intention  of 
reclaiming  or  making  any  further  use  of  it. 

74.  Effect  of  abandonment. — ^An  abandonment 
inures  to  the  benefit  of  the  community  at  large  or 
rather  to  the  benefit  of  the  general  source  of  supply 
and  cannot  be  made  in  favor  of  some  particular  indi- 
vidual, but  the  water  right  so  abandoned  operates  to 
the  benefit  of  other  appropriators  junior  to  the  aban- 
doned right;  or,  if  there  be  no  such  junior  appropri- 
ators, then  anyone  can  make  an  appropriation  by  ap- 
plication or  beneficial  use,  as  in  the  first  instance.** 

75.  Adverse  user  and  prescription. — One,  by  mak- 
ing adverse  use  of  water  rights  under  color  of  title, 
may,  as  against  the  owner,  acquire  title  thereto  him- 
self if  his  adverse  use  runs  continuously  for  the  full 
prescriptive  period.** 

Wh.en  a  water  right  has  fallen  into  disuse  and  no 
effort  has  been  made  to  re-establish  the  use  within 
a  reasonable  length  of  time,  and  other  appropriators 
from  the  same  source  of  supply  have  entered  into  the 
enjoyment  of  the  water  right  so  fallen  into  disuse, 
claiming  it  as  their  own,  it  is  said  that  the  new  user 
establishes  a  prescriptive  right  in  the  claimants 
thereof,  and,  conversely,  establishes  an  estoppel 
against  the  former  owner  whereby  he  is  prevented 
from  reasserting  his  ancient  right  against  the  new 
owners.*' 

*3  Colo.  Land  &  Water  Co.  v.  Eoeky  Ford,  etc.,  Co.,  3  Colo.  App.  545,  34 
Pac.  580. 

**  Lower  Latham  D.  Co.  v.  Louden,  etc.,  Co.,  27  Colo.  267,  60  Pac.  629. 

45  Davis  V.  Gale,  32  Cal.  26,  91  Am.  Dee.  554;  Broadmoor,  etc.,  Co.  v. 
Brookside,  etc.,  Co.,  24  Colo.  541. 
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76.  Prescription  and  appropriation  distinguished. 
— ^Presbription  presupposes  a  grant;  appropriation 
presupposes  a  dedication  of  the  public  waters  to  ben- 
eficial uses  by  the  federal  government,  the  original 
proprietor  of  the  public  domain.  Prescription  trans- 
fers an  existing  title  from  one  to  another;  the  appro- 
priator  acquires  a  new  title  by  the  act  of  appropria- 
tion. Appropriations  must  be  completed  within  a 
reasonable  time ;  adverse  user  ripens  into  a  prescrip- 
tive title  only  after  the  expiration  of  the  common  law 
period  of  twenty  years  or  such  time  as  may  be  fixed 
by  statute.  Prescription  does  not  run  against  the 
government  but  against  the  former  private  owner- 
Appropriation  is  a  right  acquired  directly  from  the 
government  with  its  acquiescence.*® 

77.  Estoppel. — The  rights  of  an  appropriator  may 
be  changed  or  lost  by  acquiescence  and  estoppel. 
Any  conduct  on  the  part  of  the  appropriator  which 
leads  others  to  change  their  position  on  the  faith 
of  representations  made  by  him,  will  prevent  his 
afterwards  asserting  his  original  rights,  if  such  asser- 
tion is  contrary  to  his  own  express  representations 
or  to  the  true  interpretation  of  his  own  conduct. 
Particularly  is  this  true  where  one  makes  valuable 
improvements  upon  the  land  or  builds  ditches  to 
carry  the  water  without  objection  from  the  original 
owner.*'' 

io  Smith  V.  Hawkins,  110  Cal.  122,  42  Pac.  453. 

*' Morrison  v.  Winn,  18  Utah  15;  Parke  v.  Kilham,  8  Oal.  78,  68  Am. 
Dec.  310. 
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STATUTORY  REGULATION  OF  WATER  RIGHTS. 
A.    Adjudication. 

78.  Titles  to  water  rights  not  of  record. — ^Water 
rights  for  irrigation  and  other  beneficial  uses  are 
initiated  and  perfected  by  physical  acts  performed 
by  the  appropriator  and  consumer,  as  we  have  seen, 
and  not  by  patent,  deed  or  other  paper  title.  These 
titles  are  therefore  not  found  upon  the  public  records 
in  the  first  instance,  are  not  required  to  be  exhibited 
under  the  registry  laws  and  therefore  cannot  be  ab- 
stracted and  the  chain  of  title  shown  as  in  the  case  of  ■ 
lands  and  tenements  generally.  Titles  to  water 
rights  must  be  established  and  the  chain  of  title  col- 
lected from  other  evidence,  as  in  a  case  on  trial. 

79.  Sworn  statements  of  record. — True  it  is,  that 
the  statutes  in  most  of  the  arid  states  now  provide 
for  the  filing  of  statements  of  claim,  either  in  the 
county  records  or  in  the  office  of  the  State  Engineer 
or  Hydraulic  Engineer  of  the  state,  there  being  an 
officer  under  that  or  some  similar  name  as  the  chief 
administrative  officer  in  the  distribution  of  water 
according  to  existing  rights  for  beneficial  uses.  But 
these  statements  amount  at  best  to  but  prima  facie 
evidence  of  right  and  while  they  constitute  a  conve- 
nient method  of  preserving  evidence,  they  go  no  fur- 
ther and  do  not  constitute  the  ultimate  or  final  record 
evidence  of  title. 
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80.  Early  methods  of  determining  titles  in  water 
rights. — ^In  the  beginning  some  effort  was  made  to 
settle  titles  by  contract,  by  the  decision  of  local 
administrative  officers,  justices  of  the  peace,  and  the 
like,*®  but  these  methods  were  lacking  in  authority, 
comprehensiveness  and  power  of  enforcement,  and 
the  subject  soon  passed  into  the  courts  of  general 
jurisdiction  under  their  inherent  and  constitutional 
powers  for  the  determination  of  "all  cases  in  law  and 
equity." 

In  most  instances  these  cases  in  court  arose  upon 
local  controversy  between  two  or  more  contending 
parties  without  extending  to  the  whole  stream  or 
watershed,  and  were  usually  classed  as  chancery 
proceedings  and  tried  or  decided  on  the  equity  side 
of  the  court. 

81.  Early  methods  inadequate — Statutory  provi- 
sions.— ^It  was  soon  realized,  however,  that  these 
decrees,  while  settling  the  immediate  trouble  between 
the  contending  parties,  were  not  sufficiently  compre- 
hensive and  the  jurisdiction  was  not  sufficiently 
broad  to  settle  or  determine  titles  and  rights  gener- 
ally as  to  water  rights  derived  from  the  same  stream 
or  watershed,  although  much  of  the  law  of  irriga- 
tion was  settled  in  these  early  cases,  many  of  which 
we  have  cited  above; 

82.  Difficulties  to  be  remedied. — ^Under  these  cir- 
cumstances, two  fundamental  difficulties  existed  as 
to  the  fiill  use  and  enjoyment  of  the  water  rights 
acquired  by  individual  appropriation,  viz.: 

(a)  No  uniform  system  of  adjudication  had  been 

48  Hill  V.  Newman,  5  Cal.  445. 
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provided  whereby  a  record  title  could  be  made  of  all 
water  rights  appropriated  from  the  same  water 
supply. 

(b)  No  official '  authority  existed  for  the  orderly 
distribution  of  water  rights,  even  when  established. 

These  two  fundamental  difficulties  in  the  way  of 
the  regular  and  lawful  enjoyment  of  rights  of  appro- 
priation were  taken  up  by  all  the  states  and  terri^ 
tories  in  the  arid  regions  and  statutory  systems  of 
regulation  of  water  rights  created,  by  which  both 
classes  of  difficulties  were  proposed  to  be  met,  and 
as  the  event  has  shown,  have  largely  been  met 
and  obviated. 

83.  Legislation. — This  legislation  consisted  of 
two  branches  or  general  divisions  of  the  subject: 
(a)  pi'ovisions  for  general  adjudication  and  decrees 
fixing  the  relative  rights  of  all  appropiiators  within 
the  same  territory  or  water  district;  (b)  provisions 
for  complete  official  supervision  and  distribution  of 
the  public  waters  of  the  whole  state  upon  the  basis 
of  priority  as  determined  by  the  decrees  in  equity  or 
rendered  in  such  general  adjudication. 

In  nearly  all  the  states  and  territories  where  irri- 
gation has  been  practiced,  this  dual  system  of  legis- 
lation for  the  protection  and  regulation  of  the  use 
of  water  rights  has  been  adopted.  Space  will  not 
permit  us  to  examine  the  legislation  of  all  these  dif- 
ferent states,  but  the  legislation  of  the  state  of  Colo- 
rado being  a  fair  type,  it  will  be  taken  as  the  basis 
of  the  present  discussion,  referring  the  student  to  the 
statutes  and  decisions  of  the  various  states,  as  occa- 
sion may  arise.    "We  shall  not  go  into  the  full  details 
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of  even  this  legislation,  but  only  attempt  to  sketch 
its  general  features  and  principles. 

It  is  to  be  borne  in  mind,  however,  that  any  and 
aU  legislation  affecting  either  the  acquisition  of 
rights  or  their  adjudication  is  declaratory  and  regu- 
lative and  cannot  extend  to  either  the  taking  away 
or  the  granting  of  such  rights,  these  rights  depending 
in  the  first  instance  not  upon  legislation,  but  upon 
the  actual  use  of  the  water  by  the  early  settlers.** 

84.  General  statutory  adjudication  of  water 
rights — Colorado — Procedure.^" — The  statutes  of 
Colorado  enacted  in  1879  and  1881  are  typical  of  this 
method  and,  we  think,  as  complete  and  comprehen- 
sive as  any  and  may  be  taken  for  illustration  of  this 
subject  for  our  present  purpose.  The  state  of  Wyo- 
ming furnishes  an  exception  to  this  general  plan. 
Adjudications  are  made  in  the  first  instance  in  that 
state  by  the  board  of  control,  with  right  of  review, 
however,  by  the  courts  of  general  jurisdiction.^^ 

These  statutes  provide  for  the  filing  of  a  petition 
in  a  court  of  competent  jurisdiction  by  the  party 
interested  upon  the  stream  or  in  the  district  sought 
to  be  adjudicated,  praying  for  a  general  adjudication 
of  water  rights  upon  said  stream  or  within  such  dis- 
trict. Notice  is  given  by  posting  and  publication  and, 
so  far  as  practicable,  by  personal  service. 

85.  Proceeding — Quasi  in  rem. — ^A  special  pro- 
ceeding is  thus  instituted  which  is  not  governed  by 
the  Civil  Code  or  acts  regulating  procedure  gener- 

4»  Platte  Water  Co.  v.  Northern  Colo.  Irr.  Co.,  12  Colo.  525;  Larimer 
Comity  Ees.  Co.  v.  People,  8  Colo.  614. 

BO  Colo.  Rev.  stats.  (1908),  §§  3276,  3284,  and  following. 

61  Farm  Inv.  Co.  v.  Carpenter,  61  Pae.  258,  Leasing  Illustrativb  Gases. 
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ally,  but  is  considered  a  special  statutory  proceed- 
ing. The  proceeding  is  spoken  of  as  one  quasi  in 
rem,  but  is  limited  in  its  scope,  applying  only  to  tlie 
special  subject  of  the  adjudication  of  rights  to  the 
use  of  water  for  irrigation,  as  the  titles  of  such 
statutes  indicate. 

86.  Proofs  taken  before  court  or  referee. — All 
parties  within  a  given  watershed  or  in  the  same 
water  district,  who  claim  water  rights  from  the  same 
stream  being  adjudicated,  are  required  to  come  into 
the  proceeding  and  offer  proofs  in  support  of  their 
several  claims,  and  all  parties  are  also  permitted  to 
offer  proofs  controverting  the  claims  and  evidence 
made  by  others  in  the  same  proceeding.  The  pro- 
ceeding is  thus  made  a  mutual  and  general  proceed- 
ing for  the"  settlement  of  the  rights  of  all  claimants 
of  water  rights  in  the  same  territory, 

87.  Decrees. — ^When  the  proofs  of  all  parties  have 
been  received. and  the  claims  of  all  duly  considered, 
a  general  decree  is  required  to  be  entered  whereby 
the  relative  rights  of  all  are  said  to  be  adjudicated. 
This  decree  must  set  forth  the  findings  of  fact  upon 
which  appropriation  is  based  and  the  decree  given 
for  the  amount  of  water  required  to  supply  the  pur- 
pose for  which  the  appropriation  has  been  made, 
provided  that  before  the  decree  is  entered,  the  appli- 
cation of  the  water  to  the  use  intended  shall  have 
been  made  or  be  in  immediate  course  of  actual  exe- 
cution. The  date  of  the  appropriation  fixed  by  the 
decree  is  required  to  be  the  date  of  the  commence- 
ment of  the  enterprise,  provided  diligence  has  been 
used,  and  this  date  is  embodied  in  the  decree.    Num- 
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bers  also  are  given  to  the  several  decrees  for  the 
different  appropriators,  so  that  the  order  of  num- 
bers indicates  the  priorities  and  the  relative  stand- 
ing of  the  appropriators,  as  do  also  the  dates  given 
to  the  several  appropriations  determined  by  the 
general  decree. 

88.  Decrees,  force  and  effect. — These  decrees  are 
not  considered  as  the  initiation  or  grant  of  any  new 
rights  whatsoever;  they  are  held  to  merely  embody 
the  perpetual  evidence  of  and  give  paper  title  to 
rights  already  acquired  and  in  existence,  being  anal- 
ogous in  that  respect  to  the  equity  action  for  the 
quieting  of  titles  to  real  estate  generally .^^ 

Decrees  cannot  be  awarded  imder  this  statutory 
proceeding,  except  for  the  amount  of  water  actually 
applied  to  beneficial  use.®'  The  decree  fixes  the  max- 
imum within  which  the  appropriator  is  allowed  to 
make  his  diversion  for  necessary  uses. 

These  rights  as  well  as  the  decrees  evidencing  them 
extend  to  the  tributaries  of  the  main  stream,"*  flood 
waters  coming  down  dry  canons  into  the  main 
stream,"®  or  through  subterranean  channels,  waste 
and  seepage  waters,"®  and  also  waters  used  in  irri- 
gation returned  to  the  main  stream,  all  being  part 
of  the  principal  stream,  and  controlled  by  these 
decrees. 

89.  Decrees,  when  final. — ^A  decree  is  considered 
to  be  interlocutory  for  two  years,  after  which  it  may 

02  New  Mercer  D.  Co.  v.  Armstrong,  21  Colo.  357. 

03  Ft.  Morgan  Land  &  Canal  Co.  v.  South  Platte  Ditch  Co.,  18  Colo.  1, 
Leading  Illdstrative  Cases. 

5*  Farmers'  Ind.  D.  Co.  v.  Agricultural  D.  Co.,  22  Colo.  513. 

59  Denver,  Texas  &  Ft.  Worth  E.  B.  Co.  v.  Datson,  20  Colo.  304. 

06  Buckers  Irr.,  Mill.  &  Imp.  Co.  v.  Platte  VaUey  Irr.  Co.,  28  Cola  187. 
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be  reconsidered  for  cause  shown  by  parties  within 
the  district,  and  after  a  period  of  four  years  by  par- 
ties outside  the  district.  After  two  years  all  persons 
within  the  district  are  held  bound  by  the  decree,  and 
after  four  years  all  parties  outside  the  district  and 
on  the  same  stream  are  held  to  be  barred  from  further 
litigating  matters  settled  by  the  decree,^^ 

B.    Administration. 

90.  Authority  for  distribution  wanting. — The 
other  difficulty  formerly  existing  as  to  the  enjoy- 
ment of  rights  by  the  appropriators,  even  when  the 
rights  were  ascertained  and  defined  by  decree  in 
chancery,  was  one  of  execution  or  rather  of  admin- 
istration. Claimants  to  water  rights  had  the  right 
to  go  to  the  stream  each  for  himself  and  divert  water 
to  the  amount  of  their  claims  or  needs  for  actual 
or  supposed  beneficial  uses.  There  were  likely  to 
occur  and  often  did  occiu*  physical  collisions  and 
breaches  of  the  peace  upon  the  banks  of  the  stream 
and  near  the  points  of  diversion  of  rival  claimants. 

91.  The  first  plan  adopted. — ^The  distribution  of 
water  among  those  entitled  thereto  in  the  order  of 
their  priorities  was  first  regulated  by  community 
by-laws,  agreements,  and  common  consent  and  ad- 
ministrated by  a  neighborhood  water-master  accord- 
ing to  the  wishes  and  directions  of  the  community. 
But  agriculture  having  spread  itself  over  all  the 
plains  and  invaded  the  valleys  of  the  streams  and 
the  parks  in  the  mountains,  with  appropriations 
from  every  river,  creek,  and  rivulet  for  that  and 

5'  Ft  Lyon  Canal  Co.  v.  Ark.  Valley,  etc.,  Co.,  39  Colo.  332. 
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other  beneficial  purposes,  the  subject  soon  outgrew 
the  neighborhood  and  community  and  became  a 
matter  of  state  and  public  concern.  This  state  of 
things,  of  course,  naturally  suggested  the  interposi- 
tion of  the  police  power  of  the  state,  for  the  regu- 
lation of  the  distribution  of  the  water  of  the  public 
streams  to  those  entitled  thereto.^® 

92.  The  statutory  method  of  distribution. — ^Ac- 
cordingly, in  most  if  not  aU  of  the  arid  states,  statutes 
have  been  passed  contemporaneous  with  the  adjudi- 
cation statutes,  providing  for  the  administration  of 
these  rights  and  the  decrees  evidencing  them,  so  that 
the  water  of  the  public  streams  and  other  sources  of 
supply  might  be  distributed  by  an  impartial  author- 
ity according  to  the  very  right  of  the  matter  and  in 
accordance  with  the  findings  and  adjudications  of  the 
decrees.  ; 

93.  Water  commissioners.^* — In  the  development 
of  this  administrative  system,  water  commissioners 
were  first  provided  for,  the  water  commissioner  being 
an  officer  whose  duty  it  is  to  attend  to  the  distribu- 
tion of  water  within  a  certain  limited  and  described 
district.  These  districts  unfortunately  were  arbi- 
trary in  their  boundaries  and  not  made  to  conform 
either  to  the  main  streams  or  the  tributaries  thereof, 
but  the  main  stream  or  Watershed  was  divided 
into  several  districts  with  arbitrary  lines  like  the 
boundaries  of  a  county  or  township. 

94.  Division  engineers.®" — To  remedy  this  initial 
mistake,  superintendents  of  irrigation  or  division 

58  White  V.  High  Line  Canal  Co.,  22  Colo.  191. 
^•sCoIo.  Rev.  stats.  (1908),  §§  3353-3427,  and  following. 
80  Colo.  Rev.  stats  (1908),  §3335,  and  following. 
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engineers  were  then  provided  for,  whose  jurisdic- 
tion extended  throughout  the  entire  watershed, 
embracing  whatever  number  of  districts  was  found 
in  such  watershed.  The  division  engineer  was  given 
authority  over  the  water  commissioners,  so  that  the 
water  of  the  entire  stream  or  watershed  could  be 
administered  as  a  imit  through  the  water  commis- 
sioners instead  of  in  a  fragmentary  way,  as  when 
the  districts  were  entirely  independent  of  each 
other.  It  was  made  the  duty  of  the  division  en- 
gineer to  prociu-e  certified  copies  of  all  decrees  per- 
taining to  all  the  districts  and  to  re-tabulate  those 
decrees  according  to  the  dates  of  priority  given  by 
them,  so  that  the  water  rights  might  be  administered 
with  reference  to  their  priorities  throughout  the 
whole  division,  regardless  of  the  districts  within  and 
for  which  the  decrees  were  given. 

95.  State  engineers.®^ — Crowning  all  this  admin- 
istrative system,  the  state  engineer  was  provided, 
whose  JTU-isdiction  extends  over  all  the  state  and  all 
the  streams  of  the  state,  whose  powers  are  superior 
to  those  of  the  water  commissioners  and  the 
division  engineers  and  whose  orders  these  subordi- 
nate officers  are  required  to  obey,  it  being  expressly 
provided  that  the  water  commissioner  shall  be  sub- 
ject to  the  orders  of  the  division  engineer,  the  division 
engineer  and  the  water  commissioners  both  likewise 
subject  to  the  orders  of  the  state  engineer. 

96.  The  police  power  of  the  state. — Justification 
of  the  creation  of  this  authority  for  the  regulation 
of  water  rights  and  the  distribution  of  water  to  those 

«iColo.  Eev.  stats.  (1908),  §  3321,  and  following. 
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entitled  thereto  is  found  in  the  police  powers  of  the 
state.*^  As  we  have  seen,  the  state  has  no  title  to 
the  water,  either  before  or  after  its  appropriation. 
Water  rights  do  not  arise  by  grant,  but  accrue  to  the 
appropriators  from  the  original  proprietor,  the 
United  States  Government,  by  reason  of  the  dedica- 
tion of  the  waters  to  appropriation  and  of  the  acts 
and  facts  in  connection  with  the  making  of  the  appro- 
priation by  the  actual  use  of  the  water  by  cultivators 
of  the  land  and  persons  engaged  in  that  or  other 
beneficial  industries;  but  the  state  having  a  limited 
sovereignty  and  jurisdiction  over  persons  and  prop- 
erty within  the  state,  it  has  the  power  of  regulation 
and  the  power  to  prescribe  rules  for  the  adjudication 
of  water  rights  and  for  the  distribution  of  the  water 
to  those  entitled  when  such  adjudication  has  been 
had,  as  well  as  to  regulate  the  users  of  water  them- 
selves in  their  intercourse  with  each  other  and  to 
maintain  peace  and  prevent  unseemly  breaches  of 
the  peace  in  the  inevitable  strife  for  precedence  in 
the  enjoyment  of  this  most  valuable  kind  of  property 
in  an  arid  country.®* 

82  Farmers'  Ind.  D.  Co.  v.  Agricultural  D.  Co.,  22  Colo.  513. 

83  McLean  v.  Farmers,  etc.,  Co.,  44  Colo.  184. 
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THE  CONSTRUCTION  AND  CORPORATE  MANAGEMENT 
OF  WATERWORKS. 

A.    Physical  Structures. 

97.  Ditches  and  appliances. — The  waters  subject 
to  appropriations  for  beneficial  use  are  found  in  the 
state  of  nature  in  some  of  the  forms  or  conditions 
which  we  have  enumerated  above,  but  in  order  that 
the  usufruct  in  the  water  may  be  utilized  for  the 
purpose  intended,  it  is  first  necessary  to  capture  the 
water  and  subject  it  to  the  control  of  the  consumer 
for  the  irrigation  of  his  lands  more  or  less  r-emote 
from  the  source  of  supply.  The  water  must  be 
diverted  from  the  stream  and  carried  or  conveyed  by 
gravity  flow  or  lift,  or  both,  to  the  place  of  use.** 
The  simple  and  typical  method  of  diversion  consists 
of  a  ditch  or  canal  from  the  stream;  the  headgate 
appliances  in  the  ditch  at  the  river  bank  for  regu- 
lating the  diversion  and  inflow  to  the  ditch  or  canal: 
a  dam  in  the  stream  at  and  immediately  below  the 
head  of  the  ditch  to  raise  the  water  in  the  stream 
so  as  to  properly  supply  and  control  the  .diversion. 

98.  Canals. — These  canals  necessarily  vary  in 
length  and  size  with  the  conditions  of  the  country 
and  the  territory  to  be  supplied,  yarying  from  a  mile 
or  less  in  length  to  many  miles,  the  larger  ditches 

64  Charnoek  v.  Higuerra,  111  Cal.  473,  44  Pao.  171,  IiEAOimo  Illustrative. 
Cases;  ThomaB  t.  Guiraud,  6  Colo.  S30. 
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being  adapted  to  supply  water  to  a  large  territory 
distributed. by  private  ownership  into  many  farms. 
It  is  also  necessary  to  construct  small  ditches  called 
laterals,  taken  from  the  main  ditch,  in  order  that 
the  water  may  be  carried  and  diverted  to  the  lands 
or  farms  in  private  ownership,  so  that  these  lands 
severally  may  be  irrigated,  cultivated  and  agricultural 
crops  produced.  The  distribution  of  water  to  the 
lands  by  means  of  these  small  ditches  or  laterals  con- 
stitutes the  application  of  water  to  the  intended  use, 
and  only  when  this  is  done  is  the  appropriation, 
initiated  by  the  commencement  of  work  on  the  main 
canal,  completed. 

99.  Reservoirs. — ^Where  it  is  desired  to  utihze 
water  in  the  streams  or  otherwise  available,  when 
not  immediately  needed,  reservoirs  or  artificial  lakes 
are  constructed  either  in  the  mountain  gorges  or  in 
depressions  upon  the  plains  for  the  storage  of  such 
water,  not  immediately  needed,  to  be  subsequently 
drawn  off  in  times  of  need  and  scarcity  of  water  sup- 
ply, for  the  irrigation  of  lands.  These  supplies  may 
be  either  used  to  supplement  the  earlier  irrigation 
enjoyed  by  means  of  ditches  diverting  water  directly 
for  irrigation  or  may  be  applied  in  the  irrigation  of 
new  and  other  lands  not  otherwise  supplied  at  any 
time  of  the  year  with  water  for  irrigation.  Most 
frequently,,  however,  in  practice,  storage  resiprvoirs 
are  used  to  furnish  additional  supplies  of  water  in 
the  later  part  of  the  irrigation  season  to  lands 
already  partially  supplied. 

100.  Dams. — Dams  in  running  streams  are  em- 
ployed not  only  to  control  the  diversion  of  water 
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into  the  heads  of  ditches  and  for  the  purposes  of 
overflowing  lands  along  the  margins  of  the  streams 
without  ditches,  but  also  in  the  construction  of  reser- 
voirs upon  the  streams  themselves,  making  the  bed 
or  channel  of  the  stream  itself  the  bottom  of  the 
reservoir.  This  is  done  where  the  stream  flows 
through  a  narrow  gorge  or  channel  and  the  banks  of 
the  stream  rise  abruptly  to  a  considerable  height 
close  to  the  river,  particularly  where  the  bottom  lands 
along  the  stream  above  the  narrow  gorge  open  out 
into  glades  or  parks,  thils  affording  a  large  capacity 
for  the  storage  of  water.  In  such  cases,  a  dam  is 
built  across  the  channel  to  the  height  necessary,  with 
steel  headgates  built  in  solid  masonry  to  regulate  the 
discharge  of  the  water.  Surplus  water  is  then  stored 
there,  at  aU  times  allowing  enough  water  to  go 
through  the  dam  or  the  wasteway  connected  there- 
with to  supply  prior  needs.  The  mere  storing  of  the 
water  by  means  of  the  dam  in  such  cases  dispenses 
with  actual  diversion  in  the  first  instance  in  making 
the  appropriation;*^  afterwards  the  water  is  taken 
out  through  the  discharge  gates  into  the  channel  of 
the  river  and  carried  thence  to  some  ditch  or  place  of 
diversion  further  down  the  stream  to  the  lands 
sought  to  be  irrigated  thereby,  and  thus  the  appro- 
priation is  deemed  to  be  complete,  as  in  other  cases 
where  the  construction  of  diversion  ditches  and  the 
actual  diversion  of  the  water  itself,  before  it  is  im- 
pounded, is  effected. 

101.    Eminent  domain. — ^Rights  of  way  for  canals 
and  ditches  and  the  land  embraced  in  reservoir  sites 

65  Larimer  County  Ees.  Co.  v.  People,  ex  rel.,  8  Colo.  614. 
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may  be  taken  by  proceedings  in  condemnation,  over 
and  upon  private  lands,  by  those  engaged  in  the  con- 
struction of  such  ditches  and  reservoirs  for  irrigation 
purposes,  upon  payment  of  just  compensation  to  the 
owner.  The  right  of  eminent  domain  applies  in  such 
cases  upon  the  ground  that  irrigation  waterworks 
are  charged  with  the  public  use  and  are  inherently 
ways  and  works  of  necessity.  This  right  of  eminent 
domain  is  given  by  the  BiUs  of  Rights  and  the  statutes 
of  most,  if  not  aU,  of  the  arid  states. 

102.  Liability  for  damages. — ^The  owners  of 
ditches  and  reservoirs  are  liable  to  the  person  or  per- 
sons injured  for  damages  resulting  from  a  break  in 
the  ditch  or  from  leakage  in  the  ditch  or  reservoir 
where  injury  to  adjacent  lands  is  suffered  from  seep- 
age or  overflow.  In  such  cases  it  is  not  necessary 
to  allege  or  prove  negligence  in  the  construction  or 
operation  of  the  ditch  or  reservoir.  The  statutes, 
generally  at  least,  throw  upon  the  owner  the  burden 
of  an  insurer  against  damage  to  others,  caused  by 
the  breaking  or  escape  of  water  from  his  ditches  and 
reservoirs.  He  must  so  use  his  own  that  others  will 
not  be  injured  thereby.*® 

B.    Ownership  and  Control  of  Canals  and  Waterworks. 

103.  Early  history  of  irrigation  works. — ^In  the 

early  history  of  the  construction  of  irrigation  water- 
works, the  enterprises  were  small  and  were  im- 
dertaken  by  one  Or  a  few  individuals  as  tenants  in 
common;   these  were  enterprises  where  the  lands 

so  Sylvester  v.  Jerome,  19  Colo.  128 ;  Middelkamp  v.  Bessemer  Irr.  D. 
CJo.,  46  Colo.  102;    Metcher  v.  Bylands,  37  L.  J.  Ex.  161  (Eng.). 
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to  be  supplied  lay  near  the  streams  and  were  of  lim- 
ited extent.  When  these  lands  were  exhausted,  and 
it  became  necessary  to  invade  and  reclaim  the  lands 
upon  the  higher  levels  and  farther  away  from  the 
streams  to  accommodate  the  growing  settlement, 
larger  works  and  larger  enterprises  were  necessary^ 
and  so  the  construction  of  irrigation  works  neces- 
sarily passed  into  the  control  of  large  private  cor- 
porations or  irrigation  companies, 

104.  Private  corporations, — ^Private  irrigation 
companies,  for  the  building  and  operation  of  either 
canals  or  reservoirs  or  both,  are  usually  organized 
under  the  statutes  of  the  states  in  which  they  exist, 
according  to  the  general  law.  These  corporations 
carry  on  two  methods  of  operation:  (a)  as  quasi- 
public  carriers;  (b)  as  mutual  ditch  companies,  but 
have  a  common  form  of  organization  under  the  gen- 
eral corporation  laws  of  the  states. 

105.  Quasi-public  carriers. — ^In  this  form,  the 
stockholders  of  the  corporation  are  interested  in 
the  construction. of  the  ditch  and  its  water  rights 
and  appropriations,  without  being  interested  in  the 
lands  to  be  irrigated.  In. such  cases,  companies  sell 
or  hire. water  rights  and  privileges  to  the  constmlers- 
of  water  for  the  irrigation  of  the  lands  to  be  supplied. 
The  ditch,  company  is  considered  a  public  service 
corporation  and  is  subject  to  like  obligations  and 
restrictions  as  carriers  of  merchandise  or  companies 
carrying  on  a  warehouse  business,  at  least  in  so  far 
as  the  regulation  of  rates  of  sale  or  hire  of  water 
rights  is  concerned,  and  are  governed  in  the  conduct 
of  their  business  to  a  considerable  extent  by  the 
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statutes  enacted  for  the  protection  of  the  public  and 
the  regulation  and  control  of  public  utilities."^ 

106.  Mutual  ditch  companies. — ^In  this  form,  the 
stockholders  of  such  a  corporation  are  interested  in 
common  in  the  construction  of  the  ditch,  the  owner- 
ship and  use  of  the  appropriations  and  the  cultiva- 
tion of  lands  lying  under  the  ditch.  The  distribution 
of  water  is  made  according  to  the  stock  held  by  such 
stockholders  respectively,  for  their  private  uses  and 
for  the  irrigation  of  their  lands  severally.  Such  cor- 
porations are  mutual  ditch  companies  and  their 
members' have  common  and  similat  interests.  Gen- 
erally speaking,  they  may  make  such  by-laws  for 
their  own  mutual  government  and  business  as  they 
shall  see  proper,  without  being  subject  to  pubhc 
regulation  or  control.  The  carrier  of  the  water  and 
the  consumer  are  substantially  one.®* 

107.  Appropriations  acquired  by  ditch  companies. 
^ — ^Ditch  companies  may  appropriate  water  under  the 
same  rules  and  regulations  as  individuals,  but  such 
appropriations  are  acquired  by  these  corporations  as 
trustees  for  their  stockholders  and  particularly  for 
the  consumers  to  be  supplied  by  such  appropriations. 
Decrees  of  courts  adjudicating  the  prioriti.es  thus 
acquired  are  made  and  allowed  to  the  ditch  com- 
panies, leaving  the  distribution  of  the  water  so 
appropriated  to  the  internal  management  of  each 
corporation.  In  bringing  and  defending  suits  like- 
wise, the  corporation  represents  the  stockholders 

«'■  Wheeler  v.  Northern  Colo.  Irr.  Co.,  10  Colo.  582;  Merrill  v.  Southside 
Irr.  Co.,  112  Cal.  426. 

68  Combs  V.  Agricultural  D.  Co.,  17  Colo.  146,  31  Am.  St.  Bep.  275,  Leading 
Illustrative  Cases. 
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and  consumers  in  most  cases  and  must  protect  their 
interests  without  the  necessity  of  joining  all  such 
stockholders  or  c'onsiuners  as  parties  to  the  suit,** 
Where  the  water  rights,  however,  are  not  repre- 
sented by  the  stock  of  the  corporation  but  have 
been  conveyed  by  deed  or  contract,  then  the  holders 
of  such  rights  are  not  necessarily  represented  by 
the  corporation,  and  in  many  forms  of  action  must 
be  individually  brought  in,  as  necessary  and  indis- 
pensable parties  J" 

108.  Irrigation  districts. — ^Irrigation  districts 
may  also  be  organized  under  special  laws  enacted 
for  that  purpose.  These  irrigation  districts  must  not 
be  confused  with  "water  districts,"  mentioned  in  a 
previous  chapter,  being  the  territory  within  which 
the  water  commissioner  as  a  public  officer  exercises 
jurisdiction.  The  irrigation  district  here  under  con- 
sideration is  formed  by  the  resident  owners  of  lands 
in  certain  localities  for  the  purpose  of  construct- 
ing and  acquiring  waterworks  and  water  rights 
for  the  irrigation  of  their  lands.  The  dominant  fea- 
ture of  this  plan  lies  in  the  power  of  electors  of  the 
district  to  vote  and  issue  bonds  secured  upon  lands 
embraced  in  the  territory  selected,  in  the  amount  suf- 
ficient to  raise  the  sums  of  money  required  for  the 
acquisition  of  water  rights  and  the  construction  of 
the  waterworks  desired.  These  organizations  are 
considered  as  quasi-municipal  corporations  and  are 
organized  in  the  same  general  manner  as  school  dis- 
tricts.    Directors    are    selected   by   the    votes    of 

09  Fanners '  Independent  Ditch  Co.  v.  Agricultural  D.  Co.,  22  Colo.  513. 
'0  Brown  v.  Farmers '  ;Sighline  Canal  &  Ees.  Co.,  26  Colo.  66. 
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the  qualified  electors  liying  in  the  district.  These 
directors  constitute  a  board  who  have  management  of 
the  property  and  control  and  regulate  the  distribu- 
tion of  water  therefrom  in  form  and  manner  required 
by  the  statutes  under  which  they  act.'^^ 

The  Wright  Act  of  California. — The  original  of 
this  form  of  organization  was  provided  by  the  Cali- 
fornia  statute  passed  about  1887  known  as  the  , 
Wright  Act,  and  similar  statutes  have  since  been 
passed  in  most  of  the  arid  states/^ 
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WILLIAM  EDWARD  COLBY,  LL,B.* 

CHAPTER  I. 

THE  HISTORY  OF  THE  ORIGIN  Aim  GROWTH  OF 
MINING  LAW  IN  THE  UNITED  STATES. 

1.  Historical  outline. — ^A  complete  understanding 
of  mining  law  as  it  exists  in  the  United  States  is  only 
possible  througli  a  knowledge  of  the  underlying  his- 
torical reasons,  for  one  finds  different  laws  in  force 
in  different  parts  of  the  United  States.  The  original 
colonies  inherited  the  common  law  of  England,  and 
the  general  rules  of  law  governing  the  operation  of 
mines  and  quarries  and  their  tenure  became  part 
of  the  jurisprudence  of  this  countiy.  The  regalian 
doctrine,  that  the  crown  was  entitled  to  all  mines  of 
precious  metals,  was  of  no  practical  importance  ta 
the  original  states,  because  comparatively  little  min- 
ing outside  of  coal  mines  and  quarries  was  carried  on 
in  them.  Another  cause  operating  to  prevent  the 
creation  of  a  radical  system  of  mining  jurisprudence 

*  Lecturer  on  the  Law  of  Mines,  University  of  California;  formerly 
special  lecturer  on  the  Law  of  Mines,  Iceland  Stanford  Junior  University. 
Assistant  editor:  "Lindley  on  Mines"  (3rd  ed.).  Contributor  to  scientific, 
periodicals. 
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in  those  states  was  the  absence  of  any  public  domain. 
They  and  not  the  federal  government  owned  all  land 
within  these  original  thirteen  states. 

As  soon  as  new  territory  owned  by  the  federal 
government  was  added,  it  became  necessary  for  Con- 
gress to  pass  laws  providing  for  its  control  and 
disposition.  The  necessity  for  the  enactment  of  min- 
ing legislation  arose  with  the  acquisition  of  zinc, 
lead,  and  copper  lands  on  the  public  domain  in  some 
of  the  states  of  the  Middle  "West.  In  the  early  part 
of  the  last  century  a  system  of  leasing  the  mineral 
lands  of  the  public  domain  was  instituted,  but  in 
1850  this  was  abandoned,  the  years  of  its  operation 
having  proved  it  to  be  radically  defective.  The  Con- 
gressional Acts  of  1846,  1847  and  1850  provided  foi* 
the  outright  sale  of  mineral  lands,  "and  laid  the 
foundation  of  a  more  substantial  prosperity,"  to 
quote  the  presidential  message  of  the  time.^  A  new 
order  of  things  was  about  to  arise. 

With  the  acquisition  of  the  vast  territory  included 
within  California,  Colorado,  Oregon,  Nevada,  Idaho, 
Montana,  Wyoming,  Utah,  New  Mexico,  Arizona,  the 
Dakotas,:and  Washington,  and  through  the  discovery 
of  the  precious  metals,  a  new  era  in  mining, began. 
It  was  here  that  the  American  Mining  Law,  so-called, 
had  itsi  birth.  It  was  a  unique  growth,  an  institution 
that  was  characteristically  American.  It  embodied 
in  its  origin  the  principles  of  democratic  government 
that  were  the  outgrowth  of  the  old  New  England 
town  nieeting.  Hordes  of  people  of  aU  nationalities, 
but  predominantly  Anglo-Saxon,  rushed  to  the  new 
El  Dorado.    The  Mexican  law  of  mines  previously 
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in  force  had  been  abolislied  by  military  proclamation. 
Some  sort  of  law  was  imperatively  necessaiy,  other- 
wise individual  might,  and  continual  shedding  of 
blood  in  the  lawless  attempt  to  establish  rights, 
would  have  been  the  inevitable  i*esult,  It  rested  with 
the  federal  Congress  to  pass  such  laws,  since  the 
mining  took  place  on  the  public  domain.  But  Con- 
gress was  many  weeks'  journey  distant.  The  states 
might  have  acted  in  the  absence  of  federal  legisla- 
tion, but  neither  the  federal  government  nor  the 
states  saw  fit  to  enact  a  code  of  laws.  To  fill  the 
void  the  miners  legislated  for  themselves;  they 
organized  mining  districts,  met  in  convention,  and 
passed  their  own  governing  laws  and  rules.  This 
was  turning  back  a  page  in  history  to  the  parliaments 
held  by  the  tinners  of  Devon  and  Cornwall,  centuries 
previous.  In  time  these  rules  came  to  have  a  remark- 
able uniformity.  Later  they  were  recognized  by  the 
courts  and  the  legislatures  of  some  of  the  states. 
Prom  the  discovery  of  gold  in  1848  until  the  Federal 
Act  of  1866  the  acquisition,  control,  and  operation  of 
mineral  lands  in  the  West  was  carried  on  entirely  in 
accordance  with  the  rules  and  customs  of  miners  as 
established  in  the  mining,  districts. 

Various  acts  providing  for  the  control  and  disposi- 
tion of  the  inineral  wealth  of  the  West  had  been  sug- 
gested from  time  to  time.  There  was  a  plan  to  lease 
on  a  royalty  basis,  and  the  idea  of  paying  off  by 
this  means  the  enormous  public  debt  inherited  from 
the  Civil  War  met  with  great  favor  ,4P  the  East.  The 
long  failure  of  Congress  to  act  {)n  this  question  was 
probably  due  to  a  fear  on  the  part  of  the  western. 
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interests  as  to  what  the  legislative  mill  might  grind 
out  if  the  question  were  advanced  for  final  settle- 
ment. Finding,  however,  that  there  was  a  strong 
tendency  to  enact  some  sort  of  legislation  which 
might  perhaps  prove  detrimental  to  the  mining  in- 
terests of  the  West,  Senator  WiUiam  M.  Stewart  of 
Nevada,  aided  by  other  western  senators,  drafted  the 
Congressional  act  which  is  now  known  from  the 
year  of  its  passage  as  the  Act  of  1866.  This  act 
affected  lode  or  quartz  claims  primarily  and  was  fol- 
lowed by  the  Placer  Act  of  1870.  Experience  demon- 
strated the  shortcomings  of  these  acts  and  Congress 
superseded  them  by  what  is  known  as  the  Federal 
Mining ,  Act  of  1872,  which,  with  modifications,  is 
still  the  law  governing  the  acquisition  of  mineral 
lands  on  the  public  domain  of  the  West. 

The  mining  laws  of  the  United  States  are  divided 
into  three  classes  embracing  different  territory.  The 
classification  is  based  on  the  historical  reasons  just 
outlined. 

2.  The  mining  laws  of  the  original  states. — The 
federal  government  acquired  no  public  lands  in  these 
states,  nor  in  certain  other  states  carved  out  of  terri- 
tory owned  by  some  of  the  original  states.  These 
states  are  Maine,  Vermont,  New  Hampshire,  Con- 
necticut, Massachusetts,  Rhode,  Island,  Delaware, 
New  Jersey,  North  Carolina,  Georgia,  Pennsylvania, 
New  York,  Virginia,  West  Virginia,  Tennessee  and 
Kentucky.  With  the  exception  of  coal  and  oil  min- 
ing and  quarrying  there  has  been  little  mining  in 
these  states  of  any  importance,  and  the  common  law 
prevails.    These  states  have  their  own  mining  laws 
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where  they  have  seen  fit  to  legislate,  but  such  legis- 
lation is  usually  confined  to  police  regulations. 

Texas  has  a  general  mining  law  of  its  own  which 
follows  in  the  main  the  federal  law.  It  can  very 
appropriately  be  included  in  the  category  of  the 
original  states,  since  it  entered  the  Union  as  an  inde- 
pendent state  owning  all  of  the  public  land  within 
its  borders. 

3.  The  mining  laws  of  the  Middle  West. — Certain 
public  land  states  in  the  Middle  West  are  excepted 
from  the  operation  of  the  general  federal  mining 
laws,  either  because  their  mineral  lands  were  dis- 
posed of  under  special  enactment,  or  because  they 
were  specifically  excluded  from  the  operation  of 
the  general  laws.  In  Arkansas,  Illinois,  Iowa, 
Michigan,  Minnesota  and  Wisconsin,  this  lands  con- 
taining baser  metals  were  ordered  sold  by  Congress 
under  special  laws  prior  to  the  discovei-y  of  gold  in 
California.  Alabama,  Michigan,  Minnesota,  Wiscon- 
sin, Kansas  and  Missouri  are  excepted  from  the 
operation  of  the  general  federal  mining  laws  by  spe- 
cial acts  of  Congress  which  have  been  passed  at 
various  times. 

4.  The  public  land  states  and  territories. — ^Mining 
states,  or  precious  metal  states,  as  they  are  some- 
times called,  where  the  federal  system  of  American 
mining  law  is  in  fuU  operation,  are  California,  Ore- 
gon, Washington,  Arizona,  Nevada,  Idaho,  Montana, 
Utah,  Wyoming,  New  Mexico,  Colorado,  North  and 
South  Dakota,  and  a  portion  of  Oklahoma.  This 
same  system  with  modifications  is  in  force  in  Alaska. 
This  system  is  supplemented  by  state  and  territorial 
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legislation  expressly  permitted  by  the  federal  acts 
and  constitutes  what  is  usually  referred  to  as  the 
American  Mining  Law.^ 

5.  The  history  of  mining  law. — The  history  of 
mining  law  in  the  United  States  naturally  divides 
itself  into  the  following  periods : 

(1)  From  the  beginning  of  the  government  to 
the  discovery  of  gold  in  California  ia  184^; 

(2)  Discovery  of  gold  to  the  Gongressional  Act 
of  1866; 

(3)  Act  of  18(66  to  the  Act  of  1872; 

(4)  Act  of  1872  to  the  present  time. 

6.  First  period — To  1848.-11  most  of  the  royal 
charters  under  which  this  country  was  originally  set- 
tled, the  grant  expressly  included  all  mines,  minerals, 
precious  stones,  and  quarries,  but  reserved  one-fifth 
of  all  gold  and  silver  ore  as  rent,  to  be  delivered  free 
of  charge  at  the  pit's  mouth.  These  reservations 
were  of  no  practical  importance,  however,  since 
mines  of  precious  metals  were  not  discovered  prior 
to  the  Revolution. 

■  The  first  legislative  act  of  the  Continental  Con- 
gress referring  to  mineral  lands  was  the  ordinance 
of  May  20,  1785,  looking  to  the  disposal  of  lands  in 
the  western  territory.  One-third  of  all  gold,  silver, 
lead  and  copper  mines  was  reserved  to  the  govern- 
ment. This  reservation  was  not  based  on  economic 
reasons,  but  was  merely  the  result  of  the  practice 
followed  by  the  crown,  to  whose  rights  the  American 
Confederation  succeeded.    With  the  adoption  of  the 

1  There  is  a)  special  Act  of  Congress  governing  mining  law  in  the  Philip- 
pines. 32  stats,  at  Large  697,  amended  by  33  Stats,  at  Large  692.  Sea 
Eeavis  v.  Fianza,  215  U.  S.  16. 
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Federal  Constitution  tMs  reservation  tlien  became 
obsolete. 

7.  Lead  and  copper  mines  of  the  Middle  West. — 
March  3,  1807,  Congress  reserved  from  sale  the  lead 
mines  in  Indiana  Territory,  as  it  was  then  called, 
and  the  President  of  the  United  States  was  author- 
ized to  lease  lead  mines  for  a  term  not  exceeding  five 
years.  No  leases  were  made  imtil  1822.  The  power 
of  the  federal  government  to  lease  land  as  well  as  to 
sell  it  was  determined  in  the  case  of  the  United  States 
V.  Gratiot.^  United  States  v.  Gear*  held  that  mining 
on  public  land  without  a  lease  from  the  government 
was  a  trespass,  and  the  defendant  was  enjoined  from 
committing  waste.  As  a  result  of  this  litigation 
many  leases  were  taken  out. 

'The  Federal  Act  of  March  3,  1829,  provided  fbr 
the  sale  of  lead  mines  in  Missouri.  The  Act  of  July 
11,  1846,  ordered  that  the  lead  mines  of  Illinois, 
Arkansas,  "Wisconsin  and  Iowa  be  sold  like  other 
public  lands.  The  Act  of  March  1,  1847,  opened  for 
sale  lands  near  Lake  Superior,  Michigan,  containing 
lead,  copper  and  other  valuable  ores.  The  Act  of 
September  26,  1850,  repealed  the  Act  of  1807,  abol- 
ished leases  and  placed  lands  containing  minerals  on 
the  same  footing  as  other  lands,  giving  lessees  holding 
leases  the  preference  as  to  purchase.  The  leasing 
of  these  lead  mines  had  worked  very  unsatisfactorily 
and  it  had  cost  the  government  more  to  collect  the 
royalties  reserved  than  the  revenue  derived  from 
these  royalties  amounted  to.    The  Act  of  March  3, 

2  14  Pet.  526  (U.  S.). 

3  3  How.  120  (TJ.  S.). 
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1847,  ordered  the  sale  of  lead  lands  in  Wisconsin  in 
the  Chippewa  district. 

8.  Second  period— 1848-1866.— From  the  dis- 
covery of  gold  ia  California  in  1848  to  the  passage 
of  the  Congressional  Mining  Act  of  1866  constitutes 
the  second  period:  Marshall  discovered  gold  in 
January,  1848,  at  Coloma,  California.  The  treaty 
with  Mexico  was  concluded  February  2,  1848,  and 
exchanged  May  30th,  and  proclaimed  July  4th,  1848. 
This  added  about  half  a  million  square  miles  to  the 
United  States  territory,  including  California,  Ne- 
vada, Utah,  parts  of  Arizona,  New  Mexico,  Colorado 
and  Wyoming,  and  containing  extensive  and  val- 
uable mineral  deposits. 

February  12, 1848,  following  the  discovery  of  gold 
aud  the  excitement  incident  thereto,  Col.  Mason,  the 
military  governor  of  California,  issued  a  proclama- 
tion "abolishing  Mexican  laws  and  customs  relating 
to  the  denouncement,  of  mines."  At  that  time  there 
were  few  known  mines  in  California.* 

September  9, 1850,  California  was  admitted  to  the 
Union  and  September  28th  the  laws  of  the  United 
States  were  extended  to  California.  No  provision 
was  made  therein  for  mining.  Secretary  of  the 
Interior  Ewing  proposed  an  elaborate  system  pat- 
terned after  Spanish  and  Mexican  law,  but  the  sys- 
tem was  not  adopted. 

The  early  case  of  Hicks  v.  Bell "  declared  that  the 
state  owned  mines  of  gold  and  silver  by  virtue  of 

*  The  effect  of  Col.  Mason 's  proclamation  is  discussed  in  the  New 
Almaden  Case,  United  States  v.  Castillero,  2  Black,  Beports  of  Supreme 
Court,  pp.  18-371  (T7.  S;). 

53  Cal.   219-827. 

400 


MINING  LAW  IN  THE  UNITED  STATES  9 

its  sovereignty,  but  this  doctrine  was  later 
abandoned.® 

9.  Early  mining  districts  and  mining  customs. — 
During  the  early  years  of  mining  in  California  and 
other  western  states  no  statutes  were  passed  either 
by  the  federal  or  state  governments  providing  for  or 
regulating  the  acquisition  of  title  to  mineral  lands. 
The  federal  government  was  far  removed  and  un- 
familiar, with  naining  problems.  Miners,  prospectors, 
and  adventurers  flocked  to  California  from  all  parts 
of  the  world.  The  mining  regions  were  mountainous 
and  almost  inaccessible.^ 

The  miners  on  arriving  at  the  diggings  found  no 
laws  governing  them.  The  necessities  of  the  situa- 
tion demanded  some  form  of  regulation  to  define  and 
limit  rights  and  to  prevent  lawless  acts  and  breaches 
of  the  peace,  and  for  the  protection  of  life  and  prop- 
erty. Therefore,  the  miners  themselves  created  their 
own  code  of  laws  and  formulated  rules,  based  on  the 
customs  and  usages  of  the  district.  While  some 
have  claimed  that  these  rules  were  the  spontaneous 
creation  of  the  early  miners,  others  see  in  them  the 
reflection  of  other  mining  law  systems.  Miners  came 
from  Mexico,  South  America,  North  Carolina, 
Georgia,  Illinois,  Wisconsin,  Cornwall,  Derbyshire, 
Germany  and  Austria,  and  all  added  their  experi- 
ence. The  mining  regulations  were  foimded  on  the 
practical  sense  of  these  men  and  on  natural  equitable 
principles.  The  rules  were  changed  and  modified 
to  suit  existing  conditions,  and  in  this  respect  were 

6  Moore  v.  Smaw,  17  Cal.  199-226. 
J'  Yale,  Mining  Claims,  p.  58. 
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wonderfully  elastic;  much  more  so  than  they  could 
have  been  under  a  general  statute.  These  rules 
varied  with  the  locality,  yet  underlying  them  aU  were 
common  principles  and  they  possessed  a  remarkable 
imif  ormity.  In  the  earlier  days  of  many  camps  these 
rules  not  only  pertained  to  mining  but  in  many  cases 
provided  a  comprehensive  code  of  laws  regulating 
and  prescribing  punishment  for  crimes.  Rude  tribu- 
nals composed  of  miners  were  constituted  to  admin- 
ister justice  and  determine  disputes  expeditiously. 
The  death  penalty  was  imposed  in  some  cases  for 
stealing  a  mule  or  other  property  over  $100  in  value. 
These  rules  and  regulations  originated  in  California, 
but  gradually  spread  into  the  mining  regions  of  the 
West,  even  so  far  east  as  the  Missouri  River,  where 
they  were  adopted  in  a  more  or  less  varied  form. 
They  constituted  the  common  law  of  mining  in  the 
West.  These  rules  were  similar  in  many  respects  to 
the  customs  of  the  English  tin  and  lead  miners  and 
to  the  old  Grermanic  mining  customs  of  the  Conti- 
nent, except  that  there  they  were  founded  on  im- 
memorial usage,  while  here  they  sprang  into  exist- 
ence over  night,  as  it  were,  and  the  essential  require- 
ment was  general  recognition  and  observance. 

In  1866  there  were  about  five  hundred  mining  dis- 
tricts in  California,  two  hundred  in  Nevada  and  one 
hundred  each  in  Arizona,  Idaho  and  Oregon. 

10.  Organization  of  districts  and  nature  of  regu- 
lations.— The  rules  were  few,  plain  and  simple,  and 
were  adopted  at  mass  meetings  held  in  known  places 
in  the  districts  upon  previous  notice.  One  miner  was 
elected   presiding    officer,    another    secretary    and 
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keeper  of  the  records  of  the  meeting,  which  were 
turned  over  to  the  elected  recorder  and  kept  in  a 
book  of  records.  Each  district  had  its  own  name  and 
fixed  its  own  boundaries,  within  which  it  had  juris- 
diction. The  rules  usually  prescribed  the  size  of  the 
claims,  the  posting  and  recording  of  notices  and  the 
amount  of  work  which  was  necessary  to  keep  the 
possessory  right  alive. 

11.  Judicial  and  legislative  recognition  of  cus- 
toms, usages  and  regulations, — ^In  1851  the  legisla- 
ture of  California  adopted  a  provision  in  the  Civil 
Practice  Act  which  prescribed  that  the  customs, 
usages  and  regulations  of  the  mining  districts  should 
govern  when  not  in  conflict  with  the  laws  of  the  state. 
Other  states  followed,  until  these  customs  were 
recognized  by  the  legislatures  of  nine  western  states 
and  territories. 

The  courts  also,  independently  of  legislative  enact- 
ment, early  recognized  these  customs  and  gave  them 
a  controlling  force  in  their  decisions.® 

In  the  mining  district  we  have  one  of  the  most 
original  and  most  democratic  institutions  that  has 
ever  sprung  into  existence  in  the  United  States.  It 
is  analogous  to  the  New  England  town  meeting  and 
involves  the  principle  of  self-government.  There  was 
no  effective  state  government  in  the  early  days,  and 
the  miners  created  their  own  laws.  These  district 
laws  and  customs  became  known  as  the  American 
Common  Law  of  Mines. 

8  Morton  v.  Solambo  Copper  Mining  Co.,  26  Cal.  527 ;  Jennison  v.  Kirk  98 
V.  S.  458.  These  cases  contain  interesting  descriptions  of  the  origin  and 
growth  of  mining  districts. 
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Mining  customs  are  now  practically  obsolete  ex- 
cept in  remote  regions  like  Alaska,  where  they 
sprang  into  existence  with  the  same  force  and  effect 
and  were  created  by  the  same  necessities  as  in  the 
early  days  of  California.  They  are  still  of  consid- 
erable importance  there." 

9  Those  desiring  to  study  the  miners '  cnstoms  and  regnlations  in  detail 
are  referred  to  a  very  extensive  collection  contained  in  Vol.  XTV  of  the 
Tenth  Census,  and  to  Tale,  Mining  Claims. 
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CHAPTEE  n. 

FEDESAL  LEGISLATION  AFFECTING  MINES  AND 
PUBLIC  LANDS. 

12.  The  Federal  Act  of  July  26,  1866.^»— This  is 

the  first  general  legislation  on  the  subject  of  mines 
and  was  based  largely  on  the  miners'  rules  and  cus- 
toms. The  Act  of  1866  has  been  superseded  hj  the 
Federal  Act  of  1872,  but  it  is  still  of  practical  im- 
portance because  the  title  to  a  large  number  of  mines 
was  acquired  under  it  and  litigation  connected  with 
these  mines  is  still  before  the  courts. 

13.  General  cominent  on  the  Act  of  1866."— The 
Act'  of  1866  was  somewhat  crude  and  inadequate, 
but  it  was  a  step  in  the  right  direction  and  a  positive 
recognition,  long  delayed,  of  the  right  of  the  miner  to 
occupy  and  work  on  the  public  domain.  Its 
important  features  were: 

(1)  All  mineral  lands  of  the  public  domaia  were 
free  and  open  to  exploration  and  occupation. 

(2)  Local  rules  were  recognized  and  confirmed. 

(3)  Patent  title  to  quartz  or  lode  claims  was 
obtainable. 

It  may  seem  strange  that  the  first  act  applied  to 
lode  or  quartz  claims  primarily.  All  mineral  lands 
were  thrown  open  to  occupation,  but  lode  claims 

10  14  stats,  at  Large,  251. 

11  See  Jennison  v.  Kirk,  98  U.  S.  453-458 ;    Ivanhoe  M.  Co.  t.  Keystone 
Cons.  Min.  Co.,  102  U.  S.  167-173. 
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alone  were  patentable.  The  probable  reason  for  this 
was  that  placer  mining,  at  first  of  such  importance, 
was  on  the  decline,  and  the  placer  ground  became 
exhausted  in  a  relatively  short  space  of  time,  while 
lode  or  vein  mining  was  more  permanent  in  its  char- 
acter and  there  was  greater  need  of  permanent  se- 
curity of  title.  Then,  too,  Senator  Stewart  of  Nevada 
had  a  great  deal  to  do  with  the  framing  of  the  act, 
and  there  were  few  placers  in  Nevada,  while  lode 
mining  on  the  Comstock  was  of  tremendous  im- 
portance. The  lode  was  the  principal  thing  granted. 
The  surface  was  merely  incidental.  It  is  important 
to  bear  this  in  mind,  because  the  Act  of  1872  changed 
this  policy.  The  size  of  the  surface  allowed  in  con- 
nection with  the  lode  varied  in  different  districts. 
The  lode  only  was  located,  the  claims  usually  being 
staked  at  the  ends  of  the  lode.  The  location  notices 
eaUed  for  so  many  feet  along  the  lode,  and  surface 
width  was  of  minor  importance. 

14,  The  Congressional  Act  of  July  9,  1870.^'— 
This  is  commonly  called  the  Placer  Act  to  distin- 
guish it  from  the  lode  law  of  1866.  It  was  an  amend- 
ment to  the  latter  act  and  permitted  the  patenting 
of  placers  on  like  conditions  as  in  the  case  of  lodes, 
except  that  no  survey  was  necessary  where  the  placer 
was  taken  in  accordance  with  legal  subdivisions.  It 
also  permitted  subdivision  of  surveyed  land  into  10- 
acre  tracts  for  location  purposes  and  made  160-acre 
tracts  the  maximum  area  for  a  single  location.  It 
made  possessing  and  working  for  a  statutory  period 
equivalent  to  locating.    Matters  relating  to  the  pro- 

12 16  Stata.  at  Large,  217. 
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teetion  and  working  of  tlie  claims  were  left  to  local 
regulations.  ' 

15.  The  Act  of  May  10,  1872."— This  act  consti- 
tutes the  present  law  in  the  mining  states  of  the 
West.  It  is  based  on  the  Act  of  1866,  but  supple- 
ments, modifies  and  supersedes  it. 

16.  Lodes. — ^With  reference  to  lodes  the  Act  of 
1872  is  a  radical  departure  from  the  Act  of  1866. 
The  Act  of  1866  provided  for  the  location  of  a  certain 
length  of  vein.  Surface  ground  was  a  mere  incident 
for  the  convenient  working  of  the  one  vein  granted. 
The  extent  of  the  surface  area  was  governed  by  local 
customs  and  the  end  lines  of  the  locations  were  not 
required  to  be  parallel.  Under  the  Act  of  1872  the 
miner  must  locate  a  piece  of  surface  which  includes 
the  top  or  apex  of  the  vein  in  order  to  give  him  any 
valuable  rights.  There  is  prescribed  a  definite  maxi- 
mum surface  area  of  fifteen  hundred  feet  in  length 
by  six  hundred  feet  in  width  (three  hundred  feet  on 
each  side  of  the  lode  or  center  line  of  the  claim). 
Under  the  old  law  the  miner  located  the  one  lode. 
Under  the  new,  he  locates  a  piece  of  land  containing 
the  lode  and  is  entitled  to  all  other  lodes  the  tops^ 
or  apices  of  which  are  in  his\ground.  The  end  lines 
of  the  claim  must  also  be  parallel.  Extralateral 
rights  are-  further  confirmed,  and  cross  and  inter- 
secting veins  and  junctions  of  veins  in  depth  are  pro- 
vided for.  The  Act  of  1872  added  "lead,  tin  and 
other  valuable  deposits"  to  "gold,  silver,  cinnabar 
and  copper"  as  provided  for  in  the  Act  of  1866.^* 

13  17  Stata.  at  Large,  91;  U.  S.  Eev.  Stats.,  §§  2319-2337. 
1*  See  Gleeson  v.  Martin  White  M.  Co.,  13  Nev.  442,  for  an  excellent  com- 
parison of  the  two  acts. 
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17.  Placer  mines. — "No  radical  changes  were  made 
by  the  Act  of  1872  in  the  law  governing  placers, 
except  that  an  individual  claim  was  limited  to 
twenty  acres. 

18.  Miscellaneous  provisions  of  the  Act  of  1872. 
— Provision  was  also  made  in  this  act  for  acquiring 
title  to  lodes  in  placers.  The  amoimt  of  annual 
labor  was  for  the  first  time  prescribed  by  federal 
statute.  The  boundaries  of  mining  claims  were  re- 
quired to  be  marked  on  the  ground  and  the  contents 
of  location  notibes,  where  recorded,  were  prescribed. 
Forfeiture  of  the  rights  of  a  part  owner  to  his  co- 
owner  for  failure  to  do  his  share  of  the  annual  labor 
was  provided  for.  Proceedings  to  acquire  patent 
to  mining  claims  were  elaborated  and  improved,  and 
the  mode  of  asserting  adverse  claims  was  prescribed. 
The  acquisition  of  tunnel  claims  and  mill  sites  was 
also  provided  for. 

On  June  22, 1874,  the  United  States  Revised  Stat- 
utes were  issued  and  these  codified  and  consolidated 
the  mining  statutes  then  existing.^'* 

The  Federal  Mining  Act  of  1872  is  a  fairly  com- 
plete code,  but  it  has  been  supplemented  in  minor 
respects  by  Congress  from  time  to  time  and  also  in 
most  of  the  western  states  by  necessary  state  legis- 
lation. 

19.  The  American  Mining  Law. — The  American 
Mining  Law  is  buUt  up  of: 

(1)  Federal  statutes; 

(2)  State  or  territorial  statutes,  not  inconsistent 
therewith; 

IS  See  §S  2318-2346. 
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(3)  Local  rules  and  customs  not  in  conflict  with 
either  of  the  foregoing. 

The  system  is  somewhat  involved.  The  courts  of 
the  states  and  of  different  federal  jurisdictions  have 
rendered  conflicting  decisions  on  the  same  questions, 
but  these  are  set  at  rest  whenever  the  TJnited  States 
Supreme  Court  passes  upon  them,  as  it  is  the  final 
interpreter  of  these  laws. 

20.  Land  tenure  in  the  United  States.^^-r-The 
thirteen  original  states  and  also  the  states  of  West 
Virginia,  Kentucky,  Tennessee  and  Texas,  own 
absolutely  the  land  within  their  borders  and  each 
state  has  provided  by  legislation  for  its  disposition. 
The  public  domain  of  the  United  States  was 
acquired  by  cession  from  the  original  states,  by  pur- 
chase, and  by  conquest.  These  lands  are  absolutely 
within  the  control  and  disposition  of  the  TJnited 
States  through  the  Department  of  the  Literior. 

21.  Grants  by  sovereigns. — ^Within  the  lands  thus 
acquired  by  the  United  States  there  were  titles 
already  existing  in  favor  of  private  parties  by  virtue 
of  grants-  from  the  previous  sovereigns,  Mexican, 
Spanish,  French  and  English.  These  titles  have  for 
the  greater  part  been  recognized  and  confirmed  by 
the  United  States.  We  were  mainly  concerned  with 
lands  derived  by  conquest  or  purchase  from  Mexico. 
For  the  purpose  of  adjusting  and  determining  valid 
claims  in  California,  a  board  of  land  commissioners 
was  appointed  by  the  general  government,  and  later 
a  court  of  private  land  claims  was  organized  for 
several  of  the  other  western  states.    These  Mexican 

i«Lindley,  Mines,  chap.  3;  Don^ldsony  Public  Domain,  1883.  | 
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grants  are  the  source  of  title  to  many  of  our  large 
ranchos  and  pueblos.  Under  these  yarious  grants, 
minerals  were  not  excepted,  unless  specifically 
excepted  in  the  grant  itself. 

22.  Sale  at  auction.^-The  public  domain  was  at 
one  time"  sold  at  public  auction  in  tracts  of  certain 
areas,  but  now  this  has  been  practically  superseded, 
except  in  the  case  of  small  isolated  tracts.  This 
system  existed  principally  in  the  Middle  West. 

23.  Pre-emption. — ^Pre-emption  claims  or  prefer- 
ence rights  granted  to  settlers  existed  from  early 
times,  1801  to  1891,  when  the  law  was  repealed. 
These  pre-emption  rights  were  granted  under  vari- 
ous acts  and  gave  to  the  prior  occupant  the  right  to 
purchase  under  certain  conditions  that  had  to  do 
principally  with  entry,  residence,  and  cultivation  of 
the  soil. 

24.  Homestead. — This  is  the  most  important  mode 
of  acquisition  of  agricultural  land.  This  homestead 
must  not  be  confused  with  the  state  homestead  or 
with  the  homestead  protection  afforded  husband  or 
wife  or  the  head  of  a  family  by  many  state  statutes. 
The  Homestead  Act  was  passed  in  May,  1862,  and 
has  been  amended  several  times.  Under  it  the  head 
of  a  family,  whQ  must  be  a  citizen  of  the  United 
States,  files,  in  the  United  States  Land  Office  of  the 
district  where  the  land  is  situated,  an  application 
for  a  tract  of  land  not  exceeding  one  hundred  and 
sixty  acres  of  non-mineral  agricultural  land.  It 
must  be  surveyed  and  taken  up  in  contiguous  units 
of  forty-acre  subdivisions.  A  small  fee  is  paid  for 
filing.    The  occupant  must  live  on  the  land  and  culti- 
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vate  it  for  three  years  (five  years  until  recently) 
and  make  final  proof  of  having  complied  with  the 
conditions  of  the  act.  All  soldiers  and  veterans  of 
the  war  were  granted  additional  homestead  tracts. 
The  Homestead  Act  is  most  beneficent  and  is  consid- ' 
ered  one  of  the  best  features  of  our  land  laws.  It 
has  stood  the  test  of  a  half  century  and  has  not  been 
changed  in  any  important  particular.  It  was  the 
result  of  the  experience  of  the  eoimtry  for  half  a 
century  and  is  distinctly  an  original  American 
institution. 

Enlarged  homesteads  of  three  hundred  and  twenty 
acres  of  non-irrigable  land  in  Idaho  and  other  semi- 
arid  western  states  are  also  granted.  These  lands 
are  used  for  dry  farming. 

25.  Timber  and  Stone  Act  of  1878.— This  act  con- 
cerns land  chiefly  valuable  for  timber  or  stone  and 
which  is  not  fit  for  cultivation.  The  grants  are 
limited  to  one  hundred  and  sixty  acres  and  the  lands 
must  not  contain  gold,  sUver,  cinnabar,  copper  or 
coal.  Only  one  entry  of  this  kind  is  allowed  to  each 
person,  who  must  be  a  citizen.  Originally  the  lands 
were  sold  for  $1.25  per  acre,  but  now  they  can  only 
be  purchased  at  their  appraised  value. 

26.  Desert  lands.— The  Act  of  1877,  supplemented 
by  the  Act  of  1891  and  other  acts,  permits  a  citizen 
of  the  United  States  to  acquire  three  hundred  and 
twenty  acres  of  desert  lands  in  an  arid  region  on 
condition  that  he  shall  reclaim  the  same  by  bringing 
water  on  it  within  four  years  and  by  raising  certain 
crops.  The  land  must  be  non-mineral  in  character 
and  the  price  to  be  paid  for  it  is  $1.25  per  acre. 
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27.  Railroad  grants. — Alternate,  odd-numbered 
sections  within  a  certain  distance  from  each  side  of  a 
right  of  way  of  a  railroad  were  granted  by  Congress 
as  an  aid  to  the  construction  of  railroads  shortly 
after  the  close  of  the  Civil  War.  The  indemnity 
grants  extended  the  limits  on  each  side  of  the  right 
of  way  and  were  made  in  compensation  for  lands 
already  in  private  ownership  or  lost  to  the  raUroads 
for  other  reasons.  The  lands  were  granted  to  the 
railroads  on  condition  that  they  be  sold  for  specified 
sums.  Minerals  (but  not  coal  and  iron)  were 
excepted  from  the  operation  of  the  grant. 

28.  Town  sites. — ^If  the  town  is  incorporated,  the 
corporate  authorities,  or  if  it  is  xmincorporated,  the 
county  judge  enters  the  lands  at  the  land  ofi&ce  as 
a  town  site,  and  holds  the  same  in  trust  for  the  in- 
habitants and  sells  thein  to  the  occupants.  These 
lands  must  be  non-mineral  in  character. 

29.  Scrip.— Valentine,  Sioux  Half  Breed,  Forest 
Reserve  Lieu  Scrip  are  rights  given  by  the  govern- 
ment to  select  a  certain  acreage  of  the  public  domain 
not  otherwise  appropriated.  These  rights  are  given 
in  exchange  for  other  lands  desired  by  the  govern- 
ment, or  for  services  rendered.'  This  scrip  is  becom- 
ing scarce  and  more  and  more  valuable,  since  it 
enables  persons  desiring  land  to  acquire  title  to  it 
with  greater  simplicity  than  is  possible  by  most 
other  methods. 

30.  Indian  and  military  reservations -^National 
forests,  national  parks. — These  are  special  reserva- 
tions of  land  from  sale  and  for  devotion  to  specified 
governmental  purposes. 
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31.  Coal  lands. — ^There  are  special  acts  of  Con- 
gress governing  the  disposition  of  coal  lands.  They 
are  usually  sold  by  legal  subdivisions  at  an  appraised 
value. 

32.  Grants  to  states.-^(a)  Sixteenth  and  thirty- 
sixth  sections  are  usually  reserved  for  the  states  for 
school  purposes.  They  are  sold  by  the  state  and 
the  proceeds  appropriated  to  the  school  fund. 

(b)  The  states  also  have  the  right  to  select  lieu 
lands  in  place  of  sixteenth  and  thirty-sixth  sections 
lost  to  them. 

(c)  Various  grants  of  large  acreage  selected  from 
the  pubKc  domaia  in  the  states  have  been  made  for 
general  educational,  university  and  college  pvu-poses. 

(d)  Swamps  and  overflowed  lands  were  also 
granted  to  many  states. 

33.  Land  patents. — The  evidence  of  title  from  the 
government  is  called  a  patent.  It  is  a  written  docu- 
ment by  which  the  United  States  or  a  state  transfers 
or  grants  title  to  an  individual. 

The  patents  issued  for  the  public  lands  just  de- 
scribed usually  contain  a  reservation  that  mineral 
lands  do  not  pass  by  them,  and  such  reservation  lias 
the  effect  of  withholding  known  mines,  i.  e.,  those 
mines  known  to  exist  at  the  time  of  the  issuance  of 
the  patents.  Minerals  discovered  in  such  lands  sub- 
sequent to  the  issuance  of  a  patent  are  usually  the 
property  of  the  patentee." 

1' The  Department  of  the  Interior,  Washington,  D.  C,  issues  separate 
circulars  containing  the  laws  and  regulations  governing  Homesteads,  Des- 
ert Lands,  Timber  Lands,  Coal  Lands,  Town  Sites,  etc.,  and  these  may  usu- 
ally be  had  on  application. 
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CHAPTER  III. 

MINERAL  LANDS  AND  THOSE  WHO  MAY  ACQUIRE 
RIGHTS  TO  THEM. 

34,  Terms  used  in  the  statutes. — The  Act  of 
1872^*  provides  that,  "All  valuable  nuneral  deposits 
in  lands  belonging  to  the  United  States,  both  sur- 
veyed and  unsurveyed,  are  hereby  declared  to  be 
free  and  open  to  exploration  and  purchase,  and  the 
lands  in  which  they  are  found  to  occupation  and 
purcha'se,"  etc. 

United  States  Revised  Statutes,  §2318,  provides 
that,  "In  all  cases  lands  valuable  for  minerals  shall 
be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law." 

Section  6  of  the  Act  of  1872,  United  States  Revised 
Statutes,  §2325,  provides  that,  "A  patent  for  any 
land  claimed  and  located  for  valuable  deposits  may 
be  obtained  in  the  following  manner." 

Section  1  of  the  Act  of  1866  used  the  term  min- 
eral lands  and  the  Act  of  July  4,  1866,  providing 
for  surveys  in  Nevada,  used  the  language,  "Lands 
valuable  for  mines. ' '  These  terms  are  largely  equiva- 
lent and  are  used  interchangeably.  It  therefore  be- 
comes important  to  define  mines,  mineral  lands,  etc. 
The  question  is  always  one  of  fact. 

"Mineral"  in  its  broadest  sense  includes  all  inor- 
ganic substances  on  the  surface  of  the  earth.    It  is 

18  §  1,  now  V.  S.  Eev.  Stats.,  §  2314. 
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customary  to  speak  of  the  mineral  kingdom  as  op- 
posed to  the  vegetable  and  animal  kingdoms.  This 
is  not  the  meaning  of  "mineral"  as  used  in  the 
mining  acts.^®  In  popular  use  the  meaning  is  some- 
times restricted  to  metallic  substances,  and  one 
court  even  went  so  far  as  to  limit  it  to  that 
meaning.^" 

35.  Various  tests  of  mineral  character. — ^In  order 
to  determine  the  question,  what  is  mineral  land,  it 
is  necessary  to  take  into  consideration  the  particu- 
lar locality  and  the  surrounding  conditions.  Are 
they  on  the  whole  better  adapted  for  mining,  or  for 
other  purposes?  ^^  There  is  no  clearly  marked  divid- 
ing line  between  mineral  lands  and  non-mineral 
lands.  Lands  in  which  minerals  may  be  found  in 
small  quantities  only,  are  not  within  the  contempla- 
tion of  the  acts;  but  minerals  must  exist  in  suf- 
ficient quantity  to  justify  expenditure  for  extraction 
and  must  be  known  to  be  of  that  character  at  the 
date  of  the  grant.  The  mineral  value  of  the  land 
must  be  greater  than  the  agricultural  or  other 
values.^*  There  should  be  enough  minerals  to  justify 
a  prudent^  person  in  the  expenditure  of  money  and 
labor  in  exploitation.^^  If  the  land  contains  gold 
which  can  be  secured  with  profit,  that  fact  Tvill 
satisfy  the  demands  of  the  government  as  to  the 

in  Northern  Pacific  Ey.  Co.  V.  Soderterg,  188  TT.  S.  526,  530,  537. 

20  Wheeler  v.  Smith,  32  Pae.  784  (Wash.),  overruled  by  State  v.  Evans, 
89  Pae.  565  (Wash.).  V 

21 A  good  test  is  suggested  in  the  case  of  Deffeback  v.  Hawke,  115  U.  S. 
392,  404-405.  See  also  Ah  Yew  v.  Choate,  24  CaJ.  562,  which  is  an  early 
leading  case. 

22  Davis  V.  Wiebbold,  139  U.  S.  507,  521,  Leabins  Illustrative  Cases. 

23  Chrisman  v.  Miller,  197  IT.  S.  313,  Leading  Illustrative  Cases. 
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character  of  the  land.^*  Land  is  mineral  in  char- 
acter "where  minerals  have  been  found  and  evidence 
of  this  is  of  such  a  nature  that  a  person  of  ordinary 
prudence  will  be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect  of 
success  in  developing  a  mine.^^ 

36.  Mineral  substances. — The  following  non- 
metalKc  substances  have  been  held  to  be  mineral  by 
various  decisions  in  the  United  States: 

Asphalt,  petroleum,  borax,  soda  (nitrate  and  car- 
bonate), sulphur,  alum,  kaolin  or  china  clay,  mica, 
marble,  onyx,  limestone,  gypsum,  amber,  clay  (fire), 
building  stone,  and  stone  of  commercial  value,  slate 
for  roofing  purposes,  guano,  precious  stones.  There 
are  special  laws  for  the  acquisition  of  coal  and  salt 
lands  and  of  saHnes.  Lands  valuable  for  potash  and 
phosphates  are  now  being  withdrawn  from  entry  by 
the  Department  of  the  Interior  in  the  expectation 
that  Congress  will  provide  special  laws  governing 
their  acquisition.  Lands  containing  common  brick 
clay,  cement,  limestone,  sand  and  gravel  are  not  min- 
eral according  to  rulings  of  the  Land  Department.^* 

The  Land  Department  is  the  tribunal  charged  with 
the  determination  of  the  character  of  the  land-  pre- 
liminary to  the  issuance  of  a  patent.'  Coiu-ts  wait 
upon  the  Land  Department's  determination  when 
such  questions  are  pending  before  them.^^ 

37.  Lodes  and  placers. — Mineral  lands  are  divided 
into  two  classes:  (1)  lands  containing  lodes  or  veins: 

24  IT.  S.  V.  Iron  Silver  Mining  Company,  128  XT.  S.  673. 
28  Castle  V.  Womble,  19  L.  D.  455-457  (Land  Decisions). 
20  41  L.  D.  314,  39  L.  D.  310. 
2»  Eipinsky  v.  Hinchman,  181  Fed.  786,  794. 
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(2)  lands  confaining  placer  deposits.  A  certain 
knowledge  of  geological  conditions  is  essential  to  a 
complete  understanding  of  this  classification.*® 

38.  Citizens. — Revised  Statutes,  §2319,  provides 
that  mining  rights  may  be  acquired  by  citizens  of 
the  United  States,  and  those  who  have  declared  their 
intention  to  become  such.  It  is  i,mnecessary  to  enter 
into  the  discussion  of  what  constitutes  a  citizen. 
This  is  a  matter- of  private  international  law.  The 
intention  to  become  a  citizen  is  ordinarily  evidenced 
by  the  filing  of  a  declaration  of  intention  and  taking 
out  first  papers  looking  toward  uaturalization. 
Minors  and  married  women  are  citizens  qualified  to 
locate  mining  claims.  Domestic  corporations  organ- 
ized under  the  laws  of  the  states  and  territories  of 
the  United  States  are  citizens. 

39.  Aliens. — ^It  frequently  happens  that  aliens 
locate  mining  claims  or  acquire  title  by  purchase 
from  locators  or  owners.  Such  a  location  cannot  be 
successfully  attacked  collaterally  on  this  ground  by 
rival  claimants.  The  United  States  alone  can  ques- 
tion the  alien's  right  in  a  direct  proceeding,  termed 
"office  found,"  unless  the  alien  is  applying  for  a 
patent,  in  which  event,  anyone  may  raise  the  ques- 
tion by  way  of  protest.**  Of  course  if  a  claim  is  once 
patented,  aliens  can  acquire  title  by  purchase  where 
the  laws  of  the  jurisdiction  permit  aliens  to  own 
property.  The  transfer  to  a  citizen  of  a  claim  located 
by  an  alien  or  the  application  for  first  papers  by  an 
alien  locator  validates  the  claim. 

28  See  Le  Conte,  Geology,  chapter  on  Veins ;  Hayes,  Handbook  of  Field 
Geology,  p.  109 ;  Spurr,  Geology  Applied  to  Mining,  p.  173  and  following. 

29  McKinley  Creek  Min.  Co.  v.  Alaska  Unit«d  Min.  Co.j  183  U.  S.  563. 
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CHAPTEE  IV. 
VEINS  OR  LODES  AND  THEIR  LOCATION. 

40.  Kinds  of  veins. — The  classification  of  veins  is 
more  or  less  arbitrary.  There  are  true  fissure  veins, 
veins  of  segregation  and  replacement,  intrusive 
dikes,  contact  veins,  secondary  enrichments,  cham- 
bers and  lenses,  stock  W&rk,  etc.  Genetic  theories 
sometimes  aid  in  determining  the  identity  and  con- 
tinuity of  veins  when  extralateral  rights  are  in- 
volved. Veins  are  supposed  to  have  been  caused 
in  some  instances  by  ascending  miheral-b earing 
waters,  also  by  descending  waters,  and  in  still  other 
cases  by  lateral  secretions  from  the  country  rock. 
Geologically,  veins  are  usually  found  where  there 
has  been  some  stress  in  the  earth's  crust,  producing 
planes  or  zones  of  weakness  resulting  in  either  true 
fissures,  fractures,  shear  zones,  cracks  or  brecciated 
zones,  along  which  mineralizing  solutions  have  trav- 
eled and  deposited  their  mineral  content.  This  has 
usually  resulted  in  more  or  less  irregular  tabular 
masses  of  mineral-bearing  rock,  enclosed  between 
more  or  less  well-defined  walls  and  usually  inclined 
at  some  varying  degree,  from  the  perpendicular  or 
horizontal.  In  other  words,  this  mineral  mass  has 
a  more  or  less  pronounced  dip,  and  is  usually  irregu- 
lar and  undulating  and  also  limited  in  extent. 

41,  Definition  of  vein  or  lode. — As  judicially  de- 
termined, a  vein  or  lode  or  ledge  is  to  be  defined 
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not  from  the  standpoint  of  the  strict  geologist, 
though  his  definitions  afford  some  aid,  but  from  that 
of  the  mriaers,  who  first  made  the  definition,  "Lode ' ' 
is  a  form  of  the  verb  "lead."  Whatever  formation 
the  miner  would  follow  with  expectation  of  finding 
pay  ore,  was  his  lode.  The  question  is  one  of  fact, 
and  the  peetdiar  character  and  formation  of  the  ore 
deposits  and  country  rock  in  the  particular  district 
where  the  question  arises  are  to  be  considered.  The 
designation  of  a  lode  must  always  have  special  refer- 
ence to  the  formation  and  peculiar  characteristics  of 
the  particular  district.  "Vein  or  lode"  is  the  word- 
ing most  commonly  used  in  the  statutes.  The  word 
"ledge"  is  usually  interchangeable,  and  the  word 
"lead,"  used  in  mining  districts,  is  synonymous. 
There  is  no  essential  difference  between  the  terms. 
A  comprehensive  definition  of  the  term  "lode"  as 
used  in  the  acts  of  Congress  is  found  in  Eureka 
Cons.  M.  Co.  V.  Richmond  Min.  Co.,^"  which  is  the 
first  famous  case  where  a  comprehensive  definition 
has  been  attempted: 

"A  lode  is  any  zone  or  belt  of  mineralized  rock 
lying  within  boundaries  closely  separated  from  the 
neighboring  rock  and  includes  all  deposits  of  min- 
eral matter  found  throughout  a  mineralized  zone  or 
belt  coming  from  the  same  source,  impressed  with 
the  same  forms,  and  appearing  to  have  been  created 
by  the  same  processes." 

In  this  case  the  definition  was  applied  to  a  zone  of 
dolomitic  limestone, — a  sedimentary  deposit  broken, 

crushed  and  fissured.    The  footwall  was  of  quartzite, 

» 

30  4  Sawyer  302-811  (U.  S.  Circ),  affirmed  in  103  U.  S.  839. 
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and  the  hanging  wall  of  clay  shale.  The  zone  varied 
from  a  few  inches  to  450  feet  wide  and  the  mean 
width  was  250  feet.  The  hanging  wall  dip  was  from 
80  to  85  degrees,  the  footwall  dip  45  degrees. 
Throughout  the  limestone  there  were  chambers  and 
caverns  in  the  bottom  of  which  were  lead  carbonates 
carrying  gold  and  silver. 

In  LeadvOle,  Colorado,  were  discovered  blanket 
veins  consisting  of  horizontal  sheets  of  dolomitic 
limestone  at  or  near  the  contact  with  overlying  white 
porphyry.  The  case  of  Iron  Silver  M.  Company  v. 
Cheesman,*^  arising  in  that  district,  held  that,  "A 
lode  or  vein  is  a  body  of  mineral  or  mineral-bearing 
rock  within  defined  boundaries  in  the  general  mass 
of  the  mountain." 

The  thickness  or  thinness,  poverty  or  richness, 
does  not  affect  the  character  of  the  lode.  It  may 
pinch  out.^*  A  lode  has  been  defined  as  a  valuable 
mineral  deposit  in  the  body  of  the  earth.^*  The  stat- 
utes should  be  liberally  construed  and  should  be 
applied  to  any  kind  of  lode  or  vein  of  any  quartz 
or  rock  bearing  minerals  of  whatever  kind  or  char- 
acter or  formation.  The  promise  of  the  rock  in  place 
bearing  minerals  must  be  sufficient  to  justify  the 
expenditure  of  time'  and  money.  In  some  districts 
veins  are  clearly  defined;  in  others,  the  minerals  are 
found  in  seams,  narrow  crevices,  cracks  or  fissures.'^* 

42.    Rock  in  place. — ^To  make  a  vein  or  lode  within 

31  8  Fed.  297,  301. 

82  Stevens  v.  Williams,  1  SleCrary  480-488  (U.  S.  Circ),  23  Fed.  Cases 
413,  414. 

ss  Consolidated  Wyoming  G.  M.  Co.  v.  Cl^mpion  M.  Co.,  63  Fed.  540-544. 
34  Same  case  as  in  note  33. 
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the  meaning  of  the  statutes,  there  must  be  rock  in 
place  as  distinguished  from  ''float."  Rock  in  place 
is  a  vein  or  lode  found  in  its  original  state  or  condi- 
tion, in  fixed  and  immovable  rock,  in  the  general 
mass  of  the  mountain.  The  lode  itself  may  be  earthy 
or  loose  or  friable  in  character  and  easily  worked, 
but  it  is  a  lode  still,  if  in  place.  It  is  to  be  distin- 
guished from  the  wash  or  slide.*® 

43.  Lode  claims — Deposits  in  place. — United 
States  Revised  Statutes,  §  2320,  provides  that  lands 
containing  veins  or  lodes  of  quartz  or  other  rock  in 
place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  cop- 
per or  other  valuable  deposits,  may  be  located  as 
lode  claims. 

Ordinarily,  metalliferous  ores  are  encountered  in 
veins  of  rock  in  place.  Coal  is  thus  found,  although 
not  metalliferous.'  Coal  lands  are  sold  by  the  gov- 
ernment under  special  laws.  Many  non-metallic  sub- 
stances, such  as  borax,  onyx,  gypsum,  magnesite, 
phosphates,  gem-bearing  dikes,  and  gilsonite,  occur 
in  lode  form,  i.  e.,  in  place  in  the  mass  of  the  moun- 
tain, between  walls  or  defined  boundaries.  Some  of 
these  substances  are  also  found  as  placer  deposits. 

For  some  time  there  was  a  serious  question  as  to 
whether  these  non-metallic  substances  were  properly 
taken  up  and  located  under  lode  or  placer  laws. 

A  very  exhaustive  and  instructive  review  of  the 
authorities  is  contained  in  Henderson  v.  Fulton.*® 

The  conclusions  there  reached  are  that,  in  defining 
vein  or  lode  as  applicable  to  lode  claims,  we  must  be 
guided  by  the  prevailing  and  common  use  of  these 

3S  Stevens  v.  Williams,  1  McCrary  480  (U.  8.  Circ). 
3«  37  Land  Decisions  652. 
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terms  by  practical  miners  and  are  not  limited  by 
strict  seieiiti&c  definitions,  and  that  to  constitute  a 
lode  or  vein  the  deposit  must  be  mineral-bearing 
rock  in  place.  Each  case  must  be  determined  by  the 
peculiar  situation,  formation  and  boundaries  of  pre 
deposits  or  vein  matter  in  the  particular  mining  dis- 
trict where  the  claims  involved  are  located. 

It  is  now  well  settled  that  non-flietallic  minerals 
occurring  in  lode  form  are  to  be  located  as  lodes.^^ 

44.  Location  defined. — ^Location  is  the  inception 
of  the  miner's  title.  It  is  the  act  or  series  of  acts  by 
which  the  right  of  exclusive  possession  of  mineral 
veins  and  the  surface  of  mineral  lands  is  vested  in  the 
locator.^*  Location  originally  referred  to  the  act-of 
appropriating  the  mineral  deposits  under  the  mining 
laws.  It  came  to  be  synonymous  with  the  claim 
itself;  Strictly  speaking,  a  location  refers  to  a  single 
unit  of  ground  appropriated,  while  the  mining  claim 
may  embrace  one  ot  more  locations  in  a  group.  The 
terms  are  very  often  used  interchangeably.^® 
Usually,  the  word  "location"  refers  to  an  unpat- 
ented claim. 

45.  Federal  requirements. — ^While  the  law  pre- 
scribes the  size  of  a  single  location,  there  is,  in  the 
absence  of  district  rules,  no  limit  to  the  number  of 
claims  which  one  may  acquire  by  location  or  pur- 
chase.   The  federal  requirements  of  location  are: 

(1)     Discovery  of  mineral. 

37  Webb  V.  American  Asphaltum  M.  Company,  157  Fed.  203 ;  S.  F.  Chemi- 
cal Co.  V.  Duffieia,  201  Fed.  830. 

38  Creede  &  Cripple  Creek  M.  &  M.  Co.  v.  Uinta  Tunnel,  Min.  &  Trans.  Co., 
196  U.  S.  337,  25  Sup.  Ct.  266,  Leading  Illustrative  Cases. 

30  St.  Louis  Smelting  &  Eef.  Co.  v.  Kemp,  104  U.  S.  636,  648,  649. 
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(2)  Marking  the  location  on  the  ground  so  that 
its  boundaries  can  be  readily  traced. 

(3)  Where  a  record  is  made,  it  must  contain  cer- 
tain statements.  No  notice  is  required  to  be  posted 
or  recorded  under  the  federal  statutes.*" 

46.  State  legislation. — Most  of  the  public  domain 
states  have  supplemented  the  federal  requirements 
and  have  added  acts  essential  to  complete  a  valid 
location.   In  general,  they  are  the  following: 

(1)  Discovery  of  minerals.  (Federal  requirement 
also.) 

(2)  Discovery  shaft  to  be  sunk,  of  given  dimen- 
sions, within  a  specified  time. 

(3)  Posting  a  notice  of  location. 

(4)  Recording  a  notice  of  location.  . 

(5)  Marking  surface  boundaries.  (Federal  re- 
quirement also.) 

The  order  of  performing  the  acts  is  generally  im- 
material, in  the  absence  of  intervening  rights.*^ 

47.  Discovery. — ^United  States  Revised  Statutes, 
§2320,  provides  that  "No  location  of  a  mining  claim 
shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located."  The  discov- 
ery need  not  precede  the  other  acts  of  location,  how- 
ever, provided  there  are  no  intervening  adverse 
rights. 

In  aU  ages  and  countries  discovery  has  usually 
been  regarded  as  giving  the  discoverer  a  preference 
or  entitling  him  to  a  reward.  This  is  to  encourage 
prospectors  in  the  search  for  minerals.   In  this  coun- 


*0U.  S.  Eev.  Stats.,  §§  2320,  2324. 
*i  Dwinnell  v.  Dyer,  145  Gal.  12. 
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try  his  reward  is  the  first  right  to  the  claims  he  dis- 
covers and  any  others  he  may  locate  adjacent  thereto. 
A  discovery  is  essential  to  the  validity  of  a  mining 
location  and  the  possessory  title  is  not  perfect  until 
the  discovery  of  minerals  has  been  made  within  the 
location  in  question.  Priority  of  discovery  gives 
priority  of  right.*^ 

48,  Nature  of  discovery  required. — ^In  the  case  of 
a  lode  claim  the  discovery  consists  of  finding  a  vein 
or  lode  in  place.  The  discovery  of  float  will  hot  do. 
The  value  of  ore  discovered  is  not  usually  material, 
especially  between  rival  mining  claimants.  It  need 
not  show  a  profit  for  working.*'  It  must  be  such, 
however,  as  wUl  justify  an  ordinary  miner  to  spend 
time  and  money  to  develop  a  claim.  Where  the  con- 
test is  between  a  mining  claimant  and  an  agricul- 
tural claimant,  the  showing  is  generally  required  to 
be  stronger  than  where  the  contest  is  between  two 
mining  claimants.  The  question  turns  on  whether 
from  the  evidence  the  land  is  shown  to  be  more  valu- 
able for  mining  or  for  agriculture. 

49.  Place  of  discovery. — The  discovery  must  be 
within  the  limits  of  the  claim  and  in  free  groimd. 
Where  a  valid  senior  claim  overlaps,  the  discovery 
in  the  junior  claim  cannot  be  made  in  the  conflict 
area.** 

The  discovery  must  be  the  top  or  apex  of  the  vein, 
a  portion  of  which  must  be  included  in  the  boun- 
daries.*^    Where  the  apex  is  already  covered  by 

*2  Lawson  v.  TJ.  S.  Mining  Co.,  207  XJ.  S.  1,  Leading  Illustrative  Cases. 
<s  Book  V.  Justice  Mining  Co.,  58  Fed.  106,  120. 
**  Gwillim  V.  Donnellan,  115  U.  S.  45. 
*BLarkin  v.  Upton,  144  U.  S.  19-21. 
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another  location  haying  an  extralateral  right,  a  dis- 
covery on  the  dip  will  not  satisfy  the  law,  when  the 
discovery  point  is  included  in  the  extralateral  right 
of  the  other  claim.**  There  is  a  difference  of  opinion 
as  to  whether  a  discovery  on  the  dip  not  within  the 
extralateral  sweep  of  any  other  claim  is  valid.  A 
discovery  underground,  especially  of  a  blind  vein,  is 
satisfactory .f^  It  may  be  made  by  means  of  a  tunnel, 
except  where  a  state  statute  requires  the  vein  to  be 
disclosed  in  a  discovery  shaft.*®  Indications  of  min- 
eral on  adjoining  ground  are  not  sufficient  for  dis- 
covery on  a  claim,  no  matter  how  conclusive  the  indi- 
cations on  the  adjoining  ground  may  be.  An  old 
discovery  on  an  abandoned  or  unperfected  claim  may 
be  adopted.  Loss  of  discovery  by  the  exclusion  of 
the  discovery  point  when  amending  the  claim  or  by 
allowing  it  to  be  patented  in  another  claim  is  fatal 
and,  in  the  absence  of  a  new  discovery  elsewhere  in 
the  claim,  restores  the  claim  to  the  public  domain. 

50,  Time  for  marking  after  discovery. — ^Af ter  dis- 
covery, the  locator  must  proceed  with  diligence  to 
perfect  the  location,  by  marking.  Some  states  give 
a  specified  number  of  days,  others  give  no  special 
time.  A  reasonable  time  to  perfect  the  location  after 
discovery  is  ordinarily  granted.*®  What  is  a  reason- 
able time  depends  upon  circumstances  and  varies  in 
different  ckses. 

51,  Possession  pending  discovery, — A  miner 
searching  for  minerals,  prior  to  discovery,  will  be 

*e  Bunker  Hill  Co.  v.  Shoshone  Co.,  33  L.  D.  142. 
17  Brewster  v.  Shoemaker,  28  Colo.  176,  63  Pac.  309. 
*8  Butte  Cons.  M.  Co.  v.  Barker,  89  Pae.  302  (Mont.). 
*»  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  455. 
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protected  to  the  extent  of  the  ground  that  is  in  his 
actual  possession  so  long  as  he  is  using  reasonable 
diligence,  and  some  cases  hold  that  he  is  protected 
as  to  his  entire  location.'"  A  federal  court  has  held 
that  he  will  be  protected  only  to  the  extent  of  the 
ground  in  his  actual  physical  possession,  and  imder 
this  ruling  it  becomes  a  "race  of  diligence"  as  to 
which  one  of  two  riyal  locators  will  make  the  first  dis- 
covery, for  this  will  validate  the  entire  claim  of  such 
discoverer.^^  An  adverse  entry^  however,  must  be 
peaceable  and  not  clandestine  or  fraudulent. 

52.  Biscovery  shaft*— There  is  no  necessity  for  a 
discovery  shaft  under  federal  legislation,  and,  unless 
it  is  specifically  required  by  state  statutes,  it  is  un- 
necessary. The  special  requirements  vary  in.  the 
different  states  and  one  must  look  to  their  special 
statutes  for  details.  The  discovery  shaft  is  generally 
required  to  be  ten  feet  deep  and  to  disclose  the  vein 
at  that  depth,  or  it  must  be  deeper,  if  necessary  to 
disclose  the  vein.  In  most  states  any  equivalent  of 
the  shaft,  such  as  a  cut  or  tunnel,  disclosing  the  vein 
at  the  required  depth  and  fulfilling  the  requirement 
as  to  cubic  contents,  is  sufficient. 

The  purpose  of  the  discovery  shaft  is  twofold:  (1) 
to  demonstrate  the  presence  of  the  vein,  and  (2)  to 
compel  the  discoverer  to  give  evidence  of  good  faith. 
It  must  be  in  free  ground;  that  is,  ground  which  .is 
not  in  conflict  with  any  senior  valid  claims.®^ 

Cases  are  conflicting  in  different  states  as  to  the 


50  Weed  v.  Snook,  144  Gal.  439,  77  Pae.  1023. . 

51  Hanson  v.  Craig,  170  Fed.  62. 

62  Gwillim  V.  Donnellan,  115  TJ.  S.  45. 
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effect  on  the  location  of  the  loss  of  the  discovery 
shaft.  Sometimes  this  happens  where  the  land  in- 
eluding  it  is  inadvertently  allowed  to  he  patented  in 
some  other  claim.  Some  cases  hold  that  the  loss  of 
the  discovery  shaft  invalidates  the  claim;  others^ 
tha:t  if  a  discovery  is  made  elsewhere  in  the  original 
claim  before  the  patent  issues,  the  claim  is  still  valid. 

The  discovery  shaft  need  not  necessarily  be  sunk 
at  the  original  point  of  discovery,  but  is  ordinarily 
required  to  be  on  the  center  line  or  lode  line.-  Courts 
have  held  that  discovery  work  cannot  be  performed 
imderground  by  extended  subterranean  workings 
from  adjoining  claims.  In  other  words,  the  discov- 
ery shaft  must  not  be  secret,  but  must  be  on  the  sur- 
face where  it  can  be  readily  inspected. 

The  time  for  completing  the  discovery  work  is  en- 
tirely controlled  by  statute  and  is  usually  60  or  90 
days.  The  effect  of  failure  to  complete  the  discov- 
ery shaft  as  required  is  to  render  the  location  void- 
able. A  subsequent  locator  can  initiate  a  valid  loca- 
tion after  the  statutory  period  has  elapsed,  if  the 
first  locator  has  failed  to  sink  his  shaft;  and  if  he 
completes  his  discovery  shaft  within  the  time  fixed 
he  acquires  a  valid  title  to  the  claim,  even  though 
the  first  locator  should  complete  his  shaft  first. 
Where  there  are  no  intervening  rights,  the  comple- 
tion of  a  discovery  shaft  after  the  statutory  period 
by  the  locator  perfects  his  title. 

A  discovery  shaft  on  the  boundary  of  two  claims, 
so  that  one-half  of  it  is  in  each,  is  not  sufficient  for 
both  claims,  unless  its  cubic  contents  in  each  claim 
comply  with  the  requirements  of  the  statutes. 
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53.  Posting  the  notice  of  location  and  its  contents. 
— Posting  a  notice  on  the  claim  is  not  required  hj 
the  federal  statutes,^^  but  it  is  universally  done. 
It  was  the  first  step  in  perfecting  the  location  after 
discovery,  under  the  local  rules  and  customs  prior  to 
federal  legislation.  The  notice  served  to  warn  others 
that  that  particular  mineral  deposit  was  claimed. 
No  special  form  was  required.  The  notice  was 
simple  and  to  the  point. 

Nearly  all  of  the  states  have  statutes  requiring 
posting  of  notice.  The  state  statutes  usually  require 
what  was  done  under  the  old  rules  and  customs.  The 
notices  are  usually  simple,  containing  the  name  of 
the  locator,  the  date  of  the  location,  a  brief  descrip- 
tion of  the  claim,  the  names  of  the  location  and  of 
the  mining  district,  county  and  state.  These  notices 
are  liberally  construed  by  the  courts,  as  they  recog- 
nize that  prospectors  are  often  illiterate.  Most  states 
require  the  notice  to  be  posted  at  the  point  of  dis- 
covery, and  this  is  the  natural  place  for  posting. 
Usually  the  notice  must  be  conspicuously .  posted, 
but  courts  have  held  that  when  a  monument  is  built 
so  as  to  attract  attention,  notices  placed  in  cans  or 
partially  under  stones  to  protect  them  from  the 
weather  may  be  sufficient.®* 

Some  states  allow  a  specified  time  to  elapse  after 
the  discovery  before  the  posting  of  notice  is  required; 
others  allow  a  reasonable  time ;  others  require  imme- 
diate posting.  Some  require  a  second  notice  to  be 
posted  after  the  discovery  work  has  been  performed. 

53  Haws  V.  Victoria  Copper  Mining  Company,  160  U.  S.  303. 
=<  Gird  V.  California  Oil  Co.,  60  Fed.  531-536. 
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In  some  states  the  statutes  are  quite  elaborate  and 
many  facts  must  be  stated  In  the  notice  of  location. 
For  instance,  the  nmnber  of  feet  claimed  each  way  on 
the  vein  from  the  point  of  discovery,  and  also  the 
width  of  the  claim,  must  be  stated.  The  local  statutes 
should  always  be  consulted  with  reference  to  the  spe- 
cial requirements  relating  to  the  posting  of  a  notice. 

54.  Recording  of  the  notice  of  location. — The  fed- 
eral law  does  not  require  any  notice  to  be  recorded,^° 
but  it  provides  ^'^  that  if  a  notice  is  recorded  it  shall 
contain  (1)  ''the  name  or  names  of  the  locators,"  (2) 
"The. date  of  the  location,"  (3)  "*  *  *  A  de- 
scription of  the  claim  or  claims  located  by  reference 
to  some  natural  object  or  permanent  monument  as 
will  identify  the  claim."  This  is  the  minimmn  re- 
quirement. It  is  the  custom  everywhere  to  record 
the  notice,  and  most  states  make  it  obligatory. 
Usually  the  notice  recorded  is  a  copy  of  the  notice 
posted.  In  some  states  it  must  be  verified  or  sworn 
to,  and  Idaho  requires  that  the  affidavit  of  the  locator 
be  attached,  setting  forth  the  fact  of  his  citizenship, 
that  the  ground  is  open  to  location,  and  that  he  has 
done  his  discovery  work. 

The  purpose  of  the  record  is  to  give  notice  to  the 
world  of  the  existence  and  situs  of  the  claim.  A 
posted  notice  is  local  and  temporary-r-the  recorded 
notice  is  more  permanent  and  lasting,  and  it  serves 
to  put  others  on  notice  as  to  the  locus  of  the  claim. 
It  is  the  initiation  of  the  title  on  the  cotmty  records 
and  the  basis  of  proceedings  to  obtain  a  patent. 

B5  Haws  V.  Victoria  Copper  Mining.  Company,  160  XI.  S.  303. 
58  V.  S.  Eev.  Stats.,  §  2324. 
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55.  Description  of  the  claim.— Most  prospectors 
and  miners  are  not  technically  trained,  and,  as  the 
law  is  designed  to  encourage  miners,  it  is  adminis- 
tered on  lines  of  common  sense  and  the  statutory  re- 
quirements as  to  the  descriptions  of  the  claims  have 
been  liberally  construed.  The  claim  should  be  so  de- 
scribed that  any  person  with  reasonable  intelligence 
having  a  copy  of  the  record  can  go  out  and  find 
the  claim  and  ascertain  its  boundaries.  However, 
courts  have  been  liberal  in  sustaining  descriptions.^^ 
Very  often  the  descriptions  contain  references  to 
other  mines  in  the  vicinity.  Such  descriptions  are 
satisfactory.  They  often  refer  to  streams,  rivers, 
mountain  peaks,  trees,  shafts,  miUs,  etc.  Errone- 
ous calls  in  the  location  certificate  are  overlooked, 
and  the  actual  boundaries  and  monuments  on  the 
ground  control,  provided  that  the  erroneous  descrip- 
tion does  not  mislead  anyone.  A  description  reading 
northerly  and  southerly,  when  the  claim  lies  easterly 
and  westerly,  might  be  so  misleading  as  to  invalidate 
the  claim.  The  consideration  of  good  faith  is  an 
important  element,  and  the  giving  of  actual  notice 
to  others  is  the  main,  consideration. 

56.  Marking  the  location  on  the  ground. — ^United 
States  Revised  Statutes,  §2324,  provides  that  "The 
location  must  be  distinctly  marked,  on  the  ground  so 
that  its  boundaries  can  be  readily  traced."  §2320 
provides  that  a  lode  mining  claim  "*  *  *  may 
equal  but  not  exceed  1,500  feet  in  length  along  the 
vein  or  lode.  No  claim  shall  extend  more  than  three 
hundred  feet  on  each  side  of  the  middle  of  the  vein. 

57  Hammer  v.  Garfield  M.  &  M.  Co;,  130  IT.  S.  291. 
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at  the  surface,  nor  shall  any  claim  be  limited  by  any 
mining  regulation  to  less  than  twenty-five  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface. ' '  In 
Colorado  the  width  is  limited  to  seventy-five  feet  on 
each  side  of  the  vein  in  four  counties  and  150  feet  on 
each  side  in  others.  The  federal  statute  prescribes  that 
the  end  lines  of  each  lode  location  shall  be  parallel 
to  each  other.  This  is  held  to  be  directory  merely, 
but  a  failure  to  make  them  parallel  forfeits  the  extra- 
lateral  right.®^  The  total  width  of  a  location  cannot 
exceed  600  feet  and  the  width  is  the  perpendictdar 
distance  between  the  side  lines.^®  This  is  the  max- 
imum size  of  the  claim,  whether  located  by  a  single 
locator  or  by  many,  but  there  is  nothing  to  prevent 
one  locator  from  taking  up  as  many  locations  as  he 
can  perfect,  in  the  absence  of  district  regulations.®" 
The  purpose  of  marking  the  claim  is  to  give  full 
notice  to  all  other  prospectors  of  the  extent  of  claim. 
This  provision  as  to  marking  is  mandatory,*^  The 
object  of  marking  is  also  to  fix  the  claim  and  make 
it  certain  and  prevent  swinging  or  floating  it.®^  The 
claim  should  be  marked  so  that  any  person  of  reason- 
able intelligence  may  go  oh  the  ground  and  readily 
trace  the  claim  and  find  the  boundaries.** 

57.  Time  for  marking. — The  California  courts 
have  held  that  while  a  man  is  protected  in  his  posses- 
sion when  marking  the  claim,  strictly  speaking,  no 

58  Walrath  v.  Champion  M.  Co.,  171  TJ.  S.  293. 

59  Davis  y.  Shepherd,  72  Pao.  57  (Colo;). 

00  Last  Ghanee  M.  Co.  v.  Bunker  Hill,  etc.,  Co.,  131  Fed.  579-583. 

01  Ledonx  v.  Forester,  94  Fed.  600-602. 

82  Gleeson  v.  Martin,  etc.,  Co.,  13  Nev.  442-462. 
,     03  Willeford  v.  Bell,  49  Pae.  6-8  (Cal.). 
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time  is  allowed  the  locator  to  complete  the  marking.®* 
The  Circuit  Court  of  Appeals  in  California  declines  to 
follow  the  California  rulings  and  holds  that  a  rea^ 
sonable  time  is  allowed  within  which  to  mark  the 
claim.®^  Many  states  require  marking  within  a  speci- 
fied time. 

58.  Nature  of  marking  required. — The  efficiency 
of  the  marking  depends  upon  the  circumstances. 
What  would  suffice  in  an  open  desert  is  not  sufficient 
in  a  brushy  or  mountainous  region.  Ordinarily,  four 
corner  posts  are  satisfactory.  Some  federal  cases 
have  even  gone  so  far  as  to  hold  that  marking  out 
the  center  line  is  sufficient.  This,  however,  is  an  un- 
safe rule  and- the  state  courts  do  not  follow  it.  4"  x  4" 
posts,  set  in  mounds  of  stone  where  available,  are 
ordinarily  sufficient,  Mounds  of  stone  have  also  been 
held  sufficient.  Some  state  statutes  require  stakes, 
4"x4"  and  four  feet  above  the  ground,  at  the  four 
comers  and  also  at  the  end  centers  and  the  side 
centers.  The  state  statutes  should  be  consulted  in 
every  case  for  details.  It  is  not  necessary  to  set 
stakes  at  inaccessible  comers,  but  witness  posts  are 
usually  placed  at  convenient  points  to  indicate 
where  such  comers  were  intended  to  be.  Comers 
may  be  staked  on  unpatented  claims,  and  even  on 
patented  lands  where  it  is  necessary  to  make  the 
end  lines  of  a  claim  parallel  without  sacrificing 
any  surface  ground,®*  but  the  locator  cannot  trespass 

B^Newbill  V.  Thurston,  65  Cal.  419;  Patterson  v.  Tarbell,  37  Pac.  76 
(Ore.). 

60  Doe  V.  Waterloo  Min.  Co.,  70  Fed.  455.  See  Erhardt  v.  Boaro,  113 
tr.  S.  527. 

66  Del  Monte,  etc.,  Co.  v.  Last  Chance,  etc.,  Co.,  171  IT.  S.  55,  Leading 
Illusteatiye  Cases;  McElligott  v.  Krogh,  151  Cal.  126. 
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forcibly  on  another  claim  in  order  to  set  Ms  stakes. 
There  is  no  law  requiring  monuments  to  be  perpet- 
uated. If  they  once  existed  the  right  to  the  location 
cannot  be  divested  by  the  obliteration  or  destruction 
of  the  markings,  but  prudence  dictates  the  advisabil- 
ity of  keeping  up  the  monuments,  for  there  is  a  dan- 
ger of  less  of  evidence,  entailing  difficulty  iu  proving 
the  situs  of  the  original  markings.®'^ 

59.  Ground  must  be  open  to  location. — The  loca- 
tion must  include  free  ground — ^i.  e.,  ground  open  to 
location  at  the  time  location  is  made.  A  subsequent 
abandonment  by  a  senior  locator  will  not  inure  to 
the  benefit  of  a  junior  locator  who  originally  placed 
his  claim  or  a  portion  of  it  so  as  to  include  ground 
embraced  withia  the  then  existing  senior  location, 
unless  the  junior  locator  subsequently  amends  his 
location  and  includes  the  forfeited  or  abandoned 
senior  ground.**  Without  some  act  on  the  jimior 
locator's  part,  the  senior  ground  does  not  by  mere 
gravity  become  part  of  the  junior  location.  It  was 
held  otherwise  in  the  case  of  Lavagnino  v.  Uhlig,"' 
hut  this  erroneous  doctrine  was  overrided  in  the 
cases  of  Farrell  v.  Lockhart,''"  Brown  v.  Grumey,''^  and 
Swanson  v.  Sears.^^ 

The  location  must  include  some  portion,  at  least, 
of  the  apex  of  the  vein.  The  Act  of  1872  contem- 
plates that  the  location  should  be  made  along  the 

67  This  is  illustrated  by  the  case  of  Daggett  v.  Yreka  Mining  &  M.  Com- 
pany, 149  Gal.  357. 

osBelk  V.  Meagher,  104  U.  S.  279. 
"0  198  TJ.  S.  443. 

70  210  U.  S.  142,  Leading  Illustbattve  Cases. 

71  201  U.  S.  184. 

72  224  if.  S.  180,  Leading  Illusteattve  Cases. 
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course  or  strike  of  the  lode.  In  other  words,  a  loca- 
tion on  the  dip  only  of  the  lode  is  invalid,  unless  the 
dip  segment  is  not  included  in  the  .  extralateral 
rights  of  other  claims.'^* 

60.  End  lines  of  lode  claims. — The  function  of  the 
end  lines  is  to  limit  the  pursuit  of  the  vein  on  the 
strike,  and  to  define  the  limits  of  the  extralateral 
right.  Under  the  Act  of  1872,  substantial  parallelism 
of  the  end  lines  is  absolutely  essential  to  the  enjoy- 
ment of  an  extralateral  right.  The  end  lines  need 
not  be  at  right  angles  to  the  side  lineS.  They  may  be 
at  an  acute  angle.  End  lines  must  be  straight  and 
not  broken.''*  In  case  the  end  lines  are  not  properly 
laid  out,  the  location,  if  unpatented,  can  be  amended 
to  rectify  this,  but  the  new  rights  date  from  the 
amendment.  The  end  lines  need  not  be  of  the  same 
length,  but  each  must  have  some  substantial  exist- 
ence. It  will  not  do  for  the  claim  to  come  to  what  is 
practically  a  point.''® 

61.  Side  lines  of  lode  claims. — The  primary 
function  of  the  side  lines  is  to  connect  the  end  lines 
and  to  complete  the  enclosure  of  the  si^rface  area  of 
the  claim.  The  position  of  the  side  lines  is  usually 
determined  by  the  position  of  the  apex  of  the  vein. 
The  side  lines  should  not  be  more  than  300  feet  from 
the  center  of  the  lode,  and,  while  the  total  width  per- 
missible is  600  feet,  400  feet  cannot  be  taken  on  one 
side  of  the  vein,  because  only  200  feet  is  taken  on  the 
other.    The  law  contemplates  that  the  vein  shall,  as 

's  Larkin  v.  TJpton,  144  XJ.  S.  19.    . 

1*  Walrath  v.  Champion  M.  Co.,  171  TJ.  8.  293. 

70  Jack  Pot  Lode,  34  L.  D.  470;    Belligerent  and  other  lodes,  35  I*  D.  32. 
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far  as  possible,  be  traced  on  the  surface  of  the  ground, 
and,  in  the  ideal  claim,  the  vein  intersects  the  end 
lines  at  their  centers.  Where  the  vein  outcrops,  there 
is  ordinarily  no  difficulty  in  determining  where  the 
side  lines  should  be.  The  Land  Department  has 
ruled  that  for  executive  purposes  the  shafts  and 
other  workings  on  the  lode  shall  be  taken  to  deter- 
mine its  position,''®  Side  lines  need  not  be  straight 
or  parallel.    They  may  have  crooks  and  elbows.J'^ 

62.  Side-end  lines. — Sometimes,  however,  it  is 
found  that  the  vein  on  its  strike,  instead  of  crossing 
the  end  lines,  crosses  the  side  lines,  in  which  case  the 
side  lines  become  the  end  lines,  or  side-end  lines,  as 
they  are  called.'^* 

63.  Excessive  lode  locations. — One  case  of  excess 
is  where  the  notice  calls  for  the  usual  statutory 
amount  of  surface,  but  the  marking  is  erroneous  and 
includes  more  than  the  law  allows.  If  the  excess  be 
fraudulently  staked,  or  the  excess  be  so  great  as  to 
mislead,  the  entire  location  may  be  held  void.''®  But 
where  the  excess  is  innocently  included  and  no  one 
is  misled,  the  location  is  void  only  as  to  the  excess 
and  this  may  be  cast  off.*°  United  States  Revised 
Statutes,  §  2320,  provides  that  **no  claim  shall  extend 
more  than  300  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface."    It  often  happens  that  long 

70  See  par.  5  of  Mining  Eegulations  of  Land  Department. 

"McEIligott  V.  Krogh,  151  Gal.  186. 

78  Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98  V.  S.  463 ;  Argentine  Min.  Co.  v. 
Terrible  Min.  Co.,  122  U.  S.  478;  King  v.  Amy  &  Silversmith,  etc.,  Co.,  152 
TJ.  S.  222. 

'sLedovix  V.  Forester,  94  Fed.  600. 

soRiolimond  Min.  Co.  v.  Rose,  114  V.  8.  576;  Howeth  v.  SuUenger,  113 
Cal.  547;  Flynn  Group  M.  Co.  v.  Murphy,  109  Pac.  851  (Idaho). 
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after  the  location  has  been  made  the  apex  of  the  vein 
is  foimd  to  vary  considerably  from  the  exact  center 
line  or  staked  lode  line  of  the  location.  Under  such 
circumstances,  if  the  location  was  originally  staked 
in  good  faith,  the  courts  will  not  compel  the  casting 
off  of  the  excess  over  300  feet-  from  the  actual  vein 
apex.®^ 

81  Harper  v.  Hill,  159  Cal.  250,  113  Pac.  162.    See  also  Costigan,  Ameri- 
can Mining  Law,  pp.  196-204. 
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CHAPTER  V. 
THE  EXTRALATERAL  RIGHT. 

64.  Apex. — The  importance  of  determining  what 
Is  the  apex  is  apparent  when  we  consider  that  "No 
lode  claims  shall  extend  more  than  300  feet  on  each 
side  of  the  middle  of  the  vein?  at  the  surface. "  ®^  The 
locator  is  entitled  to  "all  veins,  lodes  and  ledges 
throughout  the  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended  downward 
vertically."*^  The  term  "apex"  was  not  in  the  Act 
of  1866,  but  came  into  use  later.  It  is  not  always 
easy  to  determine  the  top  or  apex?  of  a  vein  or  lode. 
IProm  the  nature  of  things,  the  location  of  the  apex 
in  a  particular  case  is  a  question  of  fact  for  deter- 
miaation  by  the  jury,  but  it  is  the  province  of  the 
«ourt  to  instruct  the  jury  what  an  apex  is.  Ordi- 
narily, it  is  the  part  that  outcrops  on  the  surface,  or, 
in  the  case  of  blind  lodes  (biiried  by  wash),  it  is  the 
portion  that  approaches  nearest  the  surface.®*  A 
blind  apex  is  one  that  does  not  outcrop,  the  top  of  the 
vein  being  covered  by  wash  or  slide  material. 

Judge  William  H.  Beatty,  in.  the  Report  of  the 
Public  Land  Commissions,  at  page  399,  said:  "The 
top  or  apex  is  found  by  following  the  line  of  the  dip 
up  to  the  highest  point  of  vein  matter.    It  is  the 

82  U.  S.  Eev.  Stats.,  §  2320. 
S3  U.  S.  Eev.  Stats.,  i  2322. 
«iDuggan  V.  Davey,  26  N.  W.  887  (Dak.). 
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highest  part  of  the  vein  along  its  entire  course.    If 
the  vein  w'ere  divided  into  sections  by  vertical  planes,  * 
at  right  angles  to  the  course  or  strike,  the  apex  is  the 
highest  point  of  each  section.    The  apex  is  a  surface 
— not  a  line  or  point. ' ' 

The  best  and  most  comprehensive  definition  is  that 
given  by  Ross  Browne,  an  expert  mining  engineer 
and  geologist^,  in  a  case  in  which  he  was  a  witness : 
'  'The  apex  of  a  vein  is  all  that  portion  of  the  terminal 
edge  of  the  vein  iiom  which  the  vein  has  extension 
downward  in  the  dixection  of  its  dip."®^ 

65.  Dip,-^The  Act  of  1866  granted  the  right  to 
follow  the  dips,  angles  and  variations  of  located 
veins.  The  Act  of  1872  ®^  gave  the  locator  of  the  apex 
"all  veins,  lodes  and  ledges  throughout  the  entire 
depth  *  *  *  although  sucb  veins,  lodes  or  ledges 
may  so  far  depart  from  the  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  locations."  Dip  and  depth 
are  of  the  same  origin.  The  dip  is  the  inclination  of 
the  vein- toward  the  depth  and  is  measured  by  the 
angle  it  makes  with  the  horizontal.  The  underlay  is 
the  comjilementary  angle  of  the  dip. 

66,  Strike. — The  strike  or  course  of  the  vein  is 
its  longitudinal  direction.  The  miners'  strike  follows 
the  vein  along  the  surface,  no  matter  what  angle  the 
surface  may  have  with  reference  to  the  horizontal. 

The  courts  determine  the  position  of  the  apex  by 
the  course  of  the  vein  on  the  surface  of  the  groun4. 
The  dip  is  at  right  angles  to  the  true  strike,  and  is 


80  Lindley,  Mines  (2nd  ed.),  §  309. 
86  U.  B.  Eev.  Stats.,  §  2322. 
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determined  by,  a  vertical  plane  at  right  angles  to  the 
general  course  or  strike.  The  line  of  intersection 
of  this  plane  with  the  vein  is  the  dip.  The  dip  is 
usually  detemuned  by  taking  the  steepest  incline 
at  which  the  vein  can  be  followed  downward.  Re- 
vised Statutes,  §  2320,  provides  that  a  mining  claim 
must  be  located  "along  the  vein  or  lode."  It  is, 
therefore,  important  to  ascertain  in  a  general  way 
the  course  of  the  apex  on,  or  as  projected  vertically 
from,  the  surface,  as  nearly  as  possible. 

67.  The  extralateral  right — General  discussion.— 
The  extralateral  right  is  the  right  to  pursue  or  mine 
a  vein  in  depth  beyond  and;  outside  of  the  vertical 
side  lines  of  a  lode  location  where  such  location  in- 
cludes within  its  surface  boundaries  the  apex  of  the 
vein.  It  is  apparent,  where  the  apex  or  top  of  a 
vein  extends  throughout  the  length  of  a  location 
from  end  Une  to  end  line  and  the  vein  dips  into  the 
earth  at  an  angle,  that,  sooner  or  later,  in  its  descent 
into  the  earthy  the  vein  will  pass  out  laterally  from 
beneath  the  surface  and  beyojjd  the  vertical  side 
lines  of  the  location,  though  at  considerable  depth 
below  the  surface,  varying  with  the  inclination  of 
the  vein.  This  right  to  foUow  the  vein  in  depth  is 
also  called  the  apex  right  or  dip  right,  and  is  con- 
fined to  such  extralateral  portions  of  the  vein  as  lie 
between  vertical  planes  drawn  downward  through 
the  end  lines  of  the  location  and  extended  indefinitely 
in  the  direction  of  the  dip  of  the  vein.  This  right  is 
one  of  the  unique  provisions  of  American  mining 
law,  and,  while  a  similar  right  has  been  exercised 
in  early  Germanic  mining,  in  Derbyshire,  England, 
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and  in  a  portion  of  Australia  for  a  short  period  of 
time,  it  is  only  in  the  western  or  mining  states  of 
the  United  States  that  it  has  become  a  general  law 
affecting  extensive  mineral  deposits  and  has  re- 
mained in  force  for  a  considerable  period  of  time.  It 
has  given  rise  to  much  litigation. 

This  right  is  granted  by  Eevised  Statutes,  §2322, 
though  the  section  does  not  in  terms  use  the  expres- 
sion "extralateral  right,"  which  was  coined  later. 
The  extralateral  right  is  to  be  distinguished  from  the 
"intrialimital"  or  "intraliminal"  right,  which  in- 
cludes that  portion  of  the  vein  lying  vertically 
beneath  the  surface  of  the  location.  The  extralateral 
right  cannot  be  exercised  along  the  length  or  course 
of  the  vein  beyond  the  end  lines  or  vertical  end  line 
planes  of  a  location.  Placer  locations  possess  no  ex- 
tralateral rights. 

The  extent  and  direction  of  the  extralateral  right 
depend  largely  upon  the  position  of  the  apex  of  the 
vein  with  reference  to  the  surface  boundaries  of  the 
location,  and  also  upon  the  directidn  of  the  end  lines 
of  the  location. 

68.  The  extralateral  right  under  the  mining  law 
of  1866. — The  Congressional  Act  of  1866  granted  the 
right  to  a  single  vein,  and  surface  ground  was  a  mere 
incident.  The  miner  staked  out  his  length  of  vein 
on  the  surface  and  usually  claimed  a  piece  of  surface 
ground  for  the  convenient  working  of  his  lode.  The 
extent  of  the  surface  varied  with  the  local  customs 
and  regulations.  In  some  instances  the  miner 
claimed  the  right  to  a  piece  of  vein  which  was  not 
included  within  any  surface  location,  but  the  courts 
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soon  held  that  the  right  to  the  vein  was  dependent 
upon  its  inclusion  within  the  surface  area  located.*'^ 
■  The  Act  of  1866  did  not  require  the  end  lines  of  the 
location  to  be  parallel  and  as  a  result  the  locations 
made  imder  this  act  have  surface  areas  of  various 
shapes.  Many  perplexing  .extralateral  right  ques- 
tions have  arisen  by  reason  of  this  freedom  of  surface 
form  and  non-parallelism  of  end  lines. 

69.  Parallel  end  lines  under  the  Act  of  1866. — 
When  the  end  lines  of  a  location  acquired  prior  to  the 
Act  of  1872  are  parallel,  the  courts  have  usually  rec- 
ognized the  parallel  end  lines  as  defining  the  extra- 
lateral  right. 

70.  Converging  end  lines  under  the  Act  of  1866. — 
Locations  with  converging  end  lines  made  under  the 
Act  of  1866  have  extralateral  rights  that  are  meas- 
ured between  vertical  planes  passed  through  the  con- 
verging end  lines  and  extended  in  the  direction  of 
the  dip  of  the  vein  until  these  planes  intersect.** 
This  carves  out  a  triangular  segment  of  vein,  as  illus- 
trated by  the  upper  of  the  two  diagrams  on  the  fol- 
lowing page. 

In  view  of  the  rule  next  discussed,  applicable  to 
claims  with  diverging  end  lines,  it  is  difficult  to  see 
why  a  claim  with  converging  end  lines  is  not  entitled 
to  a  segment  of  the  vein  in  depth  measured  by  planes 
at  right  angles  to  its  general  course  and  passed 
through  its  extremities.  See  dotted  lines  AA'  and 
BB'  in  the  diagram.*^ 

87  Flagstaff  Silver  M.  Co.  v.  Tarbet,  98  U.  S.  463. 

88  East  Central  Eureka  Min.  Co.  v.  Central  Eureka  Min.  Co.,  204  TJ.  S.  266. 

89  See  Morrison,  Mining  Rights  (14th  ed.)j  p.  198,  and  Costigan,  American 
Mining  Law,  p.  416. 
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71.  Diverging  end  lines  under  the  Act  of  1866. — 
It  has  been  decided  that  the  extralateral  rights  of 
claims  with  end  lines  diverging  in  the  direction  of 
the  dip  of  the  vein  are  measured  by  planes  at  right 
angles  to  the  general  course  of  the  vein  and  passed 
through  the  extrenrifies  of  the  vein  at  the  surface,  as 
illustrated  by  the  lower  diagram  on  page  50.*" 

72.  The  extralateral  right  under  the  Act  of  1872. 
■ — The  Act  of  1872  requires  the  ,end  lines  of  the  loca- 
tion to  be  parallel.®^  This  was  for  the  purpose  of 
more  definitely  defining  the  extralateral  right.  Un- 
der the  Act  of  1866  great  confusion  and  uncertainty 
had  arisen  by  reason  of  the  variety  of  surface  forms 
of  locations  taken  up  under  that  act  and  the  conse- 
quent difficulty  attendant  upon  measuring  the  limits 
of  the  extralateral  rights.  However,  many  problems 
have  arisen  even  under  the  Act  of  1872,  the  deter- 
mination of  which  depends  upon  the  position  of  the 
apex  of  the  vein  with  reference  to  the  surface  boun- 
daries of  each  particular  location. 

73.  Parallel  end  lines  crossed  by  the  vein. — ^Ideal 
forms  of  surface  location  under  the  Act  of  1872  are 
shown  in  the  diagram  on  the  following  page. 

When  the  apex  of  the  vein  extends  from  end  line 
to  end  line  as  indicated,  the  extralateral  right  on 
the  vein  is  measured  between  vertical  planes  passed 
through  the  end  lines  of  such  a  claim  and  extended 
indefinitely  in  the  direction  of  the  dip  of  the  vein.*^ 

74.  End  lines  converging  in  the  direction  of  the 
dip.— -There  is  some  doubt  as  to  whether  an  extra- 

90  Argonaut  M.  Co.  v.  Kennedy  M.  &  M.  Co.,  131  Cal.  15,  63  Pae.  148. 
01 U.  S.  Eev.  stats.,   §  2320. 
92  U.  S.  Eev.  Stats.,   §  2322. 
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lateral  right  can  be  exercised  under  such  circum- 
stances. The  requirement  of  parallelism  of  end  lines 
under  the  Act  of  1872  has  been  held  to  be  mandatory 
so  far  as  the  exercise  of  an  extralateral  right  is  con- 
cerned, though  it  has  been  argued  that  a  loca- 
tion under  these  circumstances  would  acquire  a  much 
more  limited  right  than  if  the  end  lines  were  parallel, 
and  that,  therefore,  the  right  ought  to  be  upheld."* 
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75.  End  lines  diverging  in  the  direction  of  the  dip. 
— ^Under  such  circumstances  it  is  quite  clear  that  no 
extralateral  right  can  be  exercised.  The  statute  is 
mandatory  on  this  point,  and  the  argument  that 
planes  passed  through  the  end  lines  will  include  less 
of  the  vein  than  the  statute  contemplates  cannot  be 

03  See  Central  E.  Min.  Co.  v.  East  Central  E.  Min.  Co.,  79  Pac.  834. 

444 


THE  EXTRALATERAL  RIGHT 


53 


advanced  when  the  end  lines  diverge  in  the  direction 
of  the  dip  of  the  vein."* 

76.  Vein  crossing  an  end  line  and  a  side  line. — 
The  courts  have  held  that  the  extralateral  right  is 
xinder  such  circumstances  measured  between  planes, 


one  of  which  is  passed  vertically  through  the  end 
line  crossed  by  the  apex  of  the  vein  and  the  other 
plane  passed  parallel  to  the  first  plane  through  the 
point  where  the  apex  of  the  vein  departs  from  the 
location  through  the  side  line.*^ 

9*  Daggett  V.  Treka  M.  &  M.  Co.,  149  Gal.  357,  86  Pae.  968. 
95  Del  Monte,  etc.,  Co.  v.  Last  Chance,  etc.,  Co.,  171  U.  8.  55,  Leasing 
Illusteative  Cases, 
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77.  Vein  crossing  both  side  lines. — ^When  the 
apex  of  the  vein  crosses  both  side  lines,  the  courts 
have  held  that,  in  the  contemplation  of  the  law,  the 
side  lines  become  end  lines,  or,  more  properly  speak- 
ing, side-end  lines,  and  that  any  extralateral  right 
the  claim  has  must  be  exercised  between  the  side-end 
line  planes.  Of  course,  the  side-end  lines  must  be 
parallel,  or  at  least  they  must  not  be  broken  or 
divergent  in  the  direction  of  the  dip,  otherwise  the 
right  to  follow  the  vein  extralaterally  will  be  de- 
nied.'"' ■ 


78.  Vein  crossing  the  same  side  line,  but  neither 
end  line. — ^When  the  vein  enters  the  claim  and  de- 
parts through  the  same  side  line,  it  is  questionable 
whether  an  extralateral  right  exists."^  It  has  been 
argued  that  if  the  segment  of  vein  apex  within  the 
claim  extends  for  some  substantial  distance  along , 
the  length  of  the  claim,  an  extralateral  right  ought 
to  be  granted  between  vertical  planes  parallel  to  the 
end  lines  and  passed  through  the  points  of  intersec- 
tion of  the  vein  with  the  side  line,  and  in  the  case  of 
a  secondary  vein  such  a  right  has  been  upheld.^* 

9«  King  V.  Amy  &  Silversmith,  etc.,  Co.,  152  U.  S.  222. 

97  Catron  v.  Old,  23  Colo.  433,  48  Pac.  687,  denied  such  right. 

»8  St.  Lonis  M.  &  M.  Co.  v.  Montana  M.  Co.,  104  Fed.  664.  ^ 
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79.  Vein  crossing  one  end  line  and  terminating 
within  claim. — ^When  a  vein  crosses  one  end  line  and 
terminates  within  the  boundaries  of  a  claim,  a  ver- 
tical plane  is  passed  through  the  point  of  termination 
parallel  to  the  crossed  end  line.*® 


80.    Extralateral  rights  on  secondary  veins — Sec- 
ondary veins  defined.— Secondary  veins  are  such'  as 

98  Carson  City,  etc.,  Co.  v.  North  Star  M.  Co.,  73  Fed.  597,  and  83  Fed.  658. 
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apex  withiii  the  claim  in  addition  to  the  primary  or 
discovery  vein.  The  Act  of  1872  grants  the  right  to 
all  veins  apexing  within  the  claim,  and  even  extends 
this  right  to  locations  made  under  the  Act  of  1866, 
which  Act  only  granted  the  right  to  the  one  original 
discovery  vein.  When  the  secondary  veins  have  the 
same  extent  through  the  claims  as  the  discovery 
veins,  the  extralateral  rights  on  the  secondary  veins 
are  measured  by  the  same  planes  as  measure  these 
rights  on  the  discovery  veins. 

81.  Secondary  and  discovery  veins  diifering  in 
extent  and  direction. — ^When  secondary  and  discov- 
ery veins  do  not  have  the  same  extent  and  direction 
in  the  claims,  the  problem  becomes  complex.  There 
are  authorities  which  intimate  that  the  extralateral 
right  on  the  secondary  vein  is  measured  by  the 
same  planes  that  measure  this  right  on  the  discovery 
vein,^  but  the  best-considered  opinion  would  seem  to 
confine  the  extralateral  right  on  the  secondary  vein 
to  the  actual  segment  of  vein  apex  found  within  the 
claim  and  to  measure  it  by  planes  parallel  to  the 
planes  which  measure  the  right  on  the  primary 
vein.*  To  illustrate :  In  the  diagram  on  page  57,  AB 
represents  the  discovery  vein  apex  and  the  extralat- 
eral right  on  this  vein  is  measured  between  the 
planes  AD  and  BC,  while  XY  represents  the  second- 
ary vein  apex  occurring  within  the  claim,  the  extra- 
lateral  right  flowing  from  which  would  be  measured 
by  the  planes  XW  and  YZ. 

Of  course,  if  the  secondary  vein  apex  crossed  both 

1  Jefferson  M.  Co.  v.  Anehoria-Leland  M.  &  M.  Co.,  75  Pac  1070  (Colo.). 

2  Ajax  Gold  Min.  Co.  v.  Hilkey,  72  Pae.  447  (Ck>lo.). 
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side  lines  of  a  claim  where  tlie  discovery  vein  crossed 
one  or  both  end  lines,  no  extralateral  right  would  be 
awarded  the  secondary  'vein,  for  extralateral  rights 
on  the  discovery  vein  would  be  exercised  between 
end  line  planes,  and  extralateral  rights  for  the  same 


b  w  c 

claim  cannot  be  exercised  between  end  line  planes 
and  also  side-end  line  planes. 

82.  Broad  lodes. — ^We  frequently  find  veins  or 
lodes  of  considerable  breadth,  in  some  cases  the  com- 
mercial mineralization  extending  several  hundred 
feet  in  width.  The  consequent  width  of  apex  of  such 
veins  gives  rise  to  many  perplexing  problems.  Where 
the  apex  is  bisected,  a  portion  of  its  width  lying  in- 
side of  two  claims,  the  senior  claim  is  entitled  to  its 
respective  extralateral  right  on  the  entire  lode,^  and 
if  the  junior  extralateral  sweep  extends  in  a  differ- 
ent direction  the  senior  right  must  first  be  fully  sat- 

3  Lawson  v.  U.  S.  Mining  Co.,  207  XT.  S.  1,  Leading  Illusteativb  Cases.. 
VI-29  449 
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isfied  and  the  junior  right  takes  only  what  is  left 
within  its  particular  sweep  after  subtracting  the 
senior  right/ 
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83.  "Jump-over"  doctrine. — ^In  cases  where  ex- 
tralateral  sweeps  extend  in  different  directions  and 
intersect,  the  senior  right  is  superibr  and  the  junior 
right  ceases  where  the  senior  right  conflicts,  but  maj 
be  again  taken  up  and  exercised  beyond  the  senior 
right.^ 

84.  Junction  on  the  dip. — ^Where  veins  which 
apex  in  different  claims  form  a  junction  on  the  dip, 
the  senior  claim  takes  within  its  respective  extra- 
lateral  sweep  the  entire  vein  below  the  junction.® 

4  Empire  Co.  v.  Bunker  Hill,  etc.,  Co.,  114  Fed.  417. 

5  Empire  Co.  v.  Bunker  Hill,  etc.,  Co.,  121  Fed.  973.  See  Diagram  illus- 
trating section  73  of  the  text. 

8  tr.  S.  Eev.  stats.,  §  2336;  Little  Josephine  M.  Co.  v.  Fullerton,  58  Fed. 
521. 
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85.  Dip  beneath  prior  patented  lands. — ^Wliere  a 
vein  apexes  in  a  lode  location  and  dips  beneath  the 
surface  of  a  senior  lode  mining  claim,  the  junior 
owner  has  the  right  to  mine  beneath  the  surface  of 
the  senior  claim  to  the  extent  that  such  subsurface 
segment  is  not  covered  by  the  senior  apex,''  and  the 
same  rule  would  seem  to  apply  where  the  vein  dips 
beneath  prior  patented  agricultural  land.* 

86.  Continuity,  identity  and  burden  of  proof. — 
^n  litigation,  to  establish  an  extralateral  right,  the 
burden  of  proving  the  existence  of  the  right  rests 
on  the  owner  of  the  apex  of  the  vein  and  he  must 
justify  his  presence  underneath  the  surface  of  ad- 
joining ground  owned  by  another.  He  must  estab- 
lish the  identity  of  the  vein  segment  he  is  mining  on 
beneath  the  surface  of  another  with  the  vein  that 
apexes  within  his  own  ground  and  must  prove  the 
continuity  existing  between  the  different  portions 
of  the  vein  he  is  mining.*  Courts  will  not  indulge 
in  conjecture  as  to  the  identity  of  widely  separated 
vein  segments  or  permit  mathematical  projections  to 
take  the  place  of  demonstration  of  continuity  by 
means  of  actual  mine  openings  on  the  vein.^" 

^  Clark  v.  Fitzgerald,  171  U.  S.  92. 

sliindley,  Mines,  §  612;  Costigan,  American  Mining  Law,  p.  450;  but  see 
Amador,  etc,  Co.  v.  South  Spring,  etc.,  Co.,  36  Fed.  668. 

9  Penna.  Con.  Min.  Co.  v.  Grass  Valley  Expl.  Co.,  117  Fed.  509. 

loKeely  t.  Ophir  Hill  Cons.  M.  Co.,  169  Fed.  601,  603;  Collins  ■».  Bailey, 
125  Pae.  543,  548  (Colo.). 
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dHAPTER  VI. 

THE  LOCATION  OF  PLACERS,  TUNNEL  BIGHTS  AND 
MILL  SITES. 

87.  Character  of  placer  deposit. — There  has  been 
discussed  in  a  general  way  what  is  meant  by  the 
term  "mineral  lands,"  and  also  what  constitutes  a 
vein  or  lode  of  quartz  or  other  rock  in  place.^^  The 
right  to  acquire  title  to  "claims  usually  called 
placers"  was  first  granted  by  the  Act  of  1870, 
usually  referred  tO  as  the  Placer  Act.  Prior  to  that 
date  the  district  regulations  governed.  Revised 
Statutes,  §  2329,  provides  that  "claims  usually  called 
placers,  including  all  forms  of  deposits  excepting 
veins  of  quartz  or  other  rock  in  place,  shall  be  sub- 
ject to  entry  and  patent  under  like  circumstances 
and  conditions,  and  upon  similar  proceedings,  as 
are  provided  for  vein  or  lode  claims,"  etc. 

The  purpose  of  this  section  is  to  put  placers  on 
an  equality  with  lodes.^^  The  term  "placer"  was  pri- 
marily applied  to  gold-bearing  earth  gravels  which 
existed  in  a  loose  state,"  but  is  now  applied  to 
asphalt,  petroleum,  borax,  soda,  nitrate,  gypsum, 
marble,  fine  grades  of  clay  and  limestone,  roofing 
slate,  tailings,  and  ancient  auriferous  gravel  chan- 
nels.   The  mode  of  occurrence  of  the  deposit  deter- 

11  See  Chapters  III  and  IV. 

12  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.,  194  U.  S.  220,  227. 
IS  U.  S.  V.  Iron  Silver  M.  Co.,  128  U.  S.  673,  679. 
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mines  its  character,  whether  placer  or  lode."  If  the 
deposit  occurs  in  lode  or  vein  form  and  is  in  place,  it 
should  be  located  as  a  lode,  otherwise  as  a  placer. 

The  Land  Department  holds  that  common  sand, 
gravel,  brick  clay,  cement  and  limestone  cannot  ordi- 
narily be  located  under  the  mining  laws,  since  these 
deposits  are  too  common  to  possess  a  distinctive  min- 
eral character  and  value.^® 

In  1892  Congress  enacted  that  lands  chiefly  valu- 
able for  building  stone  should  be  classed  as  placers." 

In  1897  Congress  enacted  that  lands  chiefly  valu- 
able for  petroleum  should  be  classed  as  placers.^^ 

88.  Requirements  for  a  placer  location. — Gener- 
ally speaking,  these  are  the  same  as  those  for  lodes, 
in  so  far  as  the  latter  may  apply,  and  it  will  not  be 
necessary  to  restate  in  detail  all  those  principles 
which  would  naturally  be  equally  applicable  to 
both.'« 

(1)  A  discovery  is  essential. ' 

(2)  The  location  must  be 
marked  on  the  ground  so  that 
its  boundaries  can  be  readily 
traced. 

(3)  Posting  a  notice  on  the 
claim. 

(4)  Recording  a  copy  of  the 
notice. 

(5)  Discovery  work.    (Seldom  required.) 

"Webb  V.  Am.  Asphaltum  M.  Co.,  157  Fed.  203;  Utah  Onyx  Dev.  Co., 
38  L.  D.  504;  S.  F.  Chemical  Co.  v.  Duffield,  201  Fed.  830. 

15  41  L.  D.  314,  39  L.  D.  310;    but  see  112  Pae.  172. 

16  27  Stats,  at  Large  348.  ' 
1'  29  Stats,  at  Large  526. 

18  See  Chapter  IV. 
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89.  Discovery. — For  some  time  it  was  doubted 
whether  a  discovery  is  required  in  the  case  of 
placers,  for  the  statute  does  not  so  state  specifically, 
as  in  the  case  of  lodes. 

A  discovery  has  been  held  to  be  as  essential  to  the 
validity  of  placers  as  in  case  of  lodes,  and  the  loca- 
tion is  invalid  without  a  discovery.^® 

A  discovery  is  the  finding  of  minerals  in  sufficient 
quantity  to  justify  a  prudent  man  to  expend  time 
and  money  in  working  the  deposit.  Whenever 
10-acre  placer  locations  are  taken  up  by  individuals, 
a  discovery  is  required  to  be  made  on  each* location; 
but  where  several  locators  associate  and  take  up 
160  acres  among  them,  only  one  discovery  is  re- 
quired to  perfect  the  entire  location.  However,  the 
mineral  character  may  be  questioned  and  the  locators 
might  have  to  prove  that  all  parts  of  their  location! 
"were  mineral  in  character.^**  Mere  indications  of 
mineral  deposits  are  not  sufficient.*^ 

90.  Marking  the  placer  location  on  the  ground. — 
The  same  rule  applies  as  in  case  of  lodes,  except  that 
where  the  public  lands  have  been  previously  sur- 
veyed by  the  United  States,  the  entry  in  its  exterior 
limits  must  conform  to  the  legal  subdivisions  of  the 
public  lands. 

Eevised  Statutes,  §  2330,  provides  that  legal  sub- 
divisions of  40  acres  may  be  subdivided  into  10-acre 
tracts,  but  no  location  of  a  placer  claim  made  after 
July  9, 1870,  shall  exceed  160  acres  for  any  one  per- 

19  CJhrisman  v.  Miller,  197  IT.  S.  313,  Leading  Illustrative  Oasbs. 

2«  Am.  S.  &  B.  Co.,  39  L.  D.  299. 

21  ChTiEman  v.  Miller,  197  IT.  S.  313,  Leading  iLLUSTRAmvE  Cases. 
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son  or  association  of  persons,  which  location  shall 
conform  to  the  United  States  surveys. 

Eevised  Statutes,  §2331,  provides  that  where 
placer  claims  are  upon  surveyed  lands  and  conform 
to  legal  subdivisions,  no  further  survey  or  plat  shall 
be  required,  and  all  placer  mining  claims  located 
after  May  10, 1872,  shall  conform  as  nearly  as  prac- 
ticable with  the  United  States  system  of  public  land 
surveys  and  the  rectangular  subdivisions  of  such 
surveys,  and  no  location  shall  include  more  than  20 
acres  for  each  individual  claimant;  but  where  placer 
claims  cannot  be  conformed  to  legal  subdivisions, 
survey  and  plat  shall  be  made  as  on  unsurveyed 
lands.  By  virtue  of  these  statutory  provisions  it  has 
been  held  that  when  claims  conform  to  legal  subdi- 
visions, no  marking  on  the  ground  is  required.^^  A 
recent  Colorado  case  announces  the  contrary  doc- 
trine, however,"*  and  a  prudent  locator  will  stake  his 
boimdaries. 

Since  the  federal  statutes  do  not  require  any  post- 
ing or  any  recording  of  notices,  a  peculiar  situation 
would  arise  if  no  marking  on  the  ground  other  than 
the  ordinary  public  survey  corners  were  required, 
for  there  would  be  no  evidence  whatever  that  the 
land  was  claimed  as  a  placer  location. 

The  case  of  McKinley  Creek  M.  Co.  v.  Alaska 
United  M.  Co."*  goes  to  the  extreme  of  liberality  as 
to  the  nature  of  the  marking  required."  In  this  case 

ssBeins  v.  Murray,  22  L.  D.  409;  Kern  Oil  Co.  v.  Crawford,  143  Cal. 
298,  76  Pac.  1111  (overruling  earlier  California  cases). 

asSaxton  v.  Perry,  107  Pac.  281;  see  also  Worthen  T.  Sidway,  79  S  W 
■777   (Ark.). 

2*  183  U.  S.  563. 
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a  notice  was  posted  on  a  stump  in  a  creek  bed, 
calling  for  a  placer  mining  claim  1,500  feet  in  length 
running  along  the  creek  and  300  feet  on  each  side 
from  the  center  of  the  creek.  The  court  held  that 
the  creek  could  be  identified,  that  a  definite  relation 
between  it  and  the  stump  existed,  and  that,  combined 
with  the  measurements  given  in  the  notice,  the  boun- 
daries of  the  claim  could  be  readily  traced.  Some 
state  statutes  require  additional  marking,  and  the 
time  for  doing  so  is  prescribed.  Each  state  statute 
must  be  consulted. 

91.  Association  placers. — ^An  association  placer 
mining  claim  is  made  by  a  number  of  individuals  who 
associate  themselves  together  for  the  purpose  of  tak- 
ing up  more  than  20  acres  of  placer  ground.  The 
location  cannot  exceed  160  acres  and  there  must  be  a 
locator  for  each  20  acres  of  area  contained  in  the 
association  claim,  each  locator  holding  an  xmdi- 
vided  interest  in  the  whole.^® 

A  eoxporation  has  been  held  to  be  an  individual  for 
the  purpose  of  making  a  location.^® 

By  a  recent  act  of  Congress  an  association  location 
made  thereafter  in  Alaska  cannot  exceed  40  acres  in 
area.^'^ 

92.  Dummy  locators.— In  the  making  of  the  asso- 
ciation locations  there  is  a  great  temptation  to  use 
the  names  of  dummy  locators.  Where  such  names 
are  used  the  courts  have  held  that  the  location  is 
void,  at  least  as  to  any  excess  in  acreage  over  the 
area  which  could  be  legitimately  claimed  by  any 

^5  U.  S.  Eev.  Stats.,  §  2330. 

26  See  Yard  Case,  38  L.  D.  59,  and  Igo  Bridge  Case,  38  L.  D.  281. 

2T37  Stats,  at  Large  242. 
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bona  fide  locators  who  may  have  joined  in  making 
the  location.  For  example,  if  eight  names  are  used 
to  take  up  160  acres  and  only  three  of  these  are 
actually  interested  in  the  enterprise,  the  location 
would  be  valid  only  as  to  60  acres  of  its  area.^* 

93.  Location  notices  of  placer  claims. — These 
contain,  ordinarily — 

(1)  Name  of  claim. 

(2)  Name  of  locator, 

(3)  Date  of  location. 

(4)  Number  of  acres  claimed. 

(5)  A  description  with  reference  to  natural  ob- 
jects or  permanent  monuments,  unless  the  claim  is 
described  by  legal  subdivisions. 

94.  Recorded  notices  of  location.^:— These  are 
usually  copies  of  the  posted  notices,  and  the  record 
is  gpnerally  required  to  be  made  within  a  stated  time. 

'.  The  various  state  statutes  must  be  consulted. 

95.  Discovery  work. — ^Discovery  work  on  placer 
claims  is  seldom  required  in  any  of  the  states. 

96.  Conformity  to  legal  subdivisions. — ^United 
States  Revised  Statutes,  §§2329  and  2330,  provide 
that  placer  claims  shall  conform  to  legal  subdivisions 
where  practicable.  This  rule  was  ignored  for  years 
and  placer  claims  were  located  and  patents  issued  for 
all  sorts  of  irregular-shaped  locations.  A  few  years 
ago  the  Land  Department  began  to  rule  rigidly  and 
compel  strict  conformity.^* 

Placer  claimants  on  unsurveyed  lands  even  were 
required  to  conform  as  nearly  as  practicable  to  legal 

28  Cook  V.  Klonos,  164  Fed.  529. 

2a  Wood  Placer  M.  Co.,  32  L.  D.  363;  Eialto  No.  2  Pac,  34  L.  D.  44; 
Eoman  P.  M.  C,  34  L.  D.  260. 
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subdivisions  by  locating  in  rectangular  form  with 
north,  south,  east  and  west  lines.*" 

Where  a  placer  claim  is  what  is  properly  called  a 
"gulch"  placer  and  embraces  the  gravel  bed  and 
bars  of  a  river  and  the  canyon  sides  are  steep  and 
inaccessible  and  non-mineral,  this  rule  of  conformity 
does,  not  apply. *^ 

This  rigid  interpretation  as  to  conformity  has  more 
recently  been  relaxed,  however,  and  now,  where  any 
reasonable  cause  is  given,  a  person  may  locate  and 
patent  a  20-acre  placer  claim,  provided  it  is  embraced 
in  a  40-acre  public  survey  subdivision,  or  a  40-a.cre 
placer,  provided  it  is  in  an  80-acre  subdivision,  etc.*^ 

The  smallest  legal  subdivisions  that  are  allowed 
for  location  purposes  are  lO-acre  square  tracts.*' 

97.  Excessive  placer  locations. — The  general  rule 
applies  that  placers  of  excessive  area,  where  located 
innocently,  and  which  are  not  so  excessive  as  to  mis- 
lead, are  void  only  as  to  such  excess. 

The  courts  have  held  that  the  locator  has  the  op- 
tion of  determining  where  he  will  cast  off  such  ex- 
cess, but  he  must  exercise  his  privilege  within  a  rea- 
sonable time  after  discovering  the  excess,  otherwise 
another  may  select  and  locate  the  excess.** 

98.  Tunnel  rights. — ^United  States  Revised  Stat- 
utes, §  2323,  provides  for  the  acquisition  of  tunnel 
rights.    The  Mining  Regulations  of  the  Land  Depart- 
so  Laughing  Water  Placer,  34  L.  D.  56. 

31  Wood  Placer,  32  L.  D.  401. 

32Siiowflake  Placer,   37  L.  D.  250. 

33Eomau  P.  M.  C,  34  L.  D.  260. 

34  Mcintosh  V.  Price,  121  Fed.  716;  Zimmemian  y.  Funchion,  161  Fed. 
859 ;  Waskey  v.  Hammer,  170  Fed.  31 ;  Jones  v.  Wild  Ooose,  etc,  Co.,  177 
Fed.  95. 
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ment  ^^  state  that  the  effect  of  this  statute  is  to  give 
tunnel  proprietors  a  right  to  1,500  feet  of  any  l^lind 
lodes,  cut  by  the  tunnel  and  not  previously  known  to 
exist,  which  are  found  within  3,000  feet  of  the  point 
of  conrnieneement  of  the  tunnel,  and  to  prevent 
other  persons  from  locating  such  lodes.  Tunnel 
proprietors  must  give  notice  by  erecting  a  substantial 
post  or  monument  at  the  point  of  commencement,  on 
which  must  be  posted  a  notice.  The  notice  should 
contain  the  date,  names  of  locators,  proposed  course 
of  tunnel,  size,  and  should  tie  it  to  well-known  ob- 
jects, and  the  line  of  the  tunnel  to  the  extent  of  the 
3,000  feet  should  be  staked  to  notify  other  propri- 
etors. A.copy_of  the  posted  notice  should  be  re- 
corded. A  sworn  statement  should  be  attached  to 
the  recorded  notice,  setting  forth  the  facts  and  a 
declaration  of  intention  to  prosecute  the  work  in 
good  faith.  After  the  discovery  of  the  vein  a  loca- 
tion should  be  made  on  the  surface  and  1,500  feet 
along  the  vein  may  be  taken  on  either  side  of  the 
tunnel.^*  Tunnel  proprietors  acquire  no  rights  to 
blind  veins  as  against  prior  mining  claims,  patented 
or  unpatented.^'' 

A  timnel  or  tunnel  site  is  not  a  mining  claim  and 
cannot  be  patented.  It  is  a  means  of  exploration. 
The  federal  statute  does  not  prescribe  what  must  be 
done  to  secure  a  tunnel  right,  but  this  is  left  to  min- 
ers' customs  and  state  statutes.^* 

35  Pars  16-18. 

38  Enterprise  M.  Co.  v.  Rico-Aspen,  etc.,  Co.,  167  U.  S.  108,  113. 
"  CaOhoun  Gold  M.  Co.  v.  Ajax  G.  M.  Co.,  182  TJ.  8.  499. 
38  Oreede  &  Cripple  Creek  M.  &  M.  Co.  v.  TJinta  Tunnel;  Min.  &  Trans. 
Co.,  196  TJ.  S.  337,  357;   25  Sup.  Ct.  266,  Leading  Illustrative  Cases. 
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99.  Mill  sites. — Mill  sites  are  small  tracts  of  non- 
mineral  land  used  as  sites  for  mills  or  for  other 
mining  and  milling  operations.  Revised  Statutes, 
§  2337,  provides  for  two  classes  of  mill  sites: 

(1)  Where  the  mill  site  area  is  used  by.  the  pro- 
prietor of  a  lode  for  mining  or  milling  purposes. 

(2)  Where  the  mill  site  claimant  owns  no  lode,  but 
has  a  quartz  mill  or  reduction  works  on  his  mill  site. 

Mill  sites  must  always  be  non-mineral  and  must 
not  exceed  five  acres  in  area. 

They  should  be  located  by  posting  and  recording 
notices  containing  the  usual  data,  i.  e.,  date,  name  of 
locator,  name  of  mill  site,  area,  description  by  refer- 
ence to  natural  objects  or  permanent  monuments. 

The  boundaries  of  the  mill  site  should  be  marked 
on  the  ground  so  that  they  can  be  readily  traced. 

First  class.  Any  improvement  in /aid  of  mining 
and  milling  purposes  is  satisfactory  on  a  mill  site  of 
th^  first  class.  The  erection  of  necessary  mine  build- 
ings or  pumping  works,  and  the  dumping  of  waste, 
ore  or  tailings  have  been  held  satisfactory.*® 

Usually  only  one  mill  site  can  be  located  even  in 
connection  with  a  group  of  lode  claims  unless  actual 
necessity  for  more  than  one  is  shown. 

Second  class.  Nothing  but  a  mill  or  reduction 
works  actually  existing  on  the  mill  site  will  satisfy 
the  requirements  for  the  second  class. 

While  the  statute  requires  that  the  mill  site  shall 
be  non-contiguous  to  the  vein  or  lode,  it  may  be  con- 
tiguous to  the  side  lines  of  the  lode  claim,*** 

39  Consult  the  Land  Decisions,  as  each  case  is  decided  on  the  facts  involved. 
*»  Yankee  Mill  Site,  37  L.  D.  674.    See  Mining  Begulations  of  the  General 
Land  Office,  pp.  61-65. 
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CHAPTER  VII. 

AMENDED  LOCATIONS— RELOCATIONS  AND  ANNUAL 

LABOR. 

100.  Amended  locations.^Occasioiially  a  miner 
may  wish  to  amend  Ms  location  by  changing  its 
boundaries,  paralleling  end  lines,  including  more 
ground,  or  to  remedy  defects  in  his  origiiial  posted  or 
recorded  location  notice.  The  right  so  to  amend  in- 
variably exists,  provided  no  intervening  rights  of 
others  are  materially  affected,  and  the  amendment 
usually  refers  back,  under  the  doctrine  of  relation,  to 
the  date  of  the  original  location.*^  This  is  not  true, 
however,  where  additional  land  is  included,  in  which 
event  the  right  to  the  additional  land  dates  only 
from  the  date  of  the  amendment  including  it.  Where 
the  amendment  is  for  the  purpose  of  curing  a  defect 
in  the  original  location  notice,  there  is  some  confusion 
among  the  authorities  as  to  whether  the  amendment 
will  be  allowed  to  relate  back  to  the  original  location 
so  as  to  prevail  against  intervening  adverse  rights. 
Some  courts  hold  that  if  the  original  notice  was  not 
totally  void,  the  amendment  will  relate  back,  other- 
wise it  will  not.*^ 

101.  Relocation. — The  terms  "relocation"  and 
"amended  location"  are  frequently  confused.  Un- 
like an  amended  location,  the  relocation  of  a  mining 

*i  Bunker  Hill,  etp.,  Co.  v.  Empire,  etc.,  Co.,  134  Fed.  268. 
42  Hall  V.  Arnott,  SO  Cal.  348,  22  Pac.  200. 
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claim  presupposes  a^  earlier  location,  the  title  to 
which  has  terminated.  A  relocation  is  usually  made 
by  a  third  party,  though  in  many  instances  the  orig- 
inal owner  attempts  to  relocate  his  claim  in  order  to 
avoid  the  necessity  of  performing  annual  labor. 
While  the  authorities  are  not  uniform  on  the  subject, 
the  better  opinion  seems  to  be  that  relocations  made 
Tmder  such  circumstances  are  not  looked  on  with 
favor.*^  In  order  that  a  relocation  may  be  valid,  the 
ground  which  it  includes  must  be  open  to  location  as 
of  the  date  of  the  relocation.  A  relocation,  in  so  far 
as  it  includes  ground  which  is  at  that  date  included 
in  a  prior  existing  and  valid  location,  is  void  and  any 
subsequent  abandonment  or  forfeiture  of  the  earlier 
location  will  not  inure  to  the  benefit  of  the  later 
relocation.  The  groimd  subsequently  thrown  open 
to  location  must  be  thereafter  included  in  the  later 
claim  by  amendment.** 

102.  Nature  of  and  reason  for  annual  labor. — 
Annual  labor,  assessment  work,  or  representation 
work,  as  it  is  variously  called,  is  work  and  labor  of  a 
certain  value  which  is  required  to  be  performed  sun- 
nuaUy  on  unpatented  mining  locations.  From  time 
immemorial  the  performance  of  assessment  or  rep- 
resentation work  on  a  miniaig  claim  has  been  a  condi- 
tion controlling  the  retention  of  title. 

The  provisions  of  the  statute  requiring  the  per- 
formance of  annual  labor  are  wise  and  salutary. 
Without  them  it  would  be  possible  for  a  few  individ- 

43  Morrison,  Mining  Bights  (14th.  ed.),  p.  146. 

4*Belk  V,  Meagher,  104  V.  S.  279;  Farrell  v.  Lockhart,  210  TJ.  S.  142, 
Leading  Illustrative  Cases  (overruling  liavagnino  v.  iJhlig,  198  TJ.  S. 
443) ;  Swauson  v.  Sears,  224  TJ.  S.  180,  Leasing  Illusteativb  Cases. 

462 


RELOCATIONS  AND  ANNUAL  LABOR  71 

uals  to  locate  the  mineral  lands  of  the  public  domain 
and  hold  them  indefinitely.  The  necessity  for  per- 
forming annual  labor,  slight  as  the  burden  may  seem, 
proves  in  actual  experience  to  be  a  check  on  whole- 
sale speculation  and  permanent  segregation  of  min- 
eral lands  from  the  public  domain  without  devel- 
opment. 

103.  Federal  statutes.— United  States  Eevised 
Statutes,  §2324,  provides  that  "on  each  claim 
located  *  *  *  and  until  a  patent  has  been  issued 
therefor,  not  less  than  one  hundred  dollars'  worth 
of  labor  shall  be  performed  or  improvements  made 
dming  each  year  *  *  *  and  upon  a  failure  to 
comply  with  these  conditions  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to  reloca- 
tion in  the  same  manner  as  if  no  loeatioii  of  the  same 
had  ever  been  made,  provided  tha:t  the  original 
locators  *  *  *  have  not  resumed  work  upon 
the  claim  after  failure  and  before  such  location," 
and  §2  of  the  Act  of  1880*^  amended  the  foregoing 
section  by  providing,  "That  the  period  within  which 
'the  work  is  required  to  be  done  annually  on  aU  un- 
patented mineral  claims,  shall  commence  on  the  first 
day  of  January  succeeding  the  date  of  location  of 
such  claim.     *     *     *" 

104.  Time  of  performance. — ^It  is  evident  that  a 
locator  has  until  December  31st  of  the  year  following 
the  year  in  which  he  makes  his  location,  to  perform 
his  annual  labor.  He  cannot  perform  the  work  dur- 
ing the  year  in  which  he  initiates  his  location  and 
have  it  count  for  the  year  following.  WhUe  the  stat- 
es 21  stats,  at  Large  61. 
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ute  is  explicit  on  the  point  that  the  work  must  be 
done  "during  each  year,"  yet  the  courts  are  loath  to 
declare  a  forfeiture,  and  if  a  claimant  commences  his 
work  before  the  end  of  the  year  and  prosecutes  it 
vigorously  on  working  days  during  working  hours 
until  it  is  completed,  even  though  the  greater  part 
of  it  is  done  in  the  new  year,  his  claipa  is  not  open 
to  relocation.*®  Under  such  circumstances,  where 
January  1st  falls  on  Sunday,  and  claimant  is  in  pos- 
session without  working,  but  continues  work  Mon- 
day, an  attempted  relocation  by  a  third  party  on 
Sunday  is  ineffectual.*''  The  same  is  true  of  an 
attempted  relocation  made  before  the  usual  hours  of 
starting  work. 

105.  Character  of  labor  required. — ^In  order  to 
satisfy  the  statutory  provision,  the  labor  performed 
or  improvements  made  must  be  of  such  a  character 
as  to  actually  bienefit  and  promote  the  development 
of  the  claim  and  facilitate  the  extraction  of  minerals 
therefrom.**  Sinking  shafts,  driving  tunnels,  mak- 
ing exploration  cuts  and  excavations  in  furtherance 
of  prospecting  or  mining  operations  constitute  an 
unquestionable  compliance  with  the  statute.  Chum- 
drill  and  diamond-drill  holes  have  also  been  held  sat- 
isfactory as  patent  improvements,**  and  the  same 
rule  should  apply  to  annual  labor.  Roads  and  trails 
constructed  for  the  benefit  of  a  claim  which  are 
necessary  in  order  to  afford  access  to  the  mine  in 
question,  and  buildings  erected  upon  a  claim  for  any 

48  Willitt  V.  Baker,  133  Fed.  937. 

"Fee  V.  Dm-haiii,  121  Fed.  468. 

4s  St.  Louis  Smelting  &  Eef .  Co.  v.  Kemp,  104  IT.  S.  636,  655. 

4»  In  re  McCormick,  40  L.  D.  498. 
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purpose  reasonably  connected  with  mining  opera- 
tions and  development,  have  been  credited  as  assess- 
ment work,®"  though,  unless  actual  necessity  is 
shown,  improvements  of  this  character  are  not  gen- 
erally looked  on  with  favor.  The  services  of  a 
watchman,  where  necessary  for  the  protection  and 
preservation  of  mining  machinery  and  buildings, 
have  been  held  to  be  sufficient,  b^t  not  where  the 
intention  on  the  pari  of  the  owners  to  resume  active 
operations  within  a  reasonable  time  is  lacking.®^ 
These  last-mentioned  expenditures,  viz.,  for  roads, 
trails,  buildings,  and  services  of  watchmen,  are  near 
the  border  line  and  do  not  possess  the  unequivocal 
character  of  actual  mine  openings  and  excavations. 
The  courts  are  inclined  to  be  liberal  in  their  inter- 
pretation, of  the  statutory  requirements  and  any 
labor  performed  or  improvements  made  in  good  faith 
that  may  with  any  show  of  reason  tend  to  develop 
the  claim,  will  be  considered  favorably.®^ 

Sampling  or  surveying  a  mine,  unwatering  it  for 
purposes  of  examination  merely,  traveling. expenses 
in  reaching  it,  placing  of  tools,  machinery,  or  build- 
ings thereon  without  any  intention  of  using  them 
permanently  in  actual  mining  operations,  and  dump- 
ing tailings  on  a  claim  have  all  been  held  insufficient 
and  not  within  the  spirit  of  the  statute.®^ 

The  Land  Department  has  held  that  a  quartz  mill 
situated  on  a  claim  and  built  for  the  benefit  of  that 

50  Doherty  v.  Morris,  17  Colo.  105,  S8  Pac.  85. 
31  Hough  V.  Hunt,  138  Cal.  142,  70  Pac.  1059. 

52  Mann  v.  Budlong,  129  Cal.  §77,  62  Pac.  120. 

53  Jackson  v.  Eoby,  109  XT.  S.  440 ;  Fredericks  v.  Klauser,  96  Pac.  679,  682 
(Ore.). 
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claim  alone  is  not  an  active  agency  in  the  actual 
development  of  the  mine,  since  it  has  no  connection 
with  the  operation  of  extracting  minerals  from  the 
ground,  but  its  function  begins  only  when  the  process 
of  mining  has  ceased.^*  While  the  question  involved 
was  the  sufficiency  of  improvements  for  patent  pur- 
poses, the  analogy  would  seem  to  govern  in  the  mat- 
ter of  annual  labor  as  well.  This  seems  to  be  a  re- 
finement of  the  rule.  If  subjected  to  the  same  rigid 
test,  many  improvements  which  are  now  admittedly 
sufficient  would  be  ruled  out.  The  courts  are  in- 
clined to  look  to  substance  rather  than  shadow,  and 
where  good  faith  on  the  part  of  the  mine  owner  is 
evident,  they  construe  the  law  liberally  and  give 
him  the  benefit  of  any  doubt.®^  They  are  not  inclined 
to  be  as  technical  in  their  rulings  on  the  question 
of  labor  and  improvements  as  is  the  Land  Depart- 
ment in  patent  proceedings. 

106.    Group   work. — Oftentimes   it   would  be   a 
waste  of  labor  to  perform  $100  worth  of  work  on 
each  one  of  a  group  of  claims  held  in  common.    The 
natural  and  economic  way  to  develop  such  a  group 
of  claims  is  usually  by  means  of  a  main  tunnel  or 
shaft,  or,  in  the  case  of  placers,  by  a  flimie,  ditch  or 
reservoir,   constructed  for  their   common  benefit. 
Under  such  circumstances  it  is  permissible  to  per- 
form all  of  the  work,  to  the  amount  of  $100  worth 
for  each  claim  to  be  benefited  thereby,  on  one  or 
more  claims  of  the  group,  or  in  special  cases,  outside 
of  the  group."®    The  work  must  be  of  such  a  char- 
s' Monster  Lode  Claim,  35  L.  D.  493. 
58  WhaJen  Cons.  Copper  M.  Co.  v.  Whalen,  127  Fed.  611. 
o«  Jackson  v.  Boby,  109  tl.  8.  440. 
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acter  as  actually  to  benefit  each  claim  for  which  it 
is  performed.  For  example,  work  on  a  tunnel, 
the  portal  of  which  is  higher  in  elevation  than  some 
of  the  claims  in  the  group,  would  not  ordinarily  bene- 
fit such  lower  claims.®'^  As  a  rule,  the  claims  must 
be  contiguous  and  there  must  be  some  community 
of  interest  in  all  of  the  claims.®* 

In  the  case  of  association  placer  claims  only  $100 
worth  of  labor  is  required  on  each  claim,  which  can- 
not, of  course,  exce'ed  160  acres  in  area,  or  in  the 
case  of  Alaska  cannot  since  1912  exceed  40  acres. 

107.  Annual  labor,  how  valued. — The  statute  is 
very  clear  on  the  point  that  $100  worth  of  labor  or 
improvements  is  required  each  year,  commencing 
with  the  year  following  the  year  in  which  the  loca- 
tion is  made.  A  question  sometimes  arises  as  to 
what  constitutes  $100  worth  of  work.  There  are 
some  district  regulations  and  state  statutes  specify- 
ing the  value  of  a  day's  work,  but  it  is  questionable 
whether  these  are  valid.®'  The  value  of  a  day's 
labor  and  of  the  material  used  naturally  varies  with 
the  locality.  The  courts  have  held  that  the  test  is 
the  reasonable  value  of  the  work  or  improvements 
and  not  what  was  paid  for  it  or  what  the  contract 
price  was.®"  The  actual  value  is  the  true  test,  though 
what  was  paid  for  the-  work  is  strongly  persuasive 
as  to  value  and  tends  to  establish  the  good  faith  of 
the  claimant.®^ 

5'  LawEon,  etc.,  Mine,  34  L.  D.  655. 

58  Big  Three  M.  &  M.  Co.  v.  Hamilton,  157  Cal.  130,  107  Pae.  301. 

SB  Penn  v.  Oldhauber,  24  Mont.  287,  61  Pac.  649. 

so  Mattingly  v.  liBwisohn,  13  Mont.  508,  35  Pae.  111. 

61  MeCormiefc  v.  Parriott,  33  Colo.  382,  80  Pac.  1044. 
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108.'  Proof  of  annual  labor. — Many  states  have 
statutes  requiring  claimants  to  record  affidavits  to 
the  effect  that  the  annual  labor  has  been  performed 
and  setting  forth  the  nature  and  value  of  the  work. 
No  serious  consequences  can  result  from  a  failure  to 
comply  with-  these  requirements,  though  it  is  always 
advisable  to  record  proofs  of  labor,*^  Such  recorded 
proofs  are  usually  made  prima  facie  evidence  of  the 
fact  that  the  work  was  regularly  performed  when- 
ever such  fact  is  questioned  in  an  action  in  cOurt.®* 

109.  Resumption  of  labor. — The  mere  failure  to 
perform  annual  labor  does  not  result  in  a  forfeiture 
of  the  claim  per  se,^*  except  in  Alaska.®®  An  inter- 
vening location  initiated  by  another  after  the  time 
for  performing  annual  labor  has  expired,  terminates 
the  original  location,  but  in  the  absence  of  such  hos- 
tile location  the  original  location  remains  dormant, 
as  it  were,  and  full  right  to  the  claim  is  continued  by 
mere  resumption  of  work.  If  work  is  resumed  before 
an  adverse  location  is  made  and  continued  with 
reasonable  diligence  until  $100  worth  of  labor  has 
been  performed,  the  claim  is  once  again  "in  good 
standing."®" 

110.  Forfeiture  and  abandonment  distinguished. 
— A  forfeitm-e  of  a  mining  claim  is  a  statutory  ter- 
mination of  the  location  title  *'^  and  occurs  only  where 
the  locator  has  failed  to  perform  the  annual  labor 


«2Book  V.  Justice  M.  Co.,  58  Eed.  106,  118. 

03  Big  Three  M.  Co.  v.  Hamilton,  157  Cal.  I'SO,  107  Pae.  301. 

M  U.  S.  Eev.  stats.,  §  2324. 

05  Thatcher  v.  Brown,  190  Fed.  708. 

ooBelk  T.  Meagher,   104  U.  S.  279. 

07  U.  S.  Eev.  Stats.,  §  2334. 
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within  the  required  time  and  another  person  has 
thereafter  relocated  the  ground.  Except  in  Alaska, 
mere  failure  to  perform  annual  labor  unaccompanied 
by  a  hostile  location  by  another  does  not  work  a 
forfeiture.**  Abandonment  of  a  mining  claim,  on 
the  other  hand,  depends  solely  upon  the  intention  of 
the  locator  as  evidenced  by  his  conduct  or  declara- 
tions regarding  his  location.  Abandonment  operates 
immediately  and  no  relocation  by  another  is  neces- 
sary to  terminate  the  title.*^ 

111.  Forfeiture  to  co-owners. — This  kind  of  for- 
feiture must  not  be  confused  with  the  complete  for- 
feiture of  the  location  just  discussed.  It  is  apparent 
that  where  there  is  more  than  one  owner  of  a  loca- 
tion, the  burden  of  performing  the  annual  labor  may 
fall  on  one  of  them  and  the  others  may  refuse  to  con-:  , 
tribute  their  share.  It  is  Only  just  that  there  should 
be  some  expeditious  and  simple  method  of  getting 
rid  of  such  delinquent  co-owners.  This  remedy  is 
provided  by  United  States  Eevised  Statutes,  §  2324. 
At  the  expiration  of  the  year  in  which  the  work 
is  performed,  a  notice  may  be  served  on  each  delin- 
quent, and  if  he  fails  to  contribute  within  90  days 
his  proportion  of  the  expenditure,  his  interest  in 
the  claim  becomes  the  property  of  the  cu-owmer  who 
has  made  the  required  expenditure.'^" 

68  Bingham  Amal.  Copper  Co.  v.  tJte  Copper  Co.,  181  Ped.  748,  750;  for 
the  rule  in  Alaska,  see  Thatcher  v.  Brown,  190  Fed.  708,  711. 

o!)  Brown  v.  Gurney,  201  TJ.  S.  184,  192. 

7«  See  Turner  v.  Sawyer,  150  TJ.  S.  578,  and  Elder  v.  Horseshoe  M.  &  M. 
Co.,  194  TJ.  S.  248,  for  a  discussion  of  the  nature  and  effect  of  this  remedy. 


469 


CHAPTER  Vni. 
MINING  PATENT  AND  APPLICATION  FOB  PATENT. 

112.  Nature  ot  title  acquired  by  location. — Ad 

unpatented  mining  location  is  a  distinct  but  qualified 
property  right  and  may  be  sold,  transferred,  leased, 
mortgaged  and  inlierited.  Compliance  witli  the  pro- 
visions of  the  statute  governing  the  making  of  loca- 
tions has  the  effect  of  a  grant  by  the  United  States 
to  the  locator  of  the  present  and  exclusive  right  of 
possession/^  A  location  is  taxable  and  is  assessed 
as  real  property.''^  The  right  of  a  locator  to  exclu- 
sive possession  is  good  against  all  the  world,  includ- 
ing the  government,  but  he  is  lunited  to  uses  of  the 
property  located  which  are  incident  to  mining  opera- 
tions. The  primary  or  paramount  title,  both  legal 
and  equitable,  remains  in  the  government  imtil  it 
grants  this  title  to  the  applicant  in  the  course  of 
patent  proceedings.''^ 

113.  Nature  of  title  acquired  by  patent. — ^While  a 
location  title  is  tbeoretically  property  in  the  fullest 
sense  of  the  word  and  this  possessory  right  can  be 
continued  indefinitely  by  regularly  performing  an- 
nual labor  and  the  minerals  contained  in  the  prop- 
erty can  be  completely  exhausted  meanwhUe,  yet  a 


"Gwillim  V.  Donnellan,  115  V.  S.  45,  49;  Manuel  T.' Wulff,  153  TJ.  S. 
505,  511. 

72  Bakersfield,  etc.,  Co.  v.  Kern  County,  144  Cal.  148. 
'STJ.  S.  V.  Eizzinelli,  182  Fed.  675,  680-684. 
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location  title  is  unsatisfactory  in  many  respects.  It 
does  not  possess  the  stability  and  permanence  which 
are  usually  demanded  where  large  capital  is  to  be 
invested,  and  the  many  acts  upon  which  a  valid  loca- 
tion title  is  based  and  also  the  position  of  the  bound- 
aries are  always  open  to  question  prior  to  patent. 
The  patent  is  the  formal  instrument  by  which  the 
government  conveys  the  complete  title  to  the  pat- 
entee. The  issuance  of  patent  places  beyond  ques- 
tion the  facts  concerning  location  just  mentioned. 
The  boundaries  of  the  claim  become  permanently 
fixed  and  all  the  acts  of  location  and  other  facts 
necessary  to  the  issuance  of  patent  are  conclusively 
presumed  to  be  proved.''* 

114.  Procedure  for  obtaining  patent. — This  pro- 
cedure is  somewhat  complex  and  only  the  barest 
outline  can  be  presented  here.'^^ 

The  supervision  and  disposition  of  public  lands  is 
committed  to  the  Department  of  the  Interior  acting 
through  the  General  Land  Office  and  the  local  offices. 
Local  land  offices  exist  in  the  public  land  states^ 
where  filings  are  made.  A  person  desiring  to  obtain 
a  patent  to  a  lode  claim  or  to  a  placer  on  unsurveyed 
public  land  or  a  placer  that  does  not  conform  to  the 
legal  subdivisions  of  the  public  surveys,  applies  to 
the  United  States  Surveyor  Greneral  of  the  state  in 
which  the  land  is  situated.  A  fee  is  paid,  and  the 
Surveyor  General  issues  surveying  instructions  to  a 

7*  Galbraith  v.  Shasta  Iron  Co.,  143  Cal.  94,  76  Pac.  901;  St.  Louis  Smelt- 
ing &  Eef.  Co.  V.  Kemp,  104  XT.  S.  636. 

"U.  S.  Eev.  Stats.,  §  2325.  The  General  Land  Office,  Washington,  D.  C, 
issues  a  circular  containing  the  "Mining  Laws  and  Eegulations"  governing 
these  proceedings  for  obtaining  patents  to  mining  locations. 
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United  States  deputy  mineral  surveyor  selected  by 
the  applicant.  Official  field  notes  and  plats  are  pre- 
pared. A  placer  which  conforms  to  legal  subdi- 
visions does  not  need  to  be  surveyed.  The  applicant 
posts  on  the  claim  a  notice  of  application  for  patent 
with  one  of  the  official  plats.  He  files  in  the  local 
United  States  land  office  of  the  district  in  which  the 
claim  is  situated  a  formal  application  for  patent,, 
accompanied  by  many  documents  and  proofs  re- 
quired by  the  regulations  and  having  for  their  object 
the  establishment  of  title  in  applicant  and  of  the 
fact  that  $500  has  been  expended  in  improvements  on 
the  claim,  etc.  A  notice  of  application  for  patent 
is  published  in  the  newspaper  nearest  the  claim  for 
60  days  and  another  is  posted  in  the  land  office. 
After  the  60-day  period  has  expired  (in  Alaska  the 
time  for  filing  an  adverse  claim  has  been  extended; 
see  39  L.  D.  49),  if  no  adverse  claim  on  the  ground, 
has  been  filed  by  another,  the  applicant  completes 
his  proof  of  title  by  filing  certain  additional  docu- 
ments and  pays  $5  per  acre  for  lode  and  mill  site 
claims  and  $2.50  per  acre  for  placer  claims.  If  all 
the  steps  are  regular,  the  local  officers  issue  a  cer- 
tificate of  purchase  or  certificate  of  entry,  as  it  is 
called,  and  thereupon  the  equitable  title  passes  from 
the  government  to  the  applicant  and  is  followed  by 
the  issuance  of  patent,  which  passes  the  legal  title  a& 
well  and  vests  in  the  patentee  a  complete  fee  simple 
title. 

115.    Adverse  claim. — If  during  the  60-day  period , 
an  adverse  claim  is  filed  it  must  be  followed  within 
30  days  by  a  suit  instituted  in  the  appropriate  court 
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whieli  tries  the  possessory  title  to  the  land  and  pend- 
ing its  judgment  the  proceedings  in  the  land  office 
are  suspended. 

116,  Protest. — A  protest  may  also  be  filed  by  any 
one  prior  to  issuance  of  patent  and  usually  alleges 
a  non-compliance  with  the  laws  or  regulations.  If 
sufficient  reason  appears  to  exist,  a  hearing  is  held 
in  the  local  office  to  determine  the  truth  of  the 
allegations  of  the  protest. 


473 


CHAPTER  IX. 
MINING  CONTRACTS  AND  PARTNERSHIPS. 

117.  Contracts  peculiar  to  mining  law. — There 
are  a  few  contracts  peculiar  to  the  law  of  miiung, 
but  for  the  greater  part  contractual  relations  be- 
tween persons  engaged  in  mining  are  governed  by 
the  general  rules  applicable  to  contracts.  Only  the 
exceptional  features  of  mining  contracts  will  be  dealt 
with  here. 

118.  Grubstake  contracts. — What  is  popularly 
known  in  the  West  as  a  grubstake  contract  is  an 
agreement  whereby  one  party  supplies  the  "grub- 
stake" or  provisions  and  the  outfit  and  advances 
money  to  defray  the  expenses  of  the  venture,  while 
the  other  party  goes  out  into  the  mining  regions  and 
prospects  for,  and  attempts  to  discover  and  locate, 
mining  claims.''*  Such  locations  inure  to  the  benefit 
of  both  parties,  each  being  entitled  to  a  one-half  in- 
terest where  no  other  division  is  agreed  on.  These 
contracts  are  not  required  to  be  in  writing,  since  they 
do  not  come  within  the  Statute  of  Frauds.''^  When 
the  grubstaked  prospector 'locates  mining  claims  in 
his  own  name,  a  trust  arises  which  may  be  enforced 
against  him.^^  A  grubstake  contract  must  be  distin- 
guished from  a  mining  partnership,  which  it  re- 

'« Berry  v.  Woodburn,  107  Cal.  504. 
"  Moritz  V.  Lavelle,  77  Cal.  10. 
'sHendriehs  v.  Morgan,  167  Fed.  106. 
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sembles  in  some  respects,  but  which  relation  usually 
does  not  arise  until  the  objects  of  the  grubstake 
contract  have  been  accomplished,  though  thereafter 
the  latter  may  merge  into  a  mining  partnership 
which  will  control  the  working  and  development  of 
claims  already  located. 

119.  Options — Working  bonds. — These  are  mostly 
executory  contracts  of  sale  and  they  usually  provide 
for  the  development  of  the  property  pending  a  de- 
cision by  the  option  holder  as  to  whether  he  will 
exercise  his  right  to  purchase.  Formerly  the  party 
granting  the  option  also  gave  a  bond  binding  himself 
to  furnish  a  good  title,  but  this  is  seldom  required 
now,  though  in  some  cases  a  bond  is  required  of  the 
party  to  whom  the  option  is  granted,  conditioned 
upon  a  faithful  performance  of  the  terms  of  the 
option.  Where  ore  is  mined  and  milled,  a  certain 
percentage  of  the  gross  or  net  proceeds  is  usually 
applied  on  the  purchase  price.  Time  is  of  the  es- 
sence of  such  mining  contracts,  even  if  not  specific- 
ally inserted  in  the  contract,  because  of  the  nature 
of  mining  properties,  which  are  subject  to  great  and 
sudden  fluctuations  in  value.''® 

These  contracts  must  be  in  writing  and  are  gov- 
erned by  the  rules  ordinarily  applicable  to  contracts 
affecting  real  estate.  Very  frequently  these  con- 
tracts partake  of  the  nature  of  leases  or  licenses, 
coupled  with  an  option  to  purchase. 

120.  Mining  leases  and  licenses. — The  dividing 
line  between  mining  leases  and  licenses  to  mine  is 
not  clearly  defined.    Especially  is  this  true  of  leases 

79  WiUiams  v.  Long,  139  Gal.  186;  Gaines  v.  Chew,  167  Fed.  680. 
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and  irrevocable  licenses.  These  instruments  are 
commonly  drawn  up  without  anj  special  regard  for 
the  exact  nature  of  the  rights  granted,  and  very 
frequently  they  contain  provisions  which  render  it 
doubtful  as  io  which,  class  they  properly  belong.  A 
mining  license  usually  confers  authority  to  go  on 
the  land  and  mine,  without  passing  any  estate  in 
the  mine  itself.  It  is  an  incorporeal  right  and  at- 
taches to  the  minerals  only  when  severed  and  only 
confers  a  personal  property  title.*"  A  license  is 
personal  and  therefore  non-assignable  and  is  revoca- 
ble unless  coupled  with  an  interest.  Ordiaarily  the 
test  is  whether  or  not  the  grantee  has  acquired  any 
interest  in  the  land. 

A  lease  ordinarily  conveys  an  exclusive  and  irre- 
vocable right  for  a  stated  term  and  carries  an  interest 
in"  real  property.  There  is  little  analogy  between  a 
mining  lease  and  an  ordinary  surface  lease  of  real 
property,  for  a  mining  lease  is  in  practical  effect  a 
sale  of  a  substantial  part  of  the  realty,  i.  e.,  of  the 
ore  mined  during  the  term  of  the  lease,  with  the 
rental  payable  in  installments  and  frequently  con- 
sisting of  a  percentage  of  the  proceeds.*^ 

121.  Oil  and  gas  leases. — ^Because  of  the  fugitive 
and  rnigratory  character  of  oil  and  gas,  the  rules 
of  interpretation  governing  leases  of  lands  contain- 
ing these  substances  are  in  many  respects  unique. 
To  protect  the  lessor  against  the  detriment  which 
results  from  extraction  of  oil  from  the  common  reser- 
voir by  adjoining  owners,  the  lessee  must  proceed 

80  Wheeler  v.  West,  71  Cal.  126. 

siGraciosa  Oil  Co.  v.  County  of  Santa  Barbara,  155  Cal.  140,  145,  99 
Pae.  483. 
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with  diligence  and,  contrary  to  the  general  rule,  oil 
leases  are  construed  more  strongly  against  the  lessee. 
While  equity  ordinarily  abhors  a  forfeiture,  in  the 
case  of  oil  leases  forfeitures  are  looked  on  by  the 
courts  with  favor  and  the  lessor  is  protected  against 
the  indifference  and  laches  and  injurious  conduct  of 
the  lessee.*^    This  applies  also  to  gas  leases. 

122.  Mining  partnerships. — ^A  mining  partner- 
ship differs  in  many  respects  from  an  ordinary  part- 
nership. A  mining  partnership  arises  where  two  or 
more  owners  of  mining  property  jointly  work  the 
same.  Mere  co-tenancy  without  actual  working  is 
not  sufficient  to  constitute  a  mining  partnership, 
though  an  express  agreem'ent  is  not  necessary  to 
create  it.  Unlike  an  ordinary  partnership,  the  death 
or  bankruptcy  of  a  partner  or  sale  of  his  interest  does 
not  terminate  a  mining  partnership.**  The  power  of 
a  mining  partner  to  bind  the  partnership  is  not  as 
great  as  in  the  case  of  ordinary  partnerships. 

82  Doddridge  County  Oil  &  Gas  Co.  v.  Sraitli,  154  Fed.  970,  978. 
S3  Kahn  v.  Central  Smelting  Co.,  102  TJ.  S.  641. 
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SPECIAL  BEMEDIES  AND  MISCELLANEOUS  MATTERS. 

123,  Injunction. — ^In  many  cases  where  the  de- 
fendant is  actively  mining  ore,  it  becomes  quite  im- 
portant that  the  plaintiff  secure  an  injunction 
pendente  lite  (pending  litigation)  restraining  waste, 
and  in  extreme  cases  courts  will  sometimes  grant 
temporary  restraining  orders.  Plaintiff  must,  how- 
ever, on  the  application  for  an  injunction,  make 
out  a  case  which  would  indicate  that  he  is  likely  to 
prevail  when  the  case  is  tried  on  the  merits.  Where 
the  defendant  is  solvent  and  is  working  the  mine  in 
a  satisfactory  manner  the  court  may,  in  lieu  of  an 
injunction,  compel  the  defendant  to  accovmt  regu- 
larly to  the  court  as  to  all  ore  extracted  and  may 
even  require  the  proceeds  to  be  paid  into  court 
pending  the  litigation.^* 

In  most  other  respects  the  issuance  of  injunctions 
in  mining  cases  is  governed  by  the  ordinary  rules 
applicable  to  injimctions  generally.  Too  great  a 
delay  in  applying  for  an  injunction  usually  defeats 
the  right. 

124.  Inspection  and  survey. — ^Pending  litigation, 
the  courts  are  liberal  in  allowing  opposing  parties 
the  opportunity  to  inspect,  survey  and  sample  each 
other's  properties  and  mine  workings  and  even  to 
prosecute  mining  operations  therein  at  their  own 

8<  See  Colorado,  etc.,  Co.  v.  Turck,  70  Fed.  294,  296. 
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expense  in  order  to  demonstrate  their  theories  of 
the  geological  structure.®^ 

Most  states  have  statutes  governing  this  matter, 
but  the  right  exists  independent  of  statutes. 

125.  Measure  of  damages. — The  measure  of  dam- 
ages in  an  action  for  trespass  for  ore  wrongfully 
extracted  from  another's  mine  will  depend  upon 
whether  the  trespass  was  committed  innocently,  or 
whether  it  was  willful  or  committed  so  negligentlj^ 
and  with  such  reckless  disregard  of  the  rights  of 
others  as  to  be  equivalent  to  a  willful  and  inten- 
tional trespass.  The  defendant  is  allowed  to  deduct 
the  cost  of  mining  and  milling  from  the  gross  pro- 
ceeds of  ore  taken  inadvertently  and  under  honest 
mistake,  but  when  the  defendant  took  the  ore  under 
circumstances  from  which  it  can  be  inferred  that  he 
had  knowledge  of  the  situation,  he  is  not  entitled 
to  reduce  the  recovery  by  deducting  the  cost  of  min- 
ing and  milling,  and  he  is  liable  for  the  enhanced 
value  of  the  ore  when  finally  converted  by  him.  If 
he  was  negligent  in  acquiring  knowledge,  the  tres- 
pass will  be  considered  as  if  it  were  willfully  and 
intentionally  committed.  For  example,  when  the 
owner  of  one  of  two  adjoining  mines  sinks  a  shaft 
on  his  own  property  and  mines  underground  to  the 
boundary  between  the  two  and  intentionally  or  reck- 
lessly omits  to  exercise  care  in  ascertaining  the  true 
position  of  the  boundary  and  mines  over  into  the 
other's  ground,  he  is  liable  in  the  higher  measure  of 
damages.*® 

85  Blue  Bird  M.  Co.  v.  Murray,  23  Pac.  1022  (Mont.) ;  Montana  M.  Co.  v. 
St.  Louis  M.  &  M.  Co.,  152  U.  S.  160. 
88  Eesurreetion  Gold  M.  Co.  v.  Fortune  Gold  M.  Co.,  129  Fed.  668. 
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126.  Statute  of  Limitations. — While  there  is 
authority  to  the  contrary,  the  weight  of  judicial 
authority  is  in  flavor  of  the  suspension  of  the  run- 
ning of  the  Statute  of  Limitations  when  one  mine 
owner  secretly  mines  ore  belonging  to  another  and 
thereafter  conceals  the  fact,  and  the  party  whose  ore 
is  wrongfully  taken  has  no  knowledge  or  means 
of  knowledge  of  such  trespass.  An  underground 
trespass  of  this  character  is  one  of  those  cases  where 
the  fraud  "conceals  itself"  and  the  Statute  of  Lim- 
itations does  not  begin  to  run  until  the  trespass  has 
been  discovered." 

BIBLIOGRAPHY. 

The  following  references  to  the  literature  dealing  with  the 
law  of  mines  are  for  the  benefit  of  those  who  wish  to  make  a 
more  exhaustive  study  of  the  subject.  Lindley  on  Mines  (3rd 
ed.,  3  vols.,  1914)  is  the  most  authoritative  and  comprehensive 
treatise  on  the  subject,  and  this  work  has  been  the  source  of 
much  inspiration  and  aid  in  the  preparation  of  this  article. 
Costigan  on  American  Mining  Law  (1908)  is  an  excellent  text- 
book, but  with  a  much  more  limited  scope  than  Lindley,  Morri- 
son, Mining  Rights  (14th  ed.,  1910) ,  is  a  small  book,  a  new  edition 
appearing  every  few  years,  and  contains  much  valuable  informa- 
tion. Thornton  on  The  Law  Relating  to  Oil  and  Gas  (1912)  deals 
with  this  special  phase  of  mining  law,  but  with  particular  refer- 
ence to  contractual  rights  arising  in  the  Eastern  States  rather 
than  to  the  acquisition  of  title  to  lands  containing  oil  and  gas  on 
the  public  domain.  The  General  Land  OfSce,  "Washington,  D.  C, 
issues  a  circular  containing  the  United  States  mining  laws  and 
regulations  thereunder,  which  can  usually  be  had  free  of  charge 
on  application. 

s'Lightner  Mining  Co.  v.  Lane,  161  Cal.  689,  120  Pac.  771,  Leading  Illus- 
trative Cases. 


4pn 


QUIZ  QUESTIONS 

LAW  OF  DESCENT  AND  DISTEIBUTION 

WILLS  AND  ADMINISTRATION 

GUARDIAN  AND  WARD 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

6-8.   Define  descent. 

9.  A  bachelor  dies  without  a  will.  He  leaves  no  brothers 
and  sisters,  nor  children  of  brothers  and  sisters.  To  whom 
will  his  real  estate  descend,  at  common  law? 

11.  "Would  it  make  any  difference  in  the  above  question,  if 
his  father  and  mother  were  still  living?     State  the  rule. 

12-15.  Suppose,  in  question  9,  that  the  deceased  left  a,T)rother 
and  two  sisters,  (a)  How  would  the  real  estate  go?  (b) 
Would  his  personal  property  go  the  same  way? 

16-17.  "What  is  meant  by  "blood  of  the  first  purchaser"? 

18.  "What  is  the  rule,  at  common  law,  relative  to  the  rights  of 
a  half-brother  on  the  mother's  side?  Suppose  a  man  died 
leaving  a  widow  with  a  male  child.  The  widow  married  a 
second  time  and  there  was  born  another  male  child.  Sub- 
sequently the  first  male  child  died  owning  real  estate. 
To  whom  would  this  go  at  common  law?     State  the  rule. 

20-23.  "What  is  meant  by  ' '  who  last  died  actually  seized, ' '  and 
when  is  that  important? 

24-25.  Suppose  that  one  died  a  bachelor  leaving  real  estate; 
that  he  was  the  only  child  of  his  parents  who  were  the 
only  children  of  their  parents.  His  father  and  mother 
predeceased  him.  To  whom  would  his  property  go  at  com- 
mon law?    Under  statutes? 

29.  "What  is  the  rule  relative  to  illegitimate  children  ? 

30.  To  what  extent  do  the  rules  of  distribution  apply  to  real 
estate  ? 
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34.  Define  "will." 

35.  What  is  a  nuncupative  win? 

36.  "What  is  a  codicil? 

38-43.   Give  a  brief  sketch  of  the  origin  and  history  of  wills. 

44-45.  Who  may  make  a  wiU  ? 

46.  Suppose  a  man  makes  a  will  disposing  of  "all  my  prop- 
erty to  my  son."  After  making  the  will,  he  sells  all  his 
real  estate,  but  later  buys  other  real  estate.  At  the  time 
he  made  the  will,  he  had  $500  cash  in  the  bank.  At  his 
death  he  leaves  the  real  estate  he  bought  after  the  making 
of  the  will  and  $5,000  in  the  bank.  What  does  the  son 
take  under  the  wiU? 

47-48.   Can  one  sell  his  right  to  make  a  wUl?    State  reasons. 

50.   What  is  meant  by  "alternative  wills"? 

53.  When  will  insanity  operate  to  nullify  a  will? 

54.  What  is  the  rule  as  to  a  married  woman's  right  to  make  a 
will? 

55-56.   Can  a  child  9  years  of  age  make  a  will?    Give  reasons. 

61.  Can  a  provision  in  a  will  be  legally  made  for  unborn  ille- 
gitimate children? 

63.  Explain  what  is  meant  by  the  statement  that  a  wiU  is 
"ambulatory." 

66-68.  Suppose  it  is  shown  that  a  will  of  a  testator  was  ob- 
tained by  the  fraud  of  one  of  the  beneficiaries.  The  will 
contains  also  provisions  for  others  who  had  nothing  to 
do  with  procuring  its  execution.  What  are  the  chances  of 
setting  the  will  aside?    State  the  rule. 

69.  When  can  it  be  said  that  a  wiU  is  produced  by  fraud  as 
distinguished  from  undue  influence? 

70.  Give  an  example  of  undue  influence  sufficient  to  set  aside 
a  will. 

71-76.  After  death  of  testator  it  was  contended  that  he  executed 
the  will  by  mistake.  Is  this  a  valid  objection  to  the  valid- 
ity of  the  will?    State  the  rules. 

78-80.  Is  it  sufficient  if  the  sigiiature  appears  in  the  body  of 
the  will  ?    State  the  rule. 

81-82.  What  is  meant  by  "incorporation  by  reference"? 

83.  A,  in  his  last  will,  directs  $1,000  to  be  given  to  such  per- 
son as  shall  succeed  in  flying  over  the  Atlantic  Ocean.  Is 
that  bequest  good  ? 
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84.  The  same  testator  also  gives  $500  to  be  divided  among 
those  of-  his  friends  whose  names  appeared  in  the  "Star" 
newspaper  published  in  Blankville,  on  June  1st,  1912.  Is 
that  bequest  good?  ' 

86-87.   Who  may  be  an  attesting  witness? 

88.   What  is  meant  by  attestation? 

89-90.  One  who  had  executed  his  will,  which  required  attesta- 
tion by  two  witnesses,  called  in  one  neighbor  in  the  fore- 
noon as  witness  and  acknowledged  the  instrument  as  his 
will,  whereupon  the  witness  signed.  In  the  afternoon  the 
testator  called  in  another  neighbor  and  acknowledged«,the 
will  to  him,  whereupon  that  neighbor  signed.  Is  the  will 
valid  ?    State  full  reasons. 

91.  When  is  the  testator's  intention  material? 

92.  When  does  &  subsequent  will  revoke  a  prior  one?  State 
rule. 

93-95.  A  testator  had  a  will  prepared  by  his  attorney,  who  mad;> 
a  draf;t  in  duplicate.  The  one  copy  was  properly  executed 
and  attested  and  this  the  testator  took  along  intending 
to  put  it  with  his  other  valuable  papers.  On  his  way 
home  he  stopped  at  a  tavern  where  he  imbibed  freely  to 
the  extent  of  intoxication,  and  while  thus  under  the  influ- 
ence of  liquor,  took  all  his  papers  out  of  his  pockets,  the 
wiU  included,  and  destroyed  them.  On  his  way  home  he 
met  with  an  accident  and  was  instantly  killed.  Did  he 
die  testate  or  intestate? 

96.  What  is  meant  by  ' '  dependent  relative  revocation ' '  1  State 
the  rule. 

97-98-  A  testator  makes  a  will  and  then  marries.  He  dies  sub- 
sequently without  making  a  new  will.  Does  he  die  testate 
or  intestate?  State  the  rule.  Suppose  children  have  been 
bom.    Would  that  change  the  rule  ? 

99.    Does  divorce  revoke  a  will? 

101.  When  is  a  will  republished,  and  what  is  the  effect  of  re- 
publication ? 

102.  What  is  the  exception  to  the  rule  that  a  codieU  to  a  will 
makes  the  will  speak  from  the  date  of  the  codicil? 

104.   What  is  the  distinction  between  a  lapsed  and  a  void  legacy 
or  devise? 

483 


4  DESCENT  AND  DISTEIBUTION 

105.  Suppose  a  will  gives  $500  to  A  and  A  dies  before  the 
testator.    "What  becomes  of  the  $500  legacy  ? 

106.  What  is  the  rule  where  a  legacy  is  given  to  "all  who  are 
now  my  servants"  and  some  of  these  servants  die  before 
the  testator? 

110-111.  Suppose  one  wills  a  piece  of  real  estate  to  A  and 
before  his  death  sells  the  real  estate  and  deposits  the 
money  in  a  bank  where  it  remains  until  his  death.  What 
does  A  get? 

112.   What  is  meant  by  ademption  of  specific  legacies  ? 

113-114.  What  is  the  effect  of  a  gift  by  the  testator  to  a  bene- 
ficiary under-  the  will,  during  the  testator's  lifetime? 
What  is  that  called? 

115.   State  the  meaning  and  give  the  history  of  "probate." 

117-118.   What  is  "administration"? 

119.  What  would  you  say  of  the  jurisdiction  of  courts  in  the 
administration  of  decedents'  estates? 

120.  Who  has  the  first  right  to  administer  upon  an  estate  ?  Who 
has  the  next  right? 

121-122.  Supipose  that  the  person  entitled  to  administration  is 
determined  and  he  is  ready  to  accept  the  office ;  what  is 
the  next  step  to  be  observed? 

123.  What  is  the  force  of  acts  of  one  purporting  to  be  an  ad- 
ministrator or  executor,  in  the  matter  of  the  estate,  before 
authority  is  actually  conferred? 

124.  The  various  beneficiaries  under  a  will  petition  the  court 
to  remove  the  executor  because  they  do  not  find  him  as 
congenial  as  they  might  wish.    What  should  the  court  do  ? 

125-126.  What  are  the  duties  of  an  executor  or  an  administra- 
tor? 

127.  As  a  result  of  a  breach  of  promise  to  marry,  the  young 
■  lady  in  question  died.     Can  her  administrator  sue  the 

other  party  for  the  breach? 

128.  What  should  the  inventory  contain? 

129.  What  is  the  rule  relative  to  the  administrator's  right 
where  a  building  upon  property  of  the  deceased,  covered 
by  insurance  taken  out  by  deceased,  is  consumed  by  fire? 

130.  If  you  were  administrator  of  an  estate  and  as  such  admin- 
istrator received  a  large  sum  of  money  in  cash,  belong- 
ing to  the  estate,  what  would  you  do  with  i^f 
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131.  Suppose  the  deceased  was  the  owner  of  and  conducted  a 
factory;  that  through  the  negligence  of  one  of  the  man- 
agers thereof  someone  was  injured  therein,  during  the  life 
of  the  deceased ;  and  that  no  action  was  brought  until  after 
the  decease  of  the  owner.  Against  whom  should  it  be 
brought  under  the  rules  of  the  common  law  ? 

132.  What  was  the  order  in  which  debts  were  payable  out  of 
the  estate  of  the  deceased,  at  common  law  ? 

133.  To  what  extent  is  one  of  two  joint  executors  or  adminis- 
trators bound  by  the  acts  of  the  other? 

134.  The  deceased  died  in  California  and  administration  was 
taken  out  there.  The  deceased  left  money  in  deposit  in 
New  York  City.  What  steps  should  be  taken  to  enable 
the  CaUfornia  administrator  to  get  this  inoney? 

135.  Define  "administrator  with  the  will  annexed." 

136.  Define  "administrator  de  bonis  non." 

137.  What  compensation  is  an  administrator  entitled  to? 
138-139.  Define  guardianship. 

140-141.  What  are  the  various  kinds  of  guardianship  in  the 
United  States? 

142.  (a)  Who  are  natural  guardians?  (b)  What  jurisdiction 
has  a  natural  guardian  over  the  property  of  his  ward  ? 

143-144.  (a)  What  is  meant  by  "testamentary  guardianship"? 
(b)  Who  can  be  made  testamentary  guardian? 

145-147.  Where  the  court  appoints  the  guardian,  who  should 
be  appointed? 

148-149.  What  is  the  guardian's  power  and  control  over  the  per- 
son of  the  ward? 

150.  Suppose  you  became  guardian  of  a  ward  whose  estate  con- 
sisted of  $25,000  in  gold  which  lay  in  a  safety  deposit 
vault.    What  is  the  first  thing  you  would  do? 

151.  In  what  manner  may  a  guardian  dispose  of  his  ward's 
real  estate? 

153.  State  six  ways  in  which  the  period  of  guardianship  may 
be  terminated. 

154.  Is  a  guardian  entitled  to  compensation  ? 

155.  (a)  If  the  guardian  exceeds  his  authority  in  his  admin- 
istration of  the  ward's  property,  what  remedies  has  the 
ward?  (b)  Is  a  gift  from  ward  to  guardian,  good?  (c) 
What  is  a  guardian  ad  litem  ? 
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QUIZ  QUESTIONS 

LAW  OF 
LANDLORD  AND  TENANT 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

Introduction:  Explain  the  modem  meaning  of  "landlord 
and  tenant." 

1.  What  kinds  of  property  may  be  the  subject  matter  of  a 
lease? 

2.  (a)  Define  the  different  kinds  of  tenancies. 

(b)  A  house  is  rented  from  month  to  month,  nothing  being 
said  as  to  the  length  of  time  the  tenant  shall  have  posses- 
sion.   What  kind  of  tenancy  is  created  ? 

(c)  Distinguish  a  tenancy  from  a  letting  of  lodgings.       ' 

3.  Distinguish  between  sub-letting  and  assignment. 

4.  Give  an  example  of  the  creation  of  the  relation  of  landlord 
and  tenant  by  implication. 

5.  Discuss  the  capacity  of  an  infant  to  be  a  party  to  a  lease. 
7.    Explain  what  is  meant  by  the  landlord's  reversion  in  ease 

of  a  lease. 
9.   Give  a  definition  of  a  lease. 

11.   What  is  the  difference  between  a  lease  and  a  license? 

14.  (a)  In  a  state  which  prohibits  the  sale  of  intoxicating 
liquors,  a  building  was  leased  for  a  term  of  three  years,  the 
landlord  knowing  that  a  part  of  the  premises  was  to  be  used 
for  the  sale  of  liquors.    Discuss  the  validity  of  the  lease. 

(b)  When  must  a  lease  be  in  writing? 

(c)  A  writes  B  a  letter  in  which  he  says  that  if  B  will  move 
onto  the  writer's  farm,  he  may  have  it  for  five  years,  and 
maybe  longer.    Is  this  a  good  lease  ? 

(d)  A  contract  agrees  to  lease  eighty  acres  of  land  in  D 
County,  State  of  Wisconsin,  situated  in  Sections  3  and 
4  of  a  certain  township  and  of  a  certain  range.  Is  this  a 
sufficient  description? 
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(b)  Where  rent  has  been  paid  in  advance  for  six  months, 
and  the  premises  are  totally  destroyed  by  fire  before  the 
expiration  of  the  term,  may  the  tenant  legally  recover  a  part 
of  the  advance  rent  paid  ? 
55.  A  tenant  for  a  year,  holds  over  his  term  for  two  or  three 
days,  while  moving  out  his  goods.  For  how  much  rent  is  he 
liable,  if  for  any  ? 

57.  Has  a  landlord  a  lien  upon  the  household  goods  or  crops, 
of  his  tenant? 

58.  What  is  meant  by  distress  for  rent  ? 

60.  A  lease  reads  that  it  is  made  for  "one  year  from  the  14th 
day  of  April,  1913. ' '  On  what  day  and  hour  does  the  term 
end? 

61.  In  what  kind  of  tenancy  is  a  notice  to'  quit  necessary  ? 
63,.   What  effect  has  the  sale  of  leased  premises  upon  the  lease  ? 

68.  What  is  meant  by  the  surrender  of  a  lease  ? 

69.  A  tenant's  farm  is  taken  by  a  city  for  the  purpose  of  a 
public  park.    What  are  the  tenant's  rights?  • 

71.  Upon  the  termination  of  a  lease,  may  a  landlord  take  pos- 
session by  force,  providing  the  tenant  refuses  to  vacate? 

72.  Explain  what  is  meant  by  summary  proceedings  for  the 
purpose  of  regaining  possession  of  leased  property  when  a 
tenant  holds  over  his  term. 
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QUIZ  QUESTIONS 

LAW  OF  IRRIGATION  AND 
WATER  RIGHTS 

(^The  numbers  refer  to  the  numbered  sections  in- the  text.) 

1.  Under  what  circumstances  and  to  what  extent  does  the 
common  law  regard  water  and  its  uses  as  property  ? 

2.  Give  a  general  classification  of  the  uses  of  water  and  of 
property  rights  in  streams  and  bodies  of  water. 

3.  "What  are  the  legal  systems  established  for  the  regulation 
and  protection  of  private  rights  in  water? 

4.  State  the  fundamental  difference  between  the  uses  per- 
mitted in  the  two  systems  regulating  water  rights,  with 
reference  to  climate  and  geographical  conditions. 

5.  (a)  Define  the  term,  "Riparian  Water  Rights."  (b) 
Give  the  incidents  and  limitations  attached  thereto. 

6.  What  requirement  exists  as  to  the  return  of  water  to  the 
source  of  supply  after  use? 

7.  What,  in  general,  is  the  character  of  the  use  permitted  to 
the  riparian  proprietor?  May  the  riparian  right  be  severed 
from  the  riparian  lands  to  which  it  is  incident  and  there- 
after be  dealt  with  as  a  'distinct  property  right? 

8.  At  what  time  and  in  what  part  of  this  country  was  the 
common  law  riparian  doctrine  first  modified  and  repud- 
iated and  by  what  rule  or  sys.tem  was  it  superseded  ? 

9.  Define  briefly  the  doctrine  of  appropriation,  (a)  For 
what  character  of  uses  may  appropriations  be  made?  (b) 
What  is  the  characteristic  difference  between  riparian 
rights  and  rights  acquired  by  appropriations  ? 

10.  Define  the  term,  "irrigation." 

11.  How  did  the  practice  and  law  of  irrigation  originate  in 
this  country?    What  influence  did  (a)  the  aridity  of  the 
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(b)  Where  rent  has  been  paid  in  advance  for  six  months, 
and  the  premises  are  totally  destroyed  by  fire  before  the 
expiration  of  the  term,  may  the  tenant  legally  recover  a  part 
of  the  advance  rent  paid  ? 
55.  A  tenant  for  a  year,  holds  over  his  term  for  two  or  three 
days,  while  moving  out  his  goods.  For  how  much  rent  is  he 
liable,  if  for  any  ? 

57.  Has  a  landlord  a  lien  upon  the  household  goods  or  crops, 
of  his  tenant  ? 

58.  What  is  meant  by  distress  for  rent  ? 

60.  A  lease  reads  that  it  is  made  for  ' '  one  year  from  the  14th 
day  of  April,  1913."  On  what  day  and  hour  does  the  term 
end? 

61.  In  what  kind  of  tenancy  is  a  notice  to*  quit  necessary  ? 
63.   What  effect  has  the  sale  of  leased  premises  upon  the  lease  ? 

68.  What  is  meant  by  the  surrender  of  a-lease? 

69.  A  tenant's  farm  is  taken  by  a  city  for  the  purpose  of  a 
public  park.    What  are  the  tenant's  rights?  • 

71.  Upon  the  termination  of  a  lease,  may  a  landlord  take  pos- 
session  by  force,  providing  the  tenant  refuses  to  vacate? 

72.  Explain  what  is  meant  by  summary  proceedings  for  the 
purpose  of  regaining  possession  of  leased  property  when  a 
tenant  holds  over  his  term. 
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QUIZ  QUESTIONS 

LAW  OF  IRRIGATION  AND 
WATER  RIGHTS 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  Under  what  circumstances  and  to  what  extent  does  the 
common  law  regard  water  and  its  uses  as  property  ? 

2.  Give  a  general  classification  of  the  uses  of  water  and  of 
property  rights  in  streams  and  bodies  of  water. 

3.  What  are  the  legal  systems  established  for  the  regulation 
and  protection  of  private  rights  in  water? 

4.  State  the  fundamental  difference  between  the  uses  per- 
mitted in  the  two  systems  regulating  water  rights,  with 
reference  to  climate  and  geographical  conditions. 

5.  (a)  Define  the  term,  "Riparian  Water  Rights."  (b) 
Give  the  incidents  and  limitations  attached  thereto. 

6.  What  requirement  exists  as  to  the  return  of  water  to  the 
source  of  supply  after  use? 

7.  What,  in  general,  is  the  character  of  the  use  permitted  to 
t}ie  riparian  proprietor  ?  May  the  riparian  right  be  severed 
from  the  riparian  lands  to  which  it  is  incident  and  there- 
after be  dealt  with  as  a  distinct  property  right  ? 

8.  At  what  time  and  in  what  part  of  this  country  was  the 
common  law  riparian  doctrine  first  modified  and  repud- 
iated and  by  what  rule  or  system  was  it  superseded  ? 

9.  Define  briefly  the  doctrine  of  appropriation,  (a)  For 
what  character  of  uses  may  appropriations  be  made?  (b) 
What  is  the  characteristic  difference  between  riparian 
rights  and  rights  acquired  by  appropriations? 

10.  Define  the  term,  "irrigation." 

11.  How  did  the  practice  and  law  of  irrigation  originate  in 
this  country?    What  influence  did  (a)  the  aridity  of  the 
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climate,  (b)  the  topography  of  the  country,  (c)  the  indus- 
trial pursuits  of  the  early  settlers,  (d)  formal  legislation, 
have  in  establishing  the  doctrine  of  general  consumptive 
uses?    Which  of  these  were  controlling? 

12.  May  water  for  irrigation  be  diverted  from  the  stream  and 
carried  beyond  the  limit  of  the  watershed  constituting 
the  source  ,of  supply  ?  If  so,  upon  what  theory  or  prin- 
ciple is  the  practice  allowed? 

13.  Did  the  early  decisions  of  courts  upholding  the  rule  of 
appropriation,  rest  upon  any  statutory  declaration,  or 
entirely  upon  the  law  of  natural  necessity?  What  is  the 
force  and  effect  of  the  Acts  of  Congress  of  1866  and  1870 
as  to  the  right  of  appropriation  of  water  for  beneficial 
uses? 

li.  Has  the  Supreme  Court  of  the  United  States  recognized 
the  rule  of  appropriation  as  existing  and  controlling  upon 
the  general  public  domain?  Discuss  the  case  of  Atchison 
vs.  Peterson  in  this  connection. 

15.  Upon  the  adoption  of  the  constitutione  and  the  passage  of 
laws  in  the  states  comprising  the  arid  West,  did  the  funda- 
mental rights  of  property  in  public  waters  remain  un- 
changed ?  Could  they  be  denied  or  even  changed  by  con- 
stitutions, legislatures  or  courts?  State  reasons  for  your 
answer. 

16.  Is  there  any  conflict  in  the  theory  of  origin  of  the  right 
to  appropriate?  Is  the  doctrine  of  appropriation  now 
established  in  the  arid  West  consistent  with  the  common 
law  riparian  doctrine  so  that  the  two  can  coexist  ? 

17.  What  waters  are  subject  to'  appropriation  ?  Of  what  do 
the  public  waters  consist?  Enumerate  the  sources  of 
supply  from  which  the  appropriator  may  secure  water. 

18.  (a)  Of  what  does  a  natural  stream  or  water  course  con- 
sist? (b)  Is  it  necessary  that  the  body  of  water  flowing 
therein  should  be  constant  in  volume  or  continuous  in 
flow?  (c)  Discuss  the  essential  conditions  of  permanency 
and  illustrate. 

19.  What  is  a  tributary?  What  relation  does  the  tributary 
bear  to  the  main  stream  under  the  doctrine  of  appropria- 
tion? 
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20.  Define  the  term,  "spring."  Are  spring  waters  a  source 
of  independent  appropriation? 

21.  Define  what  is  meant  by  the  term,  "lake  or  pond,"  and 
state  whether  the  waters  thereof  are  subject  to  general 
appropriation. 

22.  What  is  meant  by  the  term,  "flood  or  storm  waters"? 
Distinguish  from  waters  of  a  natural  water  course  and 
state  whether  they  may  be  appropriated  to  beneficial  uses. 

23.  (a)  State  what  is  meant  by  the  term,  "underflow."  Does 
it  form  a  constituent  part  of  the  surface  stream,  and  if 
subject  to  appropriation,  how  may  such  waters  be  appro- 
priated with  reference  to  the  surface  waters  of  the  stream  ? 
(b)  Suppose  A  is  an  appropriator  from  a  stream.  B, 
without  rights  of  appropriation  on  the  stream,  sinks  a  well 
on  the  banks  thereof,  and  by  pumping  diverts  the  under- 
flow of  the  stream  to  his  own  uses.  A's  sii;pply  of  water 
being  reduced  thereby,  he  desires  to  know  his  rights.  What 
remedy  or  remedies  does  he  have  ? 

24.  (a)  What  classes  of  underground  streams  are  there?  (b) 
What  rules  of  law  govern  the  appropriation  and  diversion 
of  such  waters?  (e)  What  does  the  term,  "developed 
waters,"  describe?  (d)  In  the  carriage  of  such  waters  to 
place  of  use,  may  the  surface  streams  and  water  courses 
be  used  as  conduits  with  full  right  to  the  appropriator  to 
take  out  again  for  his  own  uses  the  said  waters?  (e)  What 
burden  rests  upon  the  appropriator  who  thus  utilizes  the 
natural  water  course  as  a  carriage  channel? 

25.  Define  the  term,  "percolation,"  and  distinguish  it  from 
"underflow."  Are  such  waters  subject  to  general  appro- 
priation ? 

26.  (a)  What  is  the  character  of  waters  referred  to  as  "seep- 
age or  return  waters"?  (b)  State  whether  such  waters 
may  be  the  subject  of  appropriation,  (1)  while  flow- 
ing upon  or  through  the  lands  upon  which  they  have 
arisen,  (2)  after  escape  from  the  land  and  npon  the  es- 
tablishment of  a  connection  with  the  natural  stream,  (c) 
Suppose  A's  lands  have  been  injured  by  seepage  waters, 
A  thereupon  builds  a  system  of  drainage  and  ap- 
plies the  waters  so  collected  to  beneficial  use  upon  other 
lands  belonging  to  him;  thereafter  he  sells  the  water  to 
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B.  Does  B  acquire  a  valid  title  to  such  seepage  waters 
against  C,  an  appropriator  of  water  farther  down  the 
stream  ?  ' 

27.  (a)  "What  are  waste  or  diffused  surface  waters?  (b)  May 
an  appropriation  be  made  thereof  and  a  vested  property 
right  be  acquired  therein  as  against  (1)  strangers  to  the 
source  of  supply,  (2)  the  landown^  upon  whose  lands  the 
waste  or  surface  waters  arise?  (c)  What  are  the  rights 
and  duties  of  the  landowner  upon  whose  lands  waste  waters 
arise  ? 

28.  (a)  For  what  purposes  may  appropriations  of  water  be 
made?  (b)  May  appropriations  be  made  without  a  pres- 
ent intent  to  apply  water  to  a  definite  beneficial  use,  the 
use  to  be  afterward  selected  as  occasion  or  opportunity 
may  offer?  (c)  May  an  appropriation  of  water  be  made 
for  speculative  purposes?  (d)  Which  use  or  uses,  if  any, 
are  given  a  preference  under  the  law  ? 

29.  What  construction  is  given  to  the  provisions  of  constitu- 
tions granting  preference  to  certain  classes  of  uses? 

30.  (a)  Does  relative  pecuniary  value  of  the  different  uses 
determine,  to  any  extent,  the  relative  rights  of  the  re- 
spective appropriators  ?  (b)  Suppose  A,  an  appropriator, 
applies  water  appropriated  to  the  raising  of  hay  which 
produces  a  net  revenue  of  $10.00  per  acre.  B,  a  subsequent 
appropriator,  is  raising  garden  truck  which  gives  him  a 
net  income  of  $500.00  an  acre.  Water  being  scarce,  B,  re- 
lying on  the  fact  that  greater  economic  value  is  produced 
by  his  crops  and  employment  given  to  a  larger  number 
of  workers,  demands  the  water  being  used  by  A.  What 
result  and  why? 

31.  In  what  way  is  an  appropriation  of  water  for  beneficial 
uses  initiated  and  perfected? 

32.  Enumerate  four  distinct  steps  involved  in  the  process  of 
perfecting  an  appropriation. 

33.  What  is  meant  by  the  term,  "intent,"  in  reference  to  the 
appropriation  of  water?  As  a  practical  matter,  how  is 
the  nature  and  extent  of  the  intent  of  the  claimant  mani- 
fested? Enumerate  circumstances  properly  entitled  to 
consideration. 
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34.  "What  is  tl^e  necessity  for  "some  open  physical  demon- 
stration"?   In  what  does  it  consist? 

35.  (a)  What  are  the  general  provisions  of  legislation  enacted 
requiring  posting  of  notices  at  the  time  of  the  initiation  of 
an  appropriation?  (b)  Is  a  compliance  with  these  stat- 
utory provisions  a  condition  precedent  to  the  making  of 
an  appropriation,  or  are  they  directory  provisions  for  the 
better  preservation  of  the  evidence  of  the  preliminary  acts 
required?  (c)  Does  such  compliance  constitute  prima 
facie  evidence  of  the  doing  of  the  initial  acts  required? 

36.  In  general,  does  the  acquisition  of  a  water  right  by  appro- 
priation rest  upon  compliance  with  statutory  provisions  or 
upon  the  substantial  basis  of  things  done? 

37.  What  effect  may  legislation  have  upon,  (a)  substantial 
rights  acquired  or  to  be  acquired  in  the  use  of  water  for 
beneficial  purposes,  (b)  the  regulation  and  control  of  the 
processes  of  distribution? 

38.  Is  public  interference  in  the  regulation  and  control  of  the 
processes  of  distribution  justified?  What  is  the  final  step 
of  appropriation,  by  which  the  appropriator  comes  into  the 
full  enjoyment  of  his  property? 

39.  What  is  the  ijltimate  test  of  the  amount  or  extent  of  the 
appropriaiion  for  the  irrigation  of  lands,  and  what  rela- 
tion, if  any,  has  the  acreage  of  the  land  irrigated  to  the 
volume  of  water  which  may  be  diverted? 

40.  May  a  diversion  in  greater  quantity  or  for  a  longer  time 
than  the  demands  of  the  appropriator  can  reasonably^  re- 
quire, be  considered  as  an  application  to  a  beneficial  use? 
What  relation  does  the  capacity  of  the  appliances  by 
which  the  water  is  diverted  or  carried,  bear  to  the  amount 
of  the  appropriation? 

41.  May  the  appropriation  be  in  excess  of  the  carrying  ca- 
pacity of  the  diverting  ditch  ?  May  the  carrying  capacity 
of  the  diverting  ditch  be  in  excess  of  the  appropriation? 

42.  To  what  extent  is  the  appropriation  limited  or  measured 
by  the  actual  needs  and  necessities  of  the  claimant  at  the 
time  of  the  making  of  the  appropriation?  May  the  ap- 
propriation be  held  to  cover  the  requirements  for  such  ex- 
tended cultivation  of  the  lands  of  the  claimant  as  he  had 
in  view  at  the  time  of  the  making  of  the  appropriation, 
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provided,  of  course,  that  the  element  of  reasonable  time 
be  satisfied? 

43.  In  what  manner  must  the  steps  necessary  to  the  comple- 
tion of  the  appropriation  be  actually  performed? 

44.  Is  there  a  statutory  rule  defining  diligence  for  all  eases 
or  must  the  rule  of  diligence  be  determined  in  each  case  in 
the  light  of  the  circumstances  surrounding  the  particular 
enterprise  ? 

45.  What  elements  may  be  properly  considered  in  ascertaining 
whether  the  appropriation  has  been  completed  with  dili- 
gence ? 

46.  If  diligence  has  been  exercised  in  completing  the  appro- 
priation by  actual  application  of  th^  water  to  beneficial 
use,  what  rule  of  law  may  the  appropriator  claim  the  bene- 
fit of  ?  Define  "the  rule  of  relation  back"  and  account  for 
the  necessity  of  its  adoption. 

47.  What  is  the  fundamental  maxim  or  rule  by  which  the  rel- 
ative rights  of  appropriators  of  water  for  beneficial  uses 
are  determined  ?  How  did  the  rule  originate  ?  What  test 
has  been  established  to  fix  the  "time'"  which  is  the  "first"? 

48.  State  the  two  theories  of  original  ownership  of  the  public 
waters  subject  to  appropriation. 

49.  In  the  arid  parts  of"  the  United  States,  did  land,  together 
with  all  the  innavigable  streams  flowing  thereon,  orig- 
inally constitute  an  unsevered  public  domain  of  -which 
the  federal  government  was  the  sole  proprietor?  Was  it 
then  in  the  power  of  the  federal  government  to  sever  the 
title  to  land  and  water  and  make  separate  conveyance  of 
each,  by  dedication,  general  grant,  or  individual  grant  ? 

50.  (a)  What  afBrmative  statutory  provisions,  if  any,  were 
made  respecting  the  asserted  rights  of  settlers  to  divert 
waters  for  beneficial  uses  and  thereby  acquire  property 
therein?  (b)  In  what  way  was  this  practice  of  settlers 
acquiesced  in  by  the  federal  government?  (c)  Did  the 
United  States  part  with  title  to  the  public  waters  to  the 
states  upon  their  admission  severally  into  the  Union  and 
the  acknowledgment  of  their  proprietorship  and  jurisdic- 
tion by  the  government? 

51.  Distinguish  between  the  ideas  of  proprietorship  and  juris- 
diction, as  applied  to  the  respective  rights  o£  the  federal 
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• 
and  state  governments  in  public  waters.     What  error,  if 

any,  has  arisen  from  a  confusion  of  these  ideas? 

52.  What  provisions  were  made  in  the  Desert  Land  Act,  March 
3,  1877,  with  reference  to  th,e  waters  of  the  innavigable 
streams  upon  the  public  domain  of  the  United  States? 

53.  (a)  What  is  the  ultimate  source  of  title  in  the  appropriator 
of  water  from  the  public  domain?  (b)  Of  what  impor- 
tance in  the  derivation  of  title  is  the  severance  of 'the  title 
to  land  and  water,  and  the  dedication  by  the  United  States 
government  of  the  water  to  appropriation  and  beneficial 
use  by  private  settlers  on  the  public  lands? 

54.  (a)  Miay  the  riparian  right  be  severed  from  the  land  to 
which,  it  is  appurtenant  and  solely  conveyed  as  a  separate 
property  right?  (b)  Is  there  any  logicgj  connection  be- 
tween this  right  of  severance  and  conveyance,  and  the 
origin  of, titles  by  appropriation?  ' 

55.  (a)  Is  or  is  not  the  water  right  by  appropriation  in  its 
nature  appurtenant  to  particular  lands?  (b)  Is  there 
any  limitation  upon  the  right  to  segregate  land  and  water 
or  is  a  eomrplete  severance  thereof  permitted?  (e)  How 
is  this  done' and  why? 

56.  What  is  property?  Are  the  rights  acquired  by  appropria- 
tion, property  ?  Name  the  three  chief  elements  which  con- 
stitute the  property  right  in  appropriation. 

57.  Do  both  the  first  and  last  appropriators  upon  the  stream 
have  property  rights  in  their  appropriations?  (1)  Sup- 
pose A,  in  the  year  1875,  perfected  an  appropriation  for 
10  cubic  feet  of  water  and  B,  in  .1876,  perfected  an  appro- 
priation' for  15  cubic  feet  of  water  upon  the  same  stream, 
the  flow  in  the  stream  rarely  exceeding  18  cubic  feet. 
Which  appropriation  possesses  the  greater  value  upon  the 
facts  stated?  (2)  Suppose  A  in  1880  enlarges  his  original 
appropriation  to  20  feet.  Is  A's  enlarged  user  of  10  feet 
prior  or  subsequent  to  B  's  appropriation  ? 

58.  (.a)  Is  the  body  of  the  water  while  flowing  in  the  stream 
private  property?  If  not,  why  not?  (b)  In  what  does 
the  property  right  of  an  appropriation  chiefly  consist  ? 
(c)  When,  if  ever,  does  a  property  right  in  the  very 
water  itself  arise?     (d)  If  tjhe  water  itself  may  be  re- 
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# 
dnced  to  private  ownership,  is  it  real  or  personal  prop- 
erty? 

59.  Is  the  right  of  appropriation  in  water  a  corporeal  or  in- 
corporeal hereditament?  Is  the  water  right  real  property? 
If  so,  is  it  dealt  with  and  conveyed  as  other  real  estate  ? 

60.  GJenerally,  in  what  ways  may  water  rights  be  sold  and  con- 
veyed? Suppose  A  owns  Blackacre,  which  is  irrigated  in 
the  four  following  ways:  (a)  by  water  supplied  to  A 
by  the  X  company,  a  mutual  ditch  company,  by  reason  of 
A's  ownership  of  stock  in  said  company;  (b)  by  water  sup- 
plied from  the  Y  company's  ditch,  A's  right  to  this  water 
resting  upon  a  contract  with  the  company;  (c)  by  propor- 
tionate ownership  together  with  other  private  persons  in 
a  ditch  which  delivers  water  within  the,  boundary  of 
A's  land;  (d)  by  water  developed  from  waste  and  seepage 
waters  upon  Blackacre.  A  sells  Blackacre  to  B,  together 
with  his  entire  water  supply.  How  should  transfer  or  con- 
veyance of  the  water  rights  above  described  be  made  ? 

61.  May  a  water  right  be,  (a)  devoted  to  a  beneficial  use  dif- 
ferent from  that  for  which  the  appropriation  was  originally 
made,  (b)  diverted  from  the  stream  at  a  point  different 
from  that  of  original  diversion,  (c)  applied  at  a  place  of 
use  other  than  the  point  of  original  user? 

62.  (a)  Does  the  right  exist  in  the  enumerated  cases,  if  at  all, 
by  virtue  of  statutory  permission  or  as  an  inherent  inci- 
dent of  the  property  right  ?  (b)  If  the  right  exists,  is  it 
an  absolute  or  a  restricted  right?  (c)  What  is  the  limita- 
tion upon  the  right?  ' 

63.  What,  in  general,  constitutes  such  injury  in  the  eyes  of  the 
law  as  will  result  in  a  denial  of  the  right  to  change  the 
character,  or  place  of  use,  or  point  of  diversion?  State  the 
general  rule  of  law,  if  any  there  be,  defining  such  injury. 

64.  Upon  whom  rests  the  burden,  in  a  proceeding  praying 
change  of  purpose  or  place  of  use,  or  of  point  of  diversion, 
of  showing  injury  or  absence  of  injury  to  other  appropria- 
tors? 

65.  In  a  suit  for  change  of  point  of  diversion,  wiU  a  greater 
diversion  ever  be  allowed,  either  as  to  time  or  quantity,  at 
the  new  point  of  diversion,  than  was  made  at  the  old  point 
of  diversion?     State  the  objection  most  generally  raised 
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against  the  granting  of  a  petition  for  change  of  point  of 
diversion. 

66.  Is  it  a  test  either  of  the  right  to  change  purpose  or  place 
of  use,  or  point  of  diversion,  that  a  larger  acreage  will  be 
served  by  the  same  water  supply  after  the  change  than 
before? 

67.  Enumerate  ways  in  which  water  rights,  after  the  acquisi- 
tion by  appropriation  thereof,  may  be  lost  to  the  owner 
otherwise  than  by  voluntary  sale  and  transfer. 

68.  Define  abandonment. 

69.  State  the  elements  necessary  to  establish  abandonment, 
and  explain  how  abandonment  is  manifested. 

70.  (a)  Does  non-user  of  water  constitute  abandonment? 
(b)  Is  there  a  presumption  of  abandonment  from  non- 
use?  (c)  What  is  the  general  presumption  in  regard  to 
the  relinquishment  of  a  valuable  right? 

71.  May  non-user  of  the  water  for  an  unreasonable  length  of 
time,  raise  any  presumption  against  the  owner?  If  so, 
what  is  the  presumption? 

72.  Is  there  any  analogy  or  relation  between  the  rule  of  dili- 
gence in  the  aequi^tion  of  water  rights,  and  the  non-user 
of  an  appropriation  for  a  period  of  time,  iii  relation  to  the 
question  of  abandonment? 

73.  Upon  whom  rests  the  burden  of  proof  upon  the  issue  of 
abandonment  being  raised? 

74.  What  is  the  effect  of  abandonment  ?  To  whose  benefit  does 
an  abandonment  inure? 

75.  May  one,  by  making  adverse  use  of  a  water  right  under 
color  of  title,  acquire  a  prescriptive  fight  as  against  the 
owner  ?    In  such  case  is  the  old  title  destroyed  and  a  new 

'  title  created,  or  is  the  old  title  transferred  by  operation  of 
law  against  the  consent  of  the  former  owner? 

76.  Distinguish  fuUy  between  prescription  and  appropriation. 

77.  Define  estoppel.  May  the  rights  of  an  appropriator  be  im- 
paired or  lost  by  an  estoppel  against  him  ? 

78.  Do  the  titles  to  water  rights  appear  upon  the  public  rec- 
ords, in  the  first  instance,  as  in  the  ease  of  lands  and  tene- 
ments generally?    If  not,  why  not? 

79.  What  statutes  have  been  enacted  in  the  arid  states  provid- 
ing for  the  filing  of  sworn  statements  of  claim  with  certain 
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officers  ?  What  is  the  effect  of  such  statements,  and  do  they 
constitute  final  and  conclusive  record  evidence  of  title? 
80-81.  (a)  What  were  the  early  methods  adopted  for  the  deter- 
mination of  titles  ia  water  rights?  (b)  Were  those  methods 
adequate,  and  how  was  the  jurisdiction  determined  and 
exercised  ? 

82.  What  fundamental  difficulties  in  the  way  of  the  quiet, 
definite,  and  lawftil  enjoyment  of  rights  acquired  by  ap- 
propriation were  felt  by  the  early  settlers  under  the  loose 
methods  practiced? 

83.  What  general  provisions  were  covered  by  statutory  enact- 
ments in  relation  to  water  fights?  Is  such  legislation  de- 
claratory and -regulative  only,  or  does  it  grant  new  rights? 

84.  State  the  purpose  of  a  general  statutory  adjudication  of 
water  rights.  How  are  such  proceedings  initiated  and 
prosecuted  ? 

85.  Is  the  proceeding  a  special  one  not  provided  for  or  gov- 
erned by  codes  of  civil  procedUfe^'generaUy?  What  is  the 
nature  of  such  adjudication:  in  personam,  quasi  ia  rem,  or 
in  rem? 

86.  What  parties  are  required  to  participate  in  the  proceed- 
ings? What  character  of  proof  may  they  offer?  Before 
whom  may  the  proof  be  made  ? 

87.  Is  the  decree  rendered  a  general  one  covering  all  the 
issues  raised  by  all  the  parties?  State  in  general  what 
provisions  the  decree  should  contain. 

88.  Does  the  decree  initiate  and  grant  new  rights  pr  titles, 
or  merely  embody  perpetual  record  evidence  of  rights  al- 

,  ready  acquired?  May  an  appropriation  be  awarded  for 
water  ia  excess  of  that  actually  applied  td  beneficial  use? 
What  sources  of  water  supply,  in  addition  to  the  main 
stream,  are  embraced  in  the  decree  ? 

89.  Does  the  decree  become  final,  (a)  as  against  parties  within 
the  district,  (b)  as  against  parties  outside  the  district  and 
on  the  same  stream? 

90.  Even  Tfhen  rights  were  ascertained  and  defined  by  courts 
of  chancery,  was  the  enjoyment  of  the  rights  by  the  ap- 
propriator  assured  among  the  early  settlers? 

91.  What  plan  of  distribution  early  grew  up  to  insure  peace- 
ful enjoyment  of  rights  ?    Did  it  prove  successful  ? 
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92.  What  statutory  method,  if  any,  has  been  provided  for  the 
distribution  through  public  authority  of  the  waters  of  the 
public  streams?  Enumerate  the  officers  in  charge.  Sta.te 
the  general  framework  of  the  system  of  statutory  control 
provided. 

93.  Define  powers  and  duties  of  the  water  commissioner. 

94.  Define  powers  and  duties  of  the  division  engineer. 

95.  Define  powers  and  duties  of  the  state  engineer.     ' 

96.  How  does  the  state  justify  its  interference  with,  and  con- 
trol over,  these  private  property  rights? 

97.  What  are  the  appliances  usually  necessary  in  reducing  the 
water  to  possession  and  utilizing  it  by  application  to  bene- 
'ficial  uses? 

-98.  Describe  generally  the  method  of  diversion  of  water  from 
the  main  stream  so  as  to  apply  it  to  beneficial  use  upon  the 
individual  farms  in.  the  area  irrigated. 

99.  Where  immediate  need  does  not  require  the. use  of  the 
water,  what  appliances  and  methods  are  employed  for  the 
saving  and  utilization  of  the  water  when  needed  later? 

100.  (a)  For  what  two  purposes  are  dams  constructed  in  a 
stream?  (b)  Suppose  A,  by  a  dam  constructed  in  the 
stream,  diverts  water  through  his  ditch  and  applies  it  to 
beneficial  use,  while  B,  by  a  dam  constructed  in  the  river, 

V  impounds  the  water  in  the  channels  thereof,  and  months 
later  diverts  and  applies  the  water  so  stored  to  beneficial 
use.    Has  B  made  as  perfect  an  appropriation  as  A? 

101.  (a)  In  what  way  are  rights  of  way  for  canals  and  ditches 
and  the  land  embraced  in  reservoir  sites  secured,  as 
against  an  owner  or  owners  lii^willing  to  sell?  (b)  What 
principle  justifies  the  taking  of  private  property  in  such 
case  without  the  owner 's  consent  ? 

102.  (a)  What  is  the  rule  of  liability  imposed  by  the  law  upon 
the  owner  of  ditch  or  reservoir  appliances  for  injury  result- 
ing from  the  escape  of  water  from  the  ditch  or  reservoir 
of  such  owner?  (b)  Suppose  water  escapes  from  a  ditch  or 
reservoir  owned  by  A,  injuring  the  lands  of  B,  owing  to 
the  following  causes:  (1)  defective  construction  by  con- 
tractor without  knowledge  of  A;  (2)  defective  construc- 
tion known  to  A;  (3)  defective  construction  which  A  is 
negligent  in  not  knowing  of;   (4)  imperfect  repairs  not 
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known  to  A;  (5)  negligent  repairs  known  to  A;  (6)  faulty 
repairs  which  A  is  negligent  in  not  knowing  of;  (7) 
original  construction  made  with  all  reasonable  foresight; 
(8)  original  construction  perfect;  escape  of  waters  caused 
by  "act  of  God";  (9)  seepage.  In  what  eases,  if  any,  is  A 
liable  to  B  in  damages? 
103.'  (a)  "What  was  the  character  of  the  original  enterprises  for 
the  irrigation  of  lands,  and  where  were  they  situated  with 
reference  to  the  natural  stream?  (b)  With  the  fuller  de- 
velopment of  the  country  and  the  necessity  of  larger  enter- 
prises to  reclaim  large  bodies  of  land  situated  upon  the 
higher  levels  and  farther  away  from  the  streams,  what  two 
principal  methods  of  ownership  and  control  have  been 
utilized? 

104.  Into  what  classes  may  the  private  irrigation  companies  be 
roughly  grouped? 

105.  (a)  What  is  meant  by  the  term  "quasi-public  carriers"? 
(b)  Describe  briefly  the  method  of  conducting  the  busi- 
ness practiced  by  a  company  engaged  as  a  qnasi-public 
carrier.  .  ' 

106.  What  is  meant  by  the  term  "mutual  ditch  company"? 
State  the  method  of  doing  business  used  by  such  companies. 

107.  (a)  May  ditch  companies  appropriate  water?  If  so,  in 
what  capacity  are  the  appropriations  acquired  and  held  by 
the  company?  (b)  In  general,  does  the  ditch  company 
act  in  all  matters  for  its  stockholders  in  acquiring  and  pro- 
tecting rights  to  the  use  of  water,  (1)  where  the  water 
rights  are  represented  by  the  stock  of  the  corporation,  (2) 
where  the  water  right?  are  conveyed  by  deed  or  contract  of 
the  company? 

108.  (a)  What  is  meant  by  the  term  "irrigation  districts"? 
May  these  be  organized  with  or  without  legislative  consent? 
In  which  of  the  following  classes  do  such  corporations  be- 
long: (1)  private;  (2)  public;  (3)  quasi-municipal;  (4) 
municipal?  (b)  State  the  general  process  of  organization, 
the  method  of  government,  and  their  power  to  incur  in- 
debtedness for  the  construction  of  irrigation  works. 
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LAW  OF  MINES  AND  MINING 

1.  Give  a  brief  outline  of  the  origin,  growtl^and  development 
of  mining  law  in  the  United  States.  . 

2.  How  does  the  mining  law  in  the  original  states  and  Texas 
differ  from  the  mining  law  of  the  remainder  of  the  United 
States? 

3.  Does  the  general  federal  mining  law  apply  to  the  states  of 
the  Middle  West? 

4.  Where  is  the  federal  system  of  "American  Mining  Law*' 
in  force? 

5.  Into  what  chronological  periods  is  the  mining  law  of  the 
United  States  naturally  divided  ?  ' 

6.  What  provision  relating  to  mines  was"  inserted  in  most 
of  the  Royal  Charters  ?  , 

7.  How  did  Congress  legislate  regarding  the  lead  and  copper 
mines  of  the  Middle  West  ?  Was  leasing  of  mineral  lands 
considered  a  success? 

8.  What  steps  did  the^ovemment  take  regarding  the  con- 
trol of  mining  on  public  land  in  the  early  days  following 
the  discovery  of  gold? 

9.  Describe  the  origin  and  growth  of  the  miners'  customs  and 
regulations  in  early  days. 

10.  How  were  the  mining  districts  organized  and  what  was 
the  nature  of  the  rules  adopted  in  most  of  them? 

11.  What  was  the  attitude  of  the  courts  and  the  state  legis- 
latures toward  these  mining  districts? 

12.  What  is  the  date  of  the  first  general  federal  mining  act 
and  has  it  any  present  practical  importance? 

13.  What  are  the  main  characteristics  of  the  Act  of  1866? 

14.  What  are  the  main  features  of  the  Federal  Act  of  1870? 
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15.  What  is  the  date  of  the  federal  mining  act  now  in  force 
inthftWest? 

16.  What  are  the  main  points  of  distinction  between  the  Act 
of  1866  and  the  Act  of  1872  ? 

17.  In  what  respect  did  the  Act  of  1872  change  the  placer 
mining  law  ? 

18.  What  other  significant  provisions  vere  included  in  the  Act 
of  1872?  '  ^  , 

19.  Of  what  specific  elements  is  the  American  Mining  Law  com- 
posed? 

20.  How  was  the  public  land  within  the  original  states  owned 
and  what .  constitutes  the  public  domain  of  the  United 
States? 

21.  When  the  United  States  acquired  title  to  its  public  domain, 
what  became  of  the  grants  included  therein  previously 
made  by  former  sovereigns  ?  Were  minerals  excepted  from 
these  grants? 

22.  Has  the  public  domain  ever  been  disposed  of  by  auction? 

23.  What  are  pre-emption  claims? 

24.  Describe  the  different  kinds  of  homesteads. 

25.  What  are  the  main  features  of  the  Timber  and  Stone  Act  f 

26.  How  are  desert  lands  acquired? 

27.  What  are  railroad  grants?  -~ 

28.  H6w  are  town  sites  acquired? 

29.  What  is  scrip  as  applied, to  public  land? 

30.  Name  some  special  reservations  of  public  land  which  are 
devoted  to  governmental  purpapes. 

31.  How  are  coal  lands  disposed  of? 

32.  What  is  the  nature  of  the  grants  made  by  the  federal 
government  to  the  states? 

33.  What  is  a  land  patent  ?  Does  a  patent  to  agricultural  lands 
convey  miuerals  existing  in  such  lands  ? 

34.  (a)  What  terms  are  used  in  the  various  mining  acts  to 
express  the  idea  of  mineral  lands,  and  what  is  the  meaning^ 
of  the  word  "mineral"  as  used  in  these  acts? 

(b)   What  are  the  tests  usually  employed  to  determine 
whether  lands  are  mineral  in  character? 

35.  Give  a  list  of  non-metallic  substances  which  have  been  held 
to  be  mineral  in  character. 

36.  Into  what  two  broad  divisions  are  mineral  lands  classified  ? 
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37.  (a)  Who  may  acquire  rights  to  public  mineral  lands? 
(b)  May  a  minor  locate  a  mining  claim? 

38.  (a)  What  is  the  status  of  a  location  made  by  an  alien? 
(b)  Does  the  conveyance  to  a  citizen  of  a  location  made 
by  an -alien  alter  the  situation? 

39.  From  a  geological  standpoint,  how  are  veins  classified  and 
described  ? 

40.  (a)  How  have  veins  or  lodes  been  defined  from  the  judicial 
standpoint  ? 

(b)  Illustrate  by  examples  of  mineral  deposits  which  have 
been  held  to  be  included  within  the  term  "vein  or  lode." 

41.  What  is  rock  in  place  within  the  meaning  of  the  statute? 

42.  What  character  of  mineral  deposit  may  be  located  as  a' 
lode? 

.43.  What  are  the  different  meanings  of  the  word  "location"? 

44.  What  are  the  requirements  of  location  contained  in  the 
.  federal  statutes  ? 

45.  In  what  respect  has  state  legislation  supplemented  the 
federal  requirements?  ( 

46.  Why  is  a  discovery  of  mineral  required  and  how  essential 
is  it  to  the  validity  of  the  location  ? 

47.  What  kind  of  a  discovery  is  necessary  in  the  case  bf  a 
lode  claim?  What  is  the  Ordinary  test  applied  as  to  the 
sufficiency  of  a  discovery? 

48.  (a)  On  what  portion  of  the  vein  inust  the  discovery  be 
made  and  in  what  part  of  the  claim? 

(b)  If  two  adjoining  lode  locations  are  staked  out  by  the 
same  person  %,nd  a  discovery  is  made  on  one  of  them  of  a 
gold-bearing  vein  of  quartz  at  a  point  but  three  or  four 
feet  distant  from  where  the  vein  would  normally  cross  into 
the  other  location,  but  the  vein  is  not  in  evidence:  in  the 
other  location,  being  covered  to  a  depth  of  several  feet  by 
loose  slide  material,  will  the  one  discovery  suffice  to  validate 
both  locations? 

(c)  If  A  owning  a  senior  claim  allows  his  only  point  of 
discovery  to  be  patented  by  its  being  inadvertently  in- 
cluded in  the  conflict  area  of  a  junior  location,  what  effect 
will  this  loss  of  discovery  have  on  the  senior, claim? 

49.  What  length  of  time  may  a  locator  take  for  marking  a  dis- 
covery? 
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50.  (a)  Prior  to  discovery  of  minerals,  what  is  the  status  of 
the  location  ? 

(b)  If,  after  A  has  staked  out  a  claim  and  performed  the 
other  acts  of  location  excepting  the  making  of  a  discovery, 
B  enters  into  possession  of  another  portion  of  the  ground 
so  staked  by  A  and  also  stakes  out  a  location  identical  with 
A's,  and  B  makes  the  first  dicovery,  which  one  is  entitled 
to  the  ground? 

51.  What  is  a  discovery  shaft  and  what  are  the  usual  re- 
quirements relating  to  such  a  shaft? 

52.  (a)  What  is  the  object  of  posting  a  notice  of  location  on 
the  claim  ? 

(b)  Is  such,  a  notice  essential  to  the  validity  of  the  loca- 
tion? 

(c)  What  facts  are  such  notices  ordinarily  required  to 
contain  ? 

(d)  Write  out  a  brief  location  notice  containiag  the  main 
essentials. 

53.  (a)  What  is  the  object  of  requiring  a  notice  of  location  to 
be  recorded? 

(b)  Is  recording  a  requisite  of  a  valid  location? 
-     (c)  What  facts  must  a  recorded  notice  contain? 

54.  With  what  accuracy  must  the  claim  be  described  in  the 
recorded  notice  of  location? 

55.  (a)  What  is  the  character  of  the  marking  or  staking  of 
the  location  on  the  ground  required  by  the  mining  law? 
(b)  What  is  the  maximum  size  of  a  lode  location  ? 

56.  How  long  a  time  may  a  locator  take  to> mark  his  location? 

57.  (a)  What  sort  of  corner  monuments  are  customary  in  the 
mining  districts  ? 

(b)  What  is  the  effect  of  allowing  the  corner  monuments 
to  become  obliterated? 

58.  If  A  makes  a  valid  location  and  while  it  is  still  valid  and 
existing,  B  makes  another  location  covering  all  or  a  portion 
of  the  same  ground,  then,  if  A's  location  thereafter  ter- 
minates either  by  abandonment  or  forfeiture  through  fail- 
ure to  perform  assessment  work,  and  C  still  later  includes 
in  a  third  location  the  ground  originally  included  in  and 
common  to  A's  and  B's  locations,  to  whom  does  the  con- 
flict area  belong,  to  B  or  to  C  ? 
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59.  (a)  What  is  the  object  of  the  end  lines  of  a  lode  location 
and  what  position  should  they  occupy  with  respect  to  the 
side  lines  and  to  each  other? 

(b)  How  do  broken  end  lines  ^ff6ct  the  rights  ordinarily 
attaching  to  a  lode  location  ? 

60.  (a)  How  is  the  position  of  the  side  lines  of  a  lode  location 
usually  determined? 

(b)  Do  broken  side  lines  have  any  effect  on  the  validity 
of  the  location? 

61.  What  are  side-end  lines  ? 

62.  (a)  A  stakes  out  a  location  1900  feet  in  length.  How  does 
this  affect  the  validity  of  his  location? 

(b)  If,  after  a  location  which  does  not  exceed  1500  x  600  ft. 
has  been  staked  in  good  faith  by  A,  it  is  discovered  that 
the  apex  of  the  vein  departs  materially  from  the  center 
line  of  the  claim  so  that  a  large  portion  of  the  surface  area 
of  the  claim  is  more  than  300  feet  from  the  vein  apex, 
can  B  lawfully  locate  such  portion  of  the  surface  area 
on  the  theory  that  it  is  in  excess  of  what  A  may  rightfully 
claim  ? 

63.  (a)  Define  the  apex  of  a  vein. 

(b)  Why  is  the  position  of  the  apex  within  the  lode  claim 
of  importance? 

(c)  What  is  a  blind  apex? 

64.  What  is  the  dip  of  a  vein? 

65.  What  is  the  strike  of  a  vein  and  what  relation  does  the 
strike  bear  to  the  dip? 

66.  (a)  Define  extralateral  right. 

(b)  What  determines  the  extent  of  the  extralateral  right 
in  any  particular  case? 

67.  What  was  the  character  of  the  extralateral  right  granted 
by  the  Act  of  1866? 

68.  When  the  end  lines  of  an  1866  location  are  parallel,  how 
is  the  extralateral  right  defined  ? 

69.  When  the  end  lines  of  an  1866  location  converge  in  the 
direction  of  the  dip  of  the  vein,  how  have  the  courts  decided 
that  the  extralateral  right  shall  be  measured? 

70.  When  the  end  lines  of  an  1866  location  diverge  in  the 
direction  of  the  dip  of  the  vein,  how  is  the  extralateral 
right  measured? 
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71.  What  is  the  character  of  the  extralateral  right  granted 
imder  the  Act  of  1872  and  how  does  it  differ  from  that 
granted  by  the  Act  of  1866? 

72.  When  end  lines  of  an  1872  location  are  parallel  and  the 
apex  of  the  vein  extends  from  end  line  to  end  line,  how 
is  the  extralateral  right  defined? 

73.  When  the  end  lines  of  an  1872  location  converge  in  the 
direction  of  the  dip  of  the  vein,  how  is  the  extralateral 
right  defined? 

74.  When  the  end  lines  of  an  1872  location  diverge  in  the 
direction  of  the  dip  of  the  vein,  how  does  this  affect  the 
extralateral  right  ? 

75.  Where  the  apex  of  the  vein  crosses  an  end  line  of  an  1872 
location  and  instead  of  extending  through  the  location  to 
the  bther  end  line,  departs  through  one  of  the  side  lines, 
how  is  the  extralateral  right  measured? 

,  76.  (a)  When  the  apex  of  the  vein  crosses  both  side  lines  of  a 
location,  how  does  this  affect  the  exercise  of  an  extralateral 
right  ? 

(b)  Does  it  make  any  difference  whether  the  side  lines 
are  parallel  or  not? 

77.  When  the  apex  of  the  vein  enters  and  departs  through  the 
same  side  line  without  crossing  either  end  line,  how  is  the 
extralateral  right  affected  ?  ^ 

78.  WTien  the  vein  enters  through  one  end  line  but  terminates 
within  the  claim,  what  is  the  measure  of  the  extralateral 
right? 

79.  (a)  What  are  secondary  veins? 

(b)  When  the  secondary  and  primary  veins  have  the  same 
extent  through  the  claim,  how  are  the  extralateral  rights 
on  the  secondary  vein  measured? 

80.  (a)  What  is  the  measure  of  the  extralateral  right  on  a 
secondary  vein,  the  apex  of  which  does  not  have  the  same 
direction  and  extent  within  the  claim  as  the  apex  of  the 
discovery  Vein  ? 

(b)  Where  the  apex  of  the  discovery  vein  crosses  both  end 
lines  of  the  cla:im  and  the  apex  of  a  secondary  vein  crosses 
both  side  lines,  can  an  extralateral  right  be  exercised  on 
the  secondary  vein? 
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81.  When  the  apex  of  a  broad  lode  is  bisected  by  the  side  line 
common  to  two  claims,  has  the  junior  claim  any  extralateral 
right,  and  if  so,  how  is  it  measured  ? 

82.  When  the  extralateral  sweep  or  segment  of  a  vein  apexing 
in  the  junior  claim  is  intersected  on  its  dip  by  the  extra- 
lateral  sweep  of  a  senior  claim  located  on  another  portion 
of  the  apex  of  the  same  vein,  how  are  the  respective  extra- 
lateral  rights  of  the  two  claims  measured? 

83.  When  a  vein  near  the  surface  divides  or  splits  and  has 
two  branches  apexing  in  two  different  claims  and  when 
these  branches  unite  in  depth  and  form  a  single  vein, 
which  claim  is  entitled  to  the  entire  vein  below  the 
junction  ? 

84.  (a)  A  vein  apexes  in  a  junior  location,  but  on  its  dip 
passes  beneath  the  surface  of  a  patented  senior  claim,  has 
the  junior  claimant  a  right  to  mine  on  the  dip  of  the  vein 
beiieath  the  senior  surface?  (b)  Would  the  case  be  altered 
if  the  vein  dipped  beneath  agricultural  land  patented  prior 
to  the  making  of  the  mining  location? 

.85.  What  must  the  owner  of  the  apex  of  a  vein  prove  in  order 
to  justify  his  right  to  mine  beneath  the  surface  of  adjoin- 
ing ground  owned  by  another? 

86.  What  is  a  placer?  Give  some  examples  of  placer  de- 
posits. 

87.  What  are  the  usual  requirements  for  a  placer  location  ? 

88.  What  is  the  character  of  discovery  required  in  the  case 
of  a  placer  location? 

89.  What  can  you  say  of  the  necessity  of  staking  a  placer 
claim  ? 

90.  What  are  association  placers  and  what  is  the  maximum  area 
allowed  for  a  single  location? 

91.  If  only  five  out  of  the  eight  names  appearing  on  a  placer 
location  of  the  maximum  area  are  those  of  persons  who  are 
actually  in  good!  faith  interested  in  the  location,  what  effect 
will  this  have  on  the  validity  of  the  location? 

92.  (a)  What  should  the  notice  of  location  of  a  placer  claim 
contain  ? 

(b)  Write  out  a  brief  notice  of  location  of  a  placer  claim. 

93.  What  are  the  usual  requirements  regarding  the  recording 
of  a  notice  of  location  of  a  placer  claim? 
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94.  Is  it  costomary  to  require  discovery  work  to  be  performed 
by  the  locators  of  placer  locations  ? 

95.  (a)  Do  placer  locations  have  to  conform  to  legal  sub- 
divisions ? 

(b)  Is  there  any  exception  to  the  rule? 

96.  When  a  placer  location  is  found  to  be  excessive  in  area 
can  the  person  who  discovers  the  excess  locate  adversely 
any  part  of  the  excessive  placer  location  that  he  chooses  1 

97.  How  is  the  tunnel  right  acquired  and  what  is  the  nature 
and  extent  pf  the  tunnel  right? 

98.  (a)  What  is  a  mill  site?  (b)  What  are  the  two  classes  of 
mill  sites?  i 

99.  What  is  the  character  of  the  improvements  required'  to 
validate  a  miU  site  of  the  first  class? 

100.  What  kind  of  improvements  must  be  placed  on  a  mill  site 
of  the  second  class  ? 

101.  Under  what  circumstances  and  for  what  purposes  may 
locations  be  amended? 

102.  (a)  What  is  a  relocation  as  distinguished  from  an  amended 
location?  (b)  May  a  locator  relocate  his  location  in  order 
to  avoid  performing  annual  labor?  (c)  If  B  includes  in 
his  location  a  portion  of  A's  location,  which  latter  location 
is  at  the  time  of  B's  location  a  valid  and  existing  claim, 
and  A  later  abandons  the  senior  location,  does  the  conflict 
area  become  B's  without  further  action  on  his  part? 

103.  What  is  annual  labor  ? 

104.  What  are  the  provisions  of  the  federal  statutes  with  regard 
to  annual  labor? 

105.  (a)  Can  annual  labor  be  performed  during  the  calendar 
year  in  which  the  location  is  made  so  as  to  satisfy  the 
statutory  requirement  for  work  for  the  year  following? 
(b)  If  A  fails  to  perform  his  annual  labor  during  the  year 
but  commences  work  on  the  last  day  of  the  year  and  pro- 
secutes it  thereafter  with  due  diligence,  is  a  location  of  the 
ground  made  by  B  on  January  1st  of  any  effect? 

106.  (a)  What  sort  of  work  and  labor  will  satisfy  the  statute? 
(b)  Cite  examples  of  work  and  labor  that  have  been  held 
to  be  unsatisfactory. 

107.  What  is  meant  by  group  work  and  what  must  be  the  nature 
of  the  work  to  be  applicable  to  a  group  of  claims? 
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108.  A  hired  B  to  perform  the  amnaal  lahor  on  A's  mining 
location  and  paid  him  $100  for  doing  so.  It  turned  out 
subsequently  that  B  had  only  performed  work  of  a  value 
of  fifty  dollars.  A's  location  was  relocated  the  following 
year  by  a  third  party.  Was  A's  claim  forfeited  or  wiU 
his  payment  to  B  of  the  full  amount  required  to  complete 
the  work  relieve  him  of  the  forfeiture? 

109.  "What  is  a  proof  of  labor  and  what  is  the  value  of  recording 
such  a  proof  ? 

110.  A  located  a  mining  claim  and  after  performing  work  and 
labor  on  it  carefully  for  two  years  left  it  for  five  years 
without  doing  any  annual  labor,  but  before  B  could  make 

'  an  adverse  location  A  resumed  work  again.  Is  an  adverse 
location  by  B  of  any  value  after  A  performed  $100  worth 
of  labor  for  that  current  year? 

111.  How  are  forfeiture  and  abandonment  to  be  distinguished  ? 

112.  "What  method  of  getting  rid  of ,  delinquent  co-owners  is 
open  to  one  of  the  owners  of  a  mining  location  who  per- 
forms or  pays  for  the  annual  labor  necessary  to  keep  the 
claim  alive  and  valid? 

113.  "What  is  the  nature  of  the  title  created  by  a  location? 

114.  "Wherein  does  a  patent  title  differ  from  a  location  title  ? 

115.  Outline  briefly  the  procedure  for  obtaining  a  patent  to  a 
mining  location. 

116.  "What  is  the  effect  on  the  patent  proceeding  of  the  filing 
of  an  adverse  claim? 

117.  "What  is  the  function  of  a  protest  and  where  is  the  hearing 
on  the  protest  held? 

118.  Do  mining  contracts  differ  from  ordinary  contracts? 

119.  (a)  "What  is  a  grubstake  contract?  (b)  If,  after  A  has 
located  a  mining  claim  in  the  joint  interest  of  himself  and 
B  in  pursuance  of  a  grubstake  contract,  A  operates  the 
property,  can  he  clain|L  that  he  is  doing  so  under  the  grub- 
stake contract? 

120.  (a)  What  provisions  are  ordinarily  incorporated  in  an 
option  or  working  bond  on  a  mine?  (b)  "What  are  some 
of  the  rules  of  construction  peculiar  to  such  contracts  ? 

121.  How  do  mining  leases  differ  from  licenses  to  mine  ? 

122.  Suppose  that  B  enters  into  possession  of  oil-bearing  prop- 
erty under  a  lease  from  A,  but  fails  to  carry  on  the  work 
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of  drilling  for  and  producing  oil  with  reasonable  diligence, 
can  B  successfully  defend  a  suit  brought  by  A  to  declare 
the  lease  forfeited? 

123.  If  A,  B  and  C  enter  into  a  mining  partnership  and  work  a 
property  owned  in  common  and  A  dies  while  B  sells  his 
interest  in  the  partnership  and  C  is  declared  a  bankrupt, 
does  the  partnership  become  dissolved? 

124.  (a)  What  is  the  usual  object  of  an  injunction  in  mining 
litigation?  (b)  What  must  the  plaintiff  establish  to  secure 
an  injunction  preventing  the  defendant  from  working  the 
property  in  dispute  ? 

125.  Is  it  customary  to  allow  parties  to  mining  litigation  to 
inspect  each  other's  properties? 

126.  If  A  in  the  course  of  conducting  mining  operations  ap- 
proaches the  boundary  plane  between  his  own  and  B's  claim 
and  is  negligent  about  mining  across  this  plane  and  on 
several  occasions  crosses  into  B's  territory,  what  is  the 
usual  measure  of  damages  under  such  circumstances  ? 

127.  If  A  has  no  reasonable  means  of  knowing  that  B  has 
crossed  the  boundary  plane  between  A's  and  B's  mining 
property  and  A  does  not  discover  the  existence  of  the 
trespass  until  several  years  after  the  Statute  of  Limita- 
tions would  normally  have  run  for  a  trespass,  may  A  upon 
discovering  the  trespass  recover  the  value  of  ore  extracted 
by  B  or  can  B  successfully  assert  that  the  Statute  of 
Limitations  has  long  since  run? 
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LAW  OP  DESCENT  AND  DISTRIBUTION 

WILLS  AND  ADMINISTRATION 

GUARDIAN  AND  WARD 

PARTI 
DESCENT  AND  DISTRIBUTION 

CHAPTER  I. 

DESCENT. 

FRED  OPEL  V.  ANNA  SHOUP  ET  AL. 

100  Iowa  407,  37  L.  R.  A.  583.    1897. 

Appeal  by  defendants,  from  a  decree  of  the  District  Court 
for  Johnson  County  in  favor  of  plaintiff  in  a  proceeding  to 
enforce  plaintiff's  right  to  a  share  in  the  property  which  had 
been  -left  by  Elizabeth  Hormel,  deceased,  at  the  time  of  her 
death  intestate.    Affirmed. 

GIVEN,  J.,  delivered  the  opinion  of  the  court.  »  *  • 
*  *  *  Elizabeth  Hormel  was  a  citizen  of  the  United 
States,  and  a  resident  of  the  state  of  Iowa,  at  the  time  of  her 
death.  In  the  few  months  that  transpired  between  the  death 
of  her  husband  and  her  own  death,  she  had  not  elected  whether 
she  would  take  under  his  will  or  under  the  statutes,  but  it  is 
not  questioned  but  that  she  died  seized  of  an  undivided  half  of 
the  real  estate  in  controversy,  and  that  her  interest  passed  to 
her  next  of  kin  legally  qualified  to  inherit  the  same,  imme- 
diately upon  her  death.  She  died  without  issue,  leaving  as 
het  only  parent  surviving  her  her  mother,  Elizabeth  Opel,  a 
nonresident  alien,  residing  in  Bavaria,  Germany.  Elizabeth 
Opel  died  intestate,  in  Bavaria,  on  May  12,  1894,  leaving  aa 
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her  next  of  kin  surviving  her,  her  children,  John  Opel,  Sr.,  and 
Barbara  Degleman,  both  nonresident  aliens,  and  the  plaintiff, 
Fred  Opel,  a  citizen  of  the  United  States,  and  resident  of  the 
state  of  Iowa.  The  plaintiff,  Fred  Opel,  contends  that  he  is 
entitled  to  inherit  the  undivided  one-half  of  said  real  estate 
from  his  sister  Elizabeth  Hormel,  either  solely  or  with  his  said 
brother  and  sister.  It  is  contended  on  behalf  of  the  heirs  of 
John  C.  Hormel  that  neither  the  plaintiff  nor  the  other  children 
of  Elizabeth  Opel  are  entitled  to  so  inherit,  and  that,  there- 
fore, no  heirs  of  Elizabeth  Hormel  being  found  legally  entitled 
to  inherit  said  property  it  goes  to  the  heirs  of  her  deceased  hus- 
band, John  C.  Hormel,  under  §  2458  of  the  Code  of  Iowa. 

Leaving  out  of  consideration  the  fact  of  alienage,  it  would  not 
be  questioned  but  that  upon  her  death  the  estate  of  Mrs.  Hormel 
vested  in  her  mother,  and,  upon  her  death  in  her  children,  Fred 
Opel,  John  Opel,  Sr.,  and  Barbara  Delgeman.  Chapter  85,  Acts 
22d  Gen.  Assem.,  approved  April  9,  1888,  provides  as  follows: 
"  §  1.  Nonresident  aliens  *  *  *  are  hereby  prohibited 
from  acquiring  title  to  or  taking  or  holding  any  lands  or  real 
estate  in  this  state  by  descent,  devise,  purchase,  or  otherwise 
only  ^s  hereinafter  provided."  An  exception  is  thereinafter 
provided  in  favor  of  "the  widow  and  heirs  of  aliens  who  have 
heretofore  acquired  lands  in  this  state  under  the  laws  thereof"; 
but  this  exception  does  not  apply  to  this  case,  as  Elizabeth 
Hormel  was  not  an  alien.  §  2  of  said  chapter  provides  as  fol- 
lows :  "  §  2.  Any  nonresident  alien  may  acquire  and  hold  real 
property  to  the  extent  of  three  hundred  and  twenty  (320) 
acres,  or  city  property  to  the  amount  of  $10,000  in  value,  pro- 
viding that  within  five  years  from  the  date  of  purchase  of  said 
property  the  same  is  placed  in  the  actual  possession  of  a  rel- 
ative of  such  purchaser,  the  occupant  being  related  to  such 
owner  within  the  third  degree  of  kindred  or  the  husband  or 
wife  of  such  relative,  and  naturalized  citizen  within  ten  years 
from  the  purchase  of  said  property  as  aforesaid.  In  Bennett 
V.  Hibbert,  88  Iowa,  155,  it  is  held  that  "purchase"  and  "pur- 
chaser," as  found  iu  this  section,  include  every  method  of  ac- 
quiring title  to  real  estate  except  by  descent  by  operation  of 
law.  See  Burrow  v.  Burrow  (Iowa),  67  N.  W.  287.  §  7  of  said 
chapter  provides  that  the  act  shall  not  apply  to  aliens  who 
are  residents  of  the  state  of  Iowa.     It  is  certainly  clear  that 
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Mrs.  Opel  was  disqualified  from  acquiring  title  to  or  taking  or 
holding  this  real  estate  by  descent  under  the  prohibitions  of  the 
first  section,  and  that  she  is  not  within  either  of  the  exceptions 
made  to  that  prohibition.  In  Purenes  v.  Mickelson,  86  Iowa, 
508,  this  court  held  that  a  naturalized  citizen  resident  of  this 
state  cannot  inherit  through  a  father,  who  is  a  nonresident 
aUen,  the  lands  of  a  great  uncle,  who  was  a  naturalized  citizen, 
"on  the  ground  that  a  line  of  inheritance  cannot  be  traced 
through  nonresident  aliens,"  If  nothing  further  appeared,  the 
conclusion  would  follow  from  what  we  have  said  that  the  estate 
did  not  pass  to  Elizabeth  Opel,  and  consequeiitly  did  not  pass 
to  her  children. 

3.  On  January  21,  1845,  there  was  concluded  and  adopted 
between  the  United  States  of  America  and  the  King  of  Bavaria, 
Germany,  a  treaty,  articles  1,  2,  and  3  of  which  are  as  follows : 

"Article  1.  Every  kind  of  droit  d'aubaine,  droit  de  retraite, 
and  droit  de  detraction  or  tax  on  emigration,  is  hereby,  and 
shall  remain,  abolished  between  the  two  contracting  parties, 
their  states,  citizens,  and  subjects,  respectively. 

"Art.  2.  Where,  on  the  death  of  any  person  holding  real 
property  within  the  territories  of  one  party,  such  real  property 
would,  by  the  laws  of  the  land,  descend  on  a  citizen  or  subject 
of  the  other,  were  he  not  disqualified  by  alienage,  such  citizen 
or  subject  shall  be  allowed  a  term  of  two  years  to  sell  the  same, 
which  term  may  be  reasonably  prolonged  according  to  circum- 
stances, and  to  withdraw  the  proceeds  thereof,  without  molesta- 
tion, and  exempt  from  all  duties  of  detraction. 

"Art.  3.  The  citizens  or  subjects  of  each  of  the  contracting 
parties  shall  havethe  power  to  dispose  of  their  (real  and)  per- 
sonal property  within  the  states  of  the  other,  by  testament,  do- 
nation, or  otherwise;  and  their  heirs,  legatees,  and  donees,  be- 
ing citizens  or  subjects  of  the  other  contracting  party,  shall 
succeed  to  their  said  (real  and)  personal  property,  and  may 
take  possession  thereof,  either  by  themselves  or  by  others  acting 
for  them,  and  dispose  of  the  same  at  their  pleasure,  paying  such 
duties  only  as  the  inhabitants  of  the  country  where  the  said 
property  lies  shall  be  liable  to  pay  in  like  cases." 

The  other  articles  provide  for  the  care  of  the  property  in 
the  absence  of  the  heirs,  the  mode  of  deciding  disputes,  that 
the  treaty  shall  not  derogate  from  the  force  of  laws  of  Bavaria 
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to  prevent  the  emigration  of  the  King's  subjects,  and  that  the 
treaty  is  made  subject  to  the  approval  of  the  two  governments. 

This  treaty  abolishes,  as  between  these  governments  and  the 
subjects  thereof,  "every  kind  of  droit  d'aubaine,  droit  de  re- 
traite,  and  droit  de  detraction  or  tax  on  emigration."  Black's 
Law  Dictionary  defines  droit  as  equivalent  to  the  English  word 
"right";  and  droit  d'aubaine  as,  "in  French  law,  a  rule  by 
which  all  the  property  of  a  deceased  foreigner,  whether  mov- 
able or  immovable,  was  confiscated  to  the  use  of  the  state,  to 
the  exclusion  of  his  heirs,  whether  claiming  ab  intestato  or  under 
a  will  of  the  deceased."  It  is  this  provision  of  the  treaty  that 
we  are  called  upon  to  consider.  Appellants  insist  that  the  pro- 
visions of  the  treaty  are  not  applicable  in  this  case;  that  con- 
fiscation was  never  applied  by  any  government  to  property  of 
its  own  deceased  citizens ;  and  that  the  treaty  only  contenipiaces 
the  protection  of  the  citizens  of  either  government,  who  may 
die  having  property  in  the  other.  The  fault  of  this  argument 
is  in  assuming  that  the  protection  is  for  the  dead,  and  that  the 
property  remains  in  the  deceased.  It  is  conceded  that  this 
property  vested  in  some  living  person  immediately  upon  the 
death  of  Mrs.  Hormel.  If,  under  the  common  law,  that  person 
was  disqualified  by  alienage  from  inheriting  it,  then  this  treaty 
applies,  and  removes  that  disqualification.  In  the  absence  of 
this  treaty,  Mrs.  Opel  was  disqualified  by  alienage  from  inherit- 
ing this  property;  but  by  it  the  disqualification  was  removed, 
and  therefore  the  property  descended  to  her.  Our  inquiry,  then, 
is  as  to  property  in  Iowa  belonging  to  a  resident  and  subject  of 
Bavaria. 

Appellants  cite  Frederickson  v.  Louisiana,  64  U.  S.  23  How. 
445,  16  L.  ed.  577.  "Fink  was  a  naturalized  citizen  of  the 
United  States  at  the  time  of  his  death,  and  residing  in  the  city 
of  New  Orleans;  also,  that  the  legatees  resided  in  the  kingdom 
of  Wiirttemberg,  and  are  subjects  of  the  King  of  Wiirttemberg. " 
We  had  a  treaty  with  that  kingdom  similar  to  that  under  con- 
sideration. Louisiana  had  a  statute  providing  that  "each  and 
every  person,  not  being  domiciliated  in  this  state,  and  not  being 
a  citizen  of  any  other  state  or  territory  in  the  Union,  who  shall 
be  entitled,  whether  as  heirs,  legatee,  or  donee,  to  the  whole  or 
any  part  of  the  succession  of  a  person  deceased,  whether  such 
person  shall  have  died  in  this  state  or  elsewhere,  shall  pay  a 
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tax  of  10  per  cent  on  all  sums,  or  on  the  value  of  all  property 
which  he  may  have  actually  received  from  said  succession,  or 
so  much  thereof  as  is  situated  in  this  state,  after  deducting  all 
debts  due  by  the  succession."  Rev.  Stat.  1^76,  §3683.  The 
claim  of  the  state  to  this  tax  was  resisted,  on  the  ground  that 
if  was  contrary  to  the  third  article  of  the  treaty,  and  that  article 
alone,  and  not  the  second,  as  in  this  case,  was  under  considera- 
tion. The  'third  article  of  that  treaty  relates  solely  to  personal 
property,  and  is  different  in  its  language  from  the  second,  which 
is  identical  with  the  second  in  this.  The  court  held  that  the 
act  does  not  make  any  discrimination  between  citizens  of  the 
state  and  aliens  in  the  same  circumstances,  and  sustained  the 
tax  as  valid.  Appellants  quote  from  the  opinion  as  follows: 
"But  we  concur  with  the  supreme  court  of  Louisiana  in  the 
opinion  that  the  treaty  does  not  reguliate  the  testamentary  dis- 
positions of  citizens  or  subjects  of  the  contracting  powers  in 
reference  to  property  within  the  country  of  their  origin  or  cit- 
izenship. The  cause  of  the  treaty  was  that  the  citizens  and 
subjects  of  each  of  the  contracting  powers  were  or  might  be 
subject  to  onerous  taxes  upon  property  possessed  by  them 
within  the  states  of  the  other  by  reason  of  their  alienage,  and 
its  purpose  was  to  enable  such  persons  to  dispose  of  their  prop- 
erty, paying  such  duties  only  as  the  inhabitants  of  the  country 
where  the  property  lies  pay  under  like  conditions.  The  case 
of  a  citizen  or  subject  of  the  respective  countries  residing  at 
home,  and  disposing  of  property  there  in  favor  of  a  citizen  or 
subject  of  the  other,  was  not  in  the  contemplation  of  the  con- 
tracting powers,  and  is  not  embraced  in  this  article  of  the 
treaty."  This  view  of  that  treaty  is  applicable  to  the  one  .be- 
fore us,  but  we  fail  to  see  wherein  it  supports  the  claim  that 
the  facts  of  this  case  do  not  bring  it  within  the  provisions  of 
this  treaty. 

4.  Appellants  cite  authorities  to  the  effect  that  the  states 
alone  have  the  right  to  regulate,  by  legislation,  descents  and 
conveyances  of  real  estate  within  their  borders;  and  from  this 
it  is  argued  that  the  Federal  government  has  no  power,  "by 
treaty,  to  interfere  with  the  right  of  the  state  in  regard  to  the 
descent  of  property  upon  the  death  of  its  citizens" ;  that  treaties 
made  without  authority  are  not  valid ;  that  this  treaty  is  in 
conflict  with  the  laws  of  Iowa,  and  is  therefore  of  no  force  or 
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effect.  It  may  be  conceded  that  the  states  alone  have  such 
power ;  that  they  alone  may  declare  to  what  kindred  the  estate 
of  persons  dying  intestate  shall  descend.  It  must  also  be  con- 
ceded that  the  Federal  government  alone  has  power  to  treat 
with  other  governments  as  to  rights  of  the  citizens  of  each 
within  the  territory  of  the  other.  This  treaty  does  not  attempt 
to  regulate  descents  of  real  property  in  Iowa.  It  does  not  de- 
clare that,  when  a  son  or  daughter  dies  without  issue,  the  estate 
shall  go  to  the  parents.  It  is  left  to  the  state,  and  Iowa  has 
so  provided..  This  treaty  simply  declares  that,  if  that  parent  is 
disqualified  by  alienage,  as  to  the  citizens  of  these  two  govern- 
ments this  disqualification  is  removed.  In  article  6  of  the  Con- 
stitution of  the  United  States  it  is  provided  that  "this  Consti- 
tution, and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made  or  which  shall  be 
.made  under  "the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land;  and  the  judges  in  every  state  shall 
be  bound  thereby,  anything  in  the  Constitution  or  the  laws  of 
any  state  to  the  contrary  notwithstanding."  Manj*^  cases  may 
be  found  wherein  the  courts  have  enforced  treaty  stipulations, 
similar  to  this,  in  favor  of  foreign  claimants;  but  the  case  of 
People,  Atty.  Gen.,  v.  Grerke,  5  Cal.  381,  is  the  first  we  find 
wherein  the  power  of  the  Federal  government  in  this  respect 
was  questioned.  In  that  case.  Deck,  a  citizen  of  Prussia,  died 
in  San  Francisco,  leaving  undisposed  of  a  large  amount  of  real 
property  in  that  state.  Article  14  of  our  treaty  with  Prussia 
is  the  same  as  article  3  of  this  treaty.  The  attorney  general, 
on  behalf  of  the  state,  denied  the  power  of  the  Federal  govern- 
ment to  make  such  a  provision  by  treaty,  and  argued,  as  is  done 
in  this  case,  that  to  exercise  such  power  would  permit  the  Fed- 
eral government  to  control  the  internal  policy  of  the  states,  and 
in  cases  like  this  to  alter  materially  the  statutes  of  descent.  The 
court,  after  an  able  consideration  of  the  subject,  concludes  as 
follows:  "I  can  see  no  danger  which  can  result  from  yielding 
to  the  Federal  government  the  full  extent  of  powers  which  it 
may  claim  from  the  plain  language,  intent,  and  meaning  of  the 
grant  under  consideration^  Upon  some  subjects  the  policy  of 
a  state  government,  as  shown  by  her  legislation,  is  dependent 
upon  the  policy  of  foreign  governments,  and  would  be  readily 
changed  upon  the  principle  of  mutual  concession.     This  can 
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only  be  effected  by  tbe  action  of  that  branch  of  the  state  sov- 
ereignty known  as  the  general  government,  and  when  effected, 
the  state  policy  must  give  way  to  that  adopted  by  the  govern- 
mental agent  of  her  foreign  relations."  The  reasoning  and  con- 
clusion of  the  opinion  are  strongly  emphasized  by  what  is 
added  by  Justice  Ryan.  While  the  question  of  the  power  of  the 
Federal  government  in  this  respect  was  not  directly  passed  upon 
in  the  following  eases,  they  show  that  the  courts  have  uniformly 
enforced  such  treaties,  without  doubting  the  poWef  of  the  Fed- 
eral government  to  make  them.     *    *     * 

*  *  *  In  the  recent  case  of  Wunderle  v.  Wunderle,  144 
111.  40,  19  L.  R.  A.  84,  the  subject  of  descents  and  alienage  is 
considered  at  length,  and  with  marked  care  and  ability,  as 
affected  by  the  common  law,  and  by  statutes  of  the  states  and 
by  treaties  with  the  United  States.  In  considering  the  effect  of 
conflicts  between  the  statute  of  the  state  and  a  treaty  with  the 
United  States,  the  court,  after  citing  article  6  of  the  Federal 
Constitution,  says:  "In  construing  this  article,  it  has  been 
held  that  provisions  in  regard  to  the  transfer,  devise,  or  inher- 
itance of  property  are  fitting  subjects  of  negotiation  and  regu-. 
lation  by  the  treaty-making  power  of  the  United  States,  and 
that  a  treaty  wiU  control  or  suspend  the  statutes  of  the  indi- 
vidual states  whenever  it  differs  from  them.  Hence,  if  the  cit- 
izen or  subject  of  a  foreign  government  is  disqualified  under 
the  laws  of  a  state  from  taking,  holding,  or  transferring  real 
property,  such  disqualification  will  be  removed,  if  a  treaty  be- 
tween the  United  States  and  such  foreign  government  confers 
the  right  to  take,  hold  or  transfer  real  property."  If  it  may 
be  said  that  chapter  85  of  the  Acts  of  the  22d  General  Assem- 
bly is  in  conflict  with  said  treaty  of  January  21,  1845,  reason 
and  the  authorities  support  the  conclusion  that  the  treaty  must 
control. 

It  follows  from  the  conclusions  we  have  reached  that  an  un- 
divided one-half  of  the  property  in  question  vested  in  Mrs. 
Opel  upon  the  death  of  her  daughter,  and  upon  her  death  it 
passed  to  her  children,  subject  to  the  conditions  imposed 
by  said  treaty,  and  that  the  other  undivided  one-half  passed  to 
the  heirs  of  John  C.  Hormel,  deceased. 

The  decree  of  the  district  court  being  in  harmony  with  these 
conclusions,  it  is  affirmed. 
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PART  II 
WILLS  AND  ADMINISTRATION 

DIVISION  I 
HISTORY  AND  NATURE  IN  GENERAL 

CHAPTER  IV. 
ORIGIN,  HISTORY  AND  NATURE  OF  WILLS. 

CUMMINGS  V.  LOHR. 
246  lU.  577.    1910. 

DUNN,  J.,  delivered  the  opinion  of  the  court. 

Christian  Lohr  died  on  July  18, 1887.  His  wife,  Louisa  Lohr, 
and  his  children,  Amelia  Cummings,  Henry  Lohr  and  August 
Lohr,  survived  him.  His  will,  dated  July  21,  1871,  was  admit- 
ted to  probate.  By  it,  after  providing  for  the  payment  of  his 
debts,  he  disposed  of  his  property  as  follows:  "I  give  and  be- 
queath to  Louisa  Lohr,  my  beloved  wife,  all  the  real  estate  that 
I  may  die  seized  of,  being  the  land  that  I  now  live  on  in  said 
township  of  Locust,  Christian  County,  Illinois,  also  all  my  per- 
sonal property  that  I  may  die  seized  of,  provided  she  remains 
my  widow,  but  should  she  marry,  then  all  the  property  shall 
go  to  my  children  that  are  alive,  except  one-third  of  the  land, 
which  she  is  to  have  during  her  lifetime."  At  the  date  of  the 
will  Christian  Lohr  owned  the  farm  mentioned  in  the  wiU, 
consisting  of  160  acres,  and  no  other  real  estate.  He  afterwards 
acquired,  and  owned  at  his  death,  17  acres  of  other  land  and 
some  town  lots  in  the  village  of  Owaneco.  Louisa  Lohr,  after 
her  husband's  death,  conveyed  one-half  of  the  160-acre  farm  to 
August  Lohr  and  the  other  half  to  Henry  Lohr,  who  afterwards 
conveyed  his  half  to  his  brother  A.ugust.    The  plaintiff  in  error, 
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Amelia  Cummings,  filed  a  bill  against  Louisa  Lohr,  August 
Lohr  and  Henry  Lohr  for  the  partition  of  all  the  real  estate, 
claiming  that  the  will  devised  only  a  life  estate  to  Mrs.  Lohr 
in  the  160  acres ;  that  the  remainder,  subject  to  such  life  estate, 
descended  to  the  children,  and  that  the  17  acres  and  the  town 
lots,  acquired  after  the  date  of  the  will,  were  intestate  prop- 
erty, which  descended  to  the  heirs  subject  to  the  widow's  right  of 
dower,  if  any.  The  defendants  in  error  answered  the  bill,  claim- 
ing that  the  will  devised  all  the  premises  to  Louisa  Lohr  in  fee 
simple.  They  also  set  up  an  agreement  between  the  three  chil- 
dren and  their  mother,  pursuant  to  which  they  aver  that  an 
80-aere  tract  adjoining  the  160-acre  farm  was  purchased  for 
the  plaintiff  in  error  and  it  was  agreed  that  the  brothers  should 
have  the  farm.  A  cross-bill  was  also  filed,  setting  up  the  same 
agreement  and  praying  that  the  respective  parties  be  decreed  to 
execute  conveyances  according  to  the  rights  of  the  parties.  The 
court  found  that  Aug'U'A  Lohr  was  the  owner  in  fee  simple  of 
the  160-acre  tract,  and  that  the  plaintiff  in  error,  August  Lohr 
and  Henry  Lohr  were  tenants  in  common,  in  fee  simple  of  the 
17  acres  and  the  to'tfTa  lots,  and  decreed  that  the  plaintiff  in 
error  convey  to  August  Lohr  all  the  interest  she  once  had  in 
the  160  acres  and  that  partition  be  made  of  the  residue  of  the 
property,  suhject  io  the  dower  of  Louisa  Lohr.  The  plaintiff 
in  error  insists  lb  At  the  court  erred  in  refusing  partition  of  the 
160  acres  and  m  decreeing  partition  of  the  other  lands  subject 
to  dower.  By  cross-errors  the  defendants  insist  that  the  court 
erred  in  decreeing  partition  of  any  of  the  premises. 

Section  13  of  chapter  30  of  the  Eevised  Statutes  provides  that 
"every  estate  in  lands  which  shall  be  granted,  conveyed  or  de- 
vised, although  other  words  heretofore  necessary  to  transfer 
an  estate  of  inhei-Jtance  be  not  added,  shall  be  deemed  a  fee 
simple  estate  of  inheritance,  if  a  less  estate  be  not  limited  by 
express  words,  ov  do  not  appear  to  have  been  granted,  con- 
veyed or  devised  by  construction  or  operation  of  law."  The 
estate  devised  to  Louisa  Lohr  was  therefore  an  estate  in  fee 
simple  excef^t  as  limited  by  the  words,  "provided  she  remains 
my  widov/,  but  should  she  marry,  then  all  the  property  shall 
go  to  my  children  that  are  alive,  except  one-third  of  the  land, 
which  "iae  is  to  have  during  her  lifetime."  Counsel  for  plain- 
tiff In  rrroT  has  assumed  that  the  word  "provided"  has  the 
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same  meaning  in  the  will  as  the  word  "while."  In  our  judg- 
ment this  is  erroneous.  "While"  is  merely  an  adyerb  express- 
ing duration.  "Provided"  is  an  apt  word  to  express  a  condi- 
tion. While  this  is  not  its  fixed  and  invariable  meaning,  it 
will  be  so  taken  unless  a  different  intent  appears  from  the  con- 
text and  an  examination  of  the  whole  instrument.  Rich  v.  At- 
water,  16  Conn.  419 ;  Stanley  v.  Colt,  5  Wall.  166.  The  words 
of  the  devise  are  sufficient  to  pass  the  fee  to  the  widow,  and  the 
proviso  merely  annexes  a  condition  which  converts  the  fee  sim- 
ple into  a  conditional  or  base  fee,  subject  to  be  terminated  by 
her  marriage.  Her  conveyances  of  the  160  acres  to  August  and 
Henry  Lohr,  and  Henry's  conveyance  to  Augiist,  therefore 
vested  the  fee  in  the  latter,  subject,  of  course,  to  the  condi- 
tional limitation  over  in  the  event  of  her  marriage. 

The  question  whether  a  will  passes  real  estate  acquired  after 
its  execution  depends  upon  the  intention  of  the  testator.  Un- 
less an  intention  to  dispose  of  such  estate  affirmatively  appears 
from  the  will  it  will  not  pass.  Woman's  Union  Missionary  So- 
ciety V.  Mead,  131  111.  338.  Here  the  testator  devised  to  his 
wife  "all  the  real  estate  that  I  may  die  seized  of."  This  lan- 
guage shows  an  intention  to  devise  any  property  he  might 
acquire  after  the  execution  of  the  will,  and  we  do  not  regard 
the  words  descriptive  of  the  land  he  then  owned  as  intended  to 
limit  the  prior  devise  of  all  his  real  estate.  The  will  gave  to 
the  widow  a  qualified  fee  in  aH  the  land  of  which  the  testator 
died  seized,  subject  to  be  terminated  by  her  marriage.  The 
plaintiff  in  error  has  no  present  estate  in  any  of  the  land  but 
only  an  expectancy.  No  estate  will  vest  in  her  except  in  the 
event  of  the  marriage  of  Louisa  Lohr.  Fifer  v.  Allen,  228  111. 
507.  There  can  be  no  partition  of  an  expectancy,  and  the  bill 
should  therefore  have  been  dismissed.     *     *     * 

Reversed  and  remanded,  with  directions. 
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THE  EXECUTION,  REVOCATION,  REVIVAL 
AND  REPUBLICATION  OF  WILLS 

CHAPTER  VII. 

THE  EXECUTION  OF  WILLS. 

Section  A.    Fraud,  Undue  Influence,  and  Mistake. 

In  Re  TYNER'S  ESTATE. 

97  Minn.  181,  106  N.  W.  808.    1906. 

ELLIOTT,  J.  This  is  an  appeal  from  a  judgment  of  the  dis- 
trict court,  sustaining  the  will  of  John  Tyner  after  the  probate 
court  had  refused  to  admit  it  to  probate. 

John  Tyner  died  testate,  November  10,  1903,  at  the  age  of 
87,  leaving  as  heirs  at  law  three  sons,  Richard,  Thomas,  and 
John,  one  daughter,  Rebecca  G'Leary,  the  children  of  two  de- 
ceased daughters,  and  his  wife  Margaret.  The  will  in  ques- 
tion was  executed  July  2,  1891.  The  property  consists  of  160 
acres  of  land  in  Dakota  county,  Minn.,  and  personal  property 
of  about  the  value  of  $4,500.  Under  the  will  Richard,  Thomas, 
and  John  receive  $2.50  each.  To  the  wife,  Margaret,  is  given 
"all  the  rest,  residue  and  remainder  of  my  property,  both  real 
or  personal,  or  mixed,  of  which  I  may  die  seized  or  possessed, 
to  have  and  to  hold  for  and  during  the  term  of  her  natural 
life,  and  to  use  as  she  may  deem  best,  and  I  do  hereby  author- 
ize my  said  wife  to  dispose  of  any  of  the  personal  effects  and 
convert  the  same  into  money  and  to  use  so  much  of  the  money 
as  may  be  necessary  for  her  personal  support. ' ' 

After  the  death  of  the  wife,  Rebecca  G'Leary,  the  daughter, 
and  Mary  A.  Bird,  a  niece,  are  given  $500  each  "out  of  my 
moneys  and  credits,  if  so  much  remains  after  the  payment  of 
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all  claims  and  expenses  of  the  last  sickness  of  myself  and  wife." 
Other  small  bequests  were  made,  but  they  are  not  important  as 
far  as  this  appeal  is  concerned.  After  the  death  of  Margaret 
Tyner,  all  the  land  owned  by  John  Tyner  is  given  to  Richard 
and  William  Varian,  the  nephews  of  the  wi^e,  Margaret.  The 
result  is  that  Margaret  Tyner  is  given  the  use  of  the  land  and 
of  all  the  personal  property  during  her  life,  and  at  her  death 
the  land  goes  to  her  nephews,  to  the  entire  exclusion  of  the 
children  of  the  testator.  The  contestants,  the  children  of  the 
testator,  contend  that  the  will  is  the  result  of  undue  influence 
exercised  by  Margaret  Tyner,  the  wife  of  the  testator. 

1.  The  right  to  dispose  of  property  by  will  is  the  creature 
of  positive  law,  but  it  .is  carefully  guarded  and  protected.  A 
person  who  has  testamentary  capacity  may  make  such  a  dispo- 
sition of  his  property  as  conforms  to  his  ideas  of  justice  and 
propriety.  He  may  be  guided  by  lofty  and  beneficent  motives, 
or  by  sordid  prejudice  and  personal  dislike.  The  justice  and 
righteousness  of  his  final  dealings  with  those  who  are  the  nat- 
ural objects  of  his  bounty  and  toward  whom  he  has  assumed 
solemn  duties  and  obligations  are  to  be  determined  by  the  final 
judge  of  all  human  conduct.  Subject  to  very  limited  statutory 
restrictions,  the  power  of  testamentary  disposition  is  absolute. 

But  a  valid  will  must  be  the  result  of  the  voluntary  act  of 
the  testator,  and  not  merely  express  the  will  of  some  other 
person.  The  wife,  and  other  possible  objects  of  his  bounty, 
may  properly  influence  his  actions;  but  this  influence  must  not 
be  so  great  as  to  destroy  his  power  of  will.  The  words  "undue 
influence"  carry  with  them  their  own  limitation.  The  influ- 
ence must  not  be  undue.  To  constitute  undue  influence  the 
testator  must  be  so  influenced  by  persuasion,  pressure,  or  fraudu- 
lent contrivance  that  he  does  not  act  intelligently  or  volun- 
tarily and  is  subject  to  the  will  and  purpose  of  another.  It  may 
be  exerted  through  threats,  fraud,  importunity,  or  the  silent,  re- 
sistless power  which  the  strong  often  exercise  over  the  weak  or 
infirm.  It  must  be  sufficient  to  destroy  this  free  agency  and  sub- 
stitute the  will  of  another  for  that  of  the  testator.  Entreaty, 
importunity,  or  persuasion  may  be  employed,  as  may  appeal  to 
the  memory  of  past  kindnesses  and  the  calls  of  the  distressed. 
Mere  suggestions  or  advice  addressed  to  the  understanding  or 
judgment  of  the  testator  never  constitute  undue  influence; 
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•neither  does  solicitation,  unless  the  testator  is  so  worn  out  with 
importunities  that  his  will  gives  way.  Robinson  v.  Robinson, 
203  Pa.  401,  53  Atl.  253. 

The  fact  that  the  will  is  inofficious,  harsh,  and  unjust  is  not 
in  itself  evidence  that  it  was  induced  by  undue  influence. 
Mitchell  V.  Mitchell,  43  Minn.  73,  44  N.  W.  885.  Nor  is  the 
fact  that  the  beneficiary  under  the  instrument  had  special  op- 
portunities to  exert  undue  influence  over  the  testator.  But 
when  there  is  evidence,  independent  of  any  question  of  in- 
equality in  the  will,  tending  to  show  acts  of  undue  influence 
over  the  testator  to  procure  the  will  on  the  part  of  those  who 
appear  to  have  been  preferred,  the  fact  that  the  distribution 
of  property  is  grossly  inequal  and  unjust  may  be  received  to 
strengthen  the  evidence  of  undue  influence.     *     *    * 

Generally  the  burden  of  showing  that  a  will  was  procured 
by  undue  influence  rests  upon  those  who  assert  the  fact;  but 
when  the  contestants  have  made  a  prima  facie  case,  by  the  pro- 
duction of  evidence  from  which  the  presumption  of  undue  in- 
fluence arises,  the  burden  is  then  upon  the  proponents  to  show 
that  the  instrument  is  the  will  of  the  testator.  It  is  not  very 
material  whether  we  say  that  in  such  case  the  burden  shifts,  or 
that  the  evidence  produced,  aided  by  the  presumption  which 
arises  therefrom,  is  evidence  sufficient  to  make  a  prima  facie 
case.  *  *  *  What  is  meant  is  that  a  point  is  reached  when 
the  contestant  prevails  unless  the  proponent  assumes  the  obli- 
gations of  going  forward  with  his  evidence.     *    *     • 

In  the  light  of  these  general  principles  we  proceed  to  a  re- 
view of  the  evidence.  It  is  not  possible  to  set  out  all  the  testi- 
mony ;  but  a  very  brief  summary  will  be  sufficient  to  show  that 
the  contestants  fulfilled  all  the  requirements  necessary  to  make 
a  prima  facie  case  of  undue  influence,  and  that  it  was  not  over- 
thrown by  the  evidence  offered  by  the  respondent.  John  Ty- 
iier's  first  wife  died  in  1866,  and  within  two  months  thereafter 
lie  married  Margaret  Varian.  When  the  second  wife  came  into 
the  family,  she  found  four  children,  all  under  18  years  of  age. 
Almost  from  the  beginning  the  family  life  was  unhappy.  She 
evidently  took  a  dislike  to  the  children,  and  soon  began  a  sys- 
tematic effort  to  drive  them  from  the  home.  In  this  she  was 
ultimately  successful.  The  children  were  frequently  whipped 
by  the  father  at  her  request.    They  were  not  allowed  the  food 
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which  was  supplied  to  the  other  members  of  the  family.  They 
were  deprived  of  proper  and  necessary  clothing  and  schooling 
and  seem  to  have  been  generally  illtreated.  One  of  the  boys 
returned  home  on  two  occasions  and  was  refused  admission  by 
his  step-mother.  Another  farmed  the  land  for  two  years,  but 
finally  left  because  of  trouble  with  Margaret.  A  few  years  later 
the  father  sent  for  him  and  he  made  another  attempt  to  run 
the  farm,  .with  the  same  result.  She  disliked  them,  and  was 
determined  that  they  should  not  be  at  home  with  their  father. 
It  clearly  appears  that  the  boys  were  driven  from  home  by  the 
continuous  ill  treatment  of  Margaret  Tyner.  During  the  last 
illness  of  John  Tyner  his  wife  would  not  permit  reports  of  his 
condition  to  be  sent  to  his  absent  children,  and  she  prevented 
the  news  of  his  death  reaching  them  until  it  was  too  late  for 
them  to  attend  the  funeral.  There  is  no  evidence  that  the  chil- 
dren were  to  blame,  and  in  view  of  the  age  and  relation  of  the 
parties  it  should  not  be  presumed.  John  Tyner  was  an  illiterate 
man,  unable  to  read  or  write.  He  seems  to  have  had  some  nat- 
ural capacity  for  acquiring  and  retaining  money,  which  he  con- 
cealed about  the  premises  in  old  tomato  cans.  The  testimony 
shows  that  Margaret  was  much  the  stronger  character,  and  gen- 
erally had  her  way  about  household  and  business  affairs.  She 
had  some  education,  and  her  husband,  as  is  usual  in  such  cases, 
overestimated  the  importance  of  a  little  book  learning.  He  was 
so  deaf  that  it  was  necessary  for  her  to  be  with  him  when  he 
transacted  any  business  and  do  most  of  the  talking.  He  seems 
to  have  relied  largely  upon  her  for  his  information  and  trusted 
to  her  judgment.  She  was  persistent,  energetic,  and  resource- 
ful. Like  her  husband,  she  was  in  the  habit  of  drinking,  and 
they  frequently  went  to  town  and  got  drunk  together. 

The  property  and  its  final  disposition  seems  to  have  been  con- 
tinually in  iier  mind,  and  from  the  first  she  determined  that 
the  children  should  never  have  the  land.  She  told  the  neigh- 
bors that  the  land  had  been  promised  to  her  brother's  children. 
She  kept  everlastingly  talking  to  her  husband  about  the  worth- 
lessness  of  the  boys,  and  accused  them  of  being  lazy,  thieving, 
and  shiftless.  Her  purpose,  it  may  fairly  be  assumed,  was  to  so 
prejudice  his  mind  against  them  that  he  would  cast  them  off 
and  leave  his  property  to  others  of  her  choosing.  She  told  the 
neighbors  that  the  children  should  not  have  the  land.    When 
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the  will  was  made  Margaret  was  with  the  testator,  making  sug- 
gestions and  doing  part  of  the  talking.  After  it  was  made  she 
expressed  her  approval  of  its  contents,  and  from  that  time 
until  the  death  of  John  Tyner  she  exerted  her  influence  to  pre- 
vent him  from  becoming  reconciled  to  the  children  and  chang- 
ing the  will.  She  said  "the  wiU  was  made  the  way  she  wanted 
it,  and  was  not  going  to  be  changed."  It  is  apparent  that  she 
earnestly  desired  to  influence  her  husband  in  the  making  of  his 
will,  and  that  she  was  induced  to  do  this  by  her  dislike  of  the 
children  and  her  desire  to  have  the  land  go  to  her  own  rela- 
tives. She  was  also  to  some  extent  personally  benefited  by  the 
will,  as  she  received  all  the  law  would  give  her,  and  in  addi- 
tion thereto  she  was  given  complete  control  over  all  the  personal 
property  during  her  life. 

But  the  ultimate  question  is  whether  her  influence  actually 
induced  the  will.  It  is  certain  that.it  was  exerted  for  the  pur- 
pose of  controlling  the  making  of  the  will  and  the  disposition 
of  the  property.  John  Tyner  stated  to  disinterested  parties 
that  Margaret  would  not  permit  him  to  leave  the  land  to  the 
children.  He  told  the  witness  Flannery  that  he  gave  the  boys 
nothing  because  Margaret  did  not  want  them  to  have  anything. 
He  also  told  Mrs.  Joego  that  he  was  not  going  to  give  any  of  the 
land  to  his  children,  because  Margaret  "would  not  allow  him 
to. ' '  The  same  statement  was  made  to  Mary  Tyner.  All  of  this 
evidence  stands  uncontradicted.  Margaret  was  present  at  the 
trial,  but  was  not  called  as  a  witness.  John  Typer's  wife  and 
children  were  the  natural  beneficiaries  of  the  property,  and 
there  is  nothing  to  show  that  the  children  were  not  deserving 
of  his  consideration.  The  attempt  to  show  that  they  had  im- 
properly left  home  and  neglected  their  father  failed  completely. 
There  being  evidence  of  this  character  in  the  case,  the  inofil- 
cious,  harsh,  and  inequitable  character  of  the  wiU  inay  also  be 
taken  into  consideration.  The  Varians,  who  received  the  home- 
stead, are  not  of  the  blood  of  the  testator,  but  are  the  nephews 
of  his  wife.  As  far  as  the  record  shows  they  had  never  done 
anything  for  John  Tyner,  except  farm  the  land  for  a  time,  nor 
was  he  under  any  obligation  to  them.  The  evidence  thus  pre- 
sents a  much  stronger  case  than  appeared  in  Clarity  v.  Davis, 
92  Minn.  60,  99  N.  W.  363,  where  Chief  Justice  Start,  speak- 
ing for  the  court,  said :    "In  view  of  these  admitted  facts  and 
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the  relation  existing  between  the  legatee  and  the  testator,  the 
claim  of  the  appellant  that  the  burden  was  upon  the  respondent 
to  show  by  clear  and  satisfactory  evidence  that  the  testator  was 
mentally  competent  to  make  his  will  and  that  its  execution  was 
not  procured  by  undue  influence  and  fraud  is,  as  it  must  be, 
conceded  by  the  respondent." 

Judgment  reversed,  and  new  trial  ordered. 

Ambiguitas  Latens. 

KARSTEN  V.  KARSTBN. 

254  111.  480.    1912. 

CARTWEIGHT,  J.,  delivered  the  opinion  of  the  court: 

elohn  Karsten  died  on  July  9,  1910,  leaving  Sofie  Karsten,  his 
widow,  Mary  Spellmeyer,  Charles  F.  Karsten  and  Annie  Knox, 
his  children,  and  Freda  Karsten,  Reuben  Karsten  and  Luella 
Karsten,  his  grandchildren,  minor  children  of  William  Karsten, 
a  deceased  son.  He  owned  four  hundred  acres  of  land  in  Ford 
county,  a  lot  and  a  half  in  the  village  of  Melvin  and  some  per- 
sonal property.  He  left  a  last  will  and  testament,  the  material 
parts  of  which  are  as  follows: 

"First.  That  I  hereby.  Will  unto  my  Beloved  Wife  all  my 
Real  and  Personal  Property  Sofie  Karsten  as  long  as  she  may 
live  after  her  Death  and  the  West  Half  (W.  i^)  of  the  North 
East  Quarter  (1/4)  of  Section  twenty-three  (23)  Township 
twenty-five  (25).  Range  Eight  (8)  East  (3)  P.  M.  and  the 
North  Half  (1/2)  of  the  North  West  Quarter  (i^)  of  Section 
twenty-four  (24)  Township  twenty-five  (25)  Rainge  (8)  East 
of  the  Third  P.  M.  Shall  be  sold  to  Pay  all  Expenses  and  to 
pay  to  the  Hears  of  My  Deceased  Son  the  Sum  of  one  Thou- 
sand Dollars  Each  that  is  to  say  Fridie  Karsten  and  Ruben 
Karsten  and  Luella  Karsten  that  if  they  all  three  Die  that  the 
Grant  shall  fall  Back  to  the  Original  Heirs. 

"Second  that  it  is  my  Will  that  My  Daughter  Mary  Spell- 
meyer and  My  San  Charles  F.  Karsten  and  My  Daughter  Annie 
Knox  shall  be  Equally  Devided  between  all  three. 

"Third:  that  the  One  of  My  Children  shall  take  care  of  one 
or  either  of  us  shall  receive  for  their  recompenc  the  sum  of 
One  Thousand  Dollars,  ($1000.00) 
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"Fourth:  that  it  is  My  Will  that  My  Executor  plase  a  Monu- 
ment in  one  year  after  our  demice  not  to  Exceed  the  sum  of 
Three  Hundred  Dollars,  $300.00. 

"Fifth:  that  any  of  My  Heirs  oing  the  Estate  any  notes 
shall  be  counted  in  their  share." 

The  widow,  Sofie  Karsten,  died  on  March  2,  1911,  and  on  May 
29,  1911,  Charles  F.  Karsten,  as  executor  of  the  will,  filed  in 
the  circuit  court  of  Ford  county  the  original  bill  in  this  case 
against  the  devisees,  legatees  and  heirs-at-law,  including  him- 
self, asking  the  court  to  construe  the  will.  The  court  permit- 
ted an  amendment  making  the  appellants,  Charles  F.  Karsten 
in  his  own  right  and  Mary  Spellmeyer  and  Annie  Knox,  com- 
plainants, and  the  appellees,  Charles  F.  Karsten  as  executor  and 
the  three  minor  grandchildren  and  others,  defendants.  The 
amended  bill  alleged  that  the  provision  of  the  second  item  of 
the  will  expressed  in  the  following  words,  "that  is  my  "Will 
that  My  Daughter  Mary  Spellmeyer  and  My  Son  Charles  F. 
Karsten  and  My  Daughter  annie  Knox  shall  be  Equally  Devided 
between  all  three,"  was  operative  as  a  devise  and  bequest  to 
the  three  persons  named  therein  of  the  residue  of  the  estate, 
real  and  personal,  after  the  payment  of  debts,  costs  of  admin- 
istration, the  cost  of  the  monument  and  the  specific  bequests 
mentioned  in  the  will;  that  the  testator  did  not  own  the  north 
half  of  the  north-west  quarter  of  section  24  but  did  own  the 
south  half  of  said  north-west  quarter,  and  owned  no  other 
land  in  said  section ;  that  through  the  inexperience  of  the  scriv- 
ener and  the  want  of  correct  knowledge  of  the  description  of 
the  land  the  word  "north"  was  inserted  instead  of  the  word 
"south";  that  the  testator  intended  to  dispose  of  land  he  owned 
in  section  24,  and  that  the  will  should  be  construed  by  striking 
out  the  word  "north"  and  making- the  same  read,  "the  south 
lialf  of  the  north-west  quarter."  Charles  F.  Karsten  in  his 
capacity  as  executor  was  defaulted  and  a  guardian  ad  litem  was 
appointed  for  the  minor  defendants.  The  guardian  demurred 
specially  to  the  bill,  and  the  court  sustained  the  demurrer  as 
to  all  of  the  grounds  but  one.  'J!he  complainants  elected  to 
stand  by  their  amended  bill,  and  the  court  entered  a  decree 
consfruing  the  will  and  finding  that  the  testator  died  intestate 
as  to  all  of  his  property  except  the  west  half  of  the  north-east 
quarter  of  section  23,  which  he  owned  and  which  he  ordered  to 
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be  sold,  and  that  the  intestacy  included  any  balance  of  the  fund 
arising  from  the  sale  of  that  tract  of  land  after  paying  the  ex- 
penses of  administration  arising  from  any  deficiency  in  the 
personal  property,  the  bequests  to  the  minor  children,  $1,000 
to  the  child  or  children  who  took  care  of  the  testator  or  his  wife, 
and  the  cost  of  the  monument.  From  that  decree  this  appeal 
was  taken. 

The  important  question  to  be  determined  is  whether  the  tes- 
tator by  the  second  item  of  his  will  devised  and  bequeathed  the 
residuary  estate,  real  and  personal,  to  the  son  and  two  daugh- 
ters therein  named.  Inasmuch  as  the  statute  requires  wills  to 
be  in  writing  and  attested  by  witnesses,  the  settled  rule  is  that 
while  surrounding  facts  and  circumstances  may  be  proved  to 
explain  a  latent  ambiguity  which  is  not  found  upon  the  face 
of  the  instrument  itself,  extrinsic  evidence  cannot  be  admitted 
to  explain  a  latent  ambiguity  which  appears  on  the  face  of  the 
will  or  to  supply  its  omissions  and  deficiencies,  since  that  would 
be  to  make  a  will  for, the  testator.  Under  the  statute,  that, 
only,  is  the  will  of  the  testator  which  is  in  writing  and  signed 
by  him,  and  the  statutory  provisions  would  be  rendered  nuga- 
tory and  the  door  opened  to  all  the  evils  which  the  law  requir- 
ing wills^to  be  in  writing  and  attested  was  designed  to  prevent, 
"if,  when  the  written  statement  failed  to  make  a  full  and  ex- 
plicit disclosure  of  his  scheme  of  disposition,  its  deficiencies 
might  be  supplied  or  its  inaccuracies  corrected  from  extrinsic 
source."  I  Jarman  on  Wills,  4th  ed.  409.  Extrinsic  evidence 
is  a  mere  aid  to  constraetion  and  is  never  admissible  for  the 
purpose  of  making  a  will  for  the  testator,  even  if  it  establishes 
the  fact  that  he  intended  to  make  one,  if  he  did  not,  in  fact, 
do  so. 

The  facts  alleged  in  the  bill  not  appearing  on  the  face  of 
the  will  are,  that  the  testator  owned  four  hundred  acres  of  land 
in  Ford  county  and  a  lot  and  a  half  in  the  village  of  Melvin; 
that  he  was  born  iu  Germany,  was  sixty-seven  years  old  and  not 
versed  in  such  matters  as  executing  wills.  Great  allowance  is 
to  be  made  for  ignorance  or  want  of  skill  of  one  who  writes  a 
will,  and  no  want  of  technical  formality  will  prevent  the  courts 
from  executing  the  intention  of  the  testator  if  it  can  be  ascer- 
tained from  the  language  employed,  however  informal  it  may 
be ;  but  we  are  unable  to  determine  the  intention  of  the  testator 
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from  his  birthplace,  age  or  experience  in  the  making  of  wills. 
The  fact  of  ownership  of  a  large  amount  of  land  not  disposed 
of  by  the  will  is  material  as  an  aid  to  construction,  because 
there  is  a  legal  presumption  against  partial  intestacy.  There 
is  a  strong  presumption  that  a  testator  did  not  intend  to  die 
intestate  as  to  any  of  his  property,  and  a  gift  will  be  sustained 
without  express  or  formal  words  jf  the  intention  to  make  it 
clearly  appears  from  the  will  as  a  whole.  But  such  a  gift  can- 
not rest  upon  conjecture.  Connor  v.  Gardner,  230  111.  258.  The 
intention  is  not  one  which  it  may  be  inferred  existed  in  the  mind 
of  the  testator  but  it  is  the  intention  expressed  in  the  language 
of  the  will,  and  the  rule  is  inflexible  that  surrounding  circum- 
stances cannot  be  resorted  to  for  the  purpose  of  importing  into 
a  will  any  intention  which  is  not  there  expressed.  Lomax  v. 
Lomax,  218  111.  629.  The  mere  fact  that  a  testator  owned  prop- 
erty would  not  justify  a  court  in  holding  that  he  disposed  of 
it  by  will  unless  an  intention  to  dispose  of  it  is  found  in  the 
will  itself,  because  that  would  prevent  partial  intestacy  in 
practically  every  ease.  It  is  undoubtedly  true  that  after  the 
disposition  of  a  portion  of  an  estate  by  devises  and  bequests  a 
provision  might  be  interpreted  as  a  residuary  disposition  of 
what  remained  without  the  use  of  the  word  "residue"  or  "re- 
mainder," or  other  formal  expression,  but  the  will  must  indi- 
cate some  subject  of  the  devise  or  bequest.  In  this  case  the 
testator  by  the  first  item  had  merely  directed  the  sale  of  one 
tract  of  land  that  he  owned  and  another  that  he  did  not  own, 
for  the  purpose  of  paying  the  sum  of  $1,000  to  each  of  his  three 
grandchildren,  with  a  provision  that  if  they  should  all  die  the 
grant  should  fall  back  to  the  original  heirs,  which  meant  the 
death  of  all  in  the  lifetime  of  the  testator.  Fifer  v.  AUen,  228 
111.  507.  The  grandchildren  were  living  at  the  death  of  the 
testator,  so  that  the  provision  for  the  sale  of  their  benefit  be- 
came effective.  The  testator,  of  course,  intended  by  the  second 
item  to  give  something  to,  the  three  children  therein  named, 
but  whatever  it  was,  he  failed  to  indicate  the  subject  matter 
in  any  way.  The  second  item  is  devoid  of  sense  or  meaning, 
and.it  would  require  the  insertion  of  matter  not  expressed  by 
the  testator  to  make  it  a  residuary  clause  devising  the  balance 
of  the  property  not  previously  disposed  of,  to  the  three  chil- 
dren therein  named.    The  second  item  is  followed  by  the  third, 
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which  provides  that  the  one  of  the  children  who  should  take 
care  of  the  testator  or  his  wife  should  receive  the  sum  of  $1,000, 
and  the  fourth  that  the  executor  should  erect  a  monument  not 
exceeding,  in  cost  $300.  The  fifth  item  provides  that  if  any  of 
the  heirs  owe  the  estate  any  notes  the  same  shall  be  counted 
in  their  share,  but  that  provision  would  apply  just -as  aptly  to 
a  devise,  of  specific  property  or  any  portion  less  than  the  whole 
of  the  residuary  estate.  The  subject  of  the  devise  in  the  second 
item  was  not  merely  uncertain  or  indefinite  but  was  entirely 
omitted,  and  there  was  nothing  mentioned,  the  court  had  no 
power  to  add  to  it  by  inserting  in  it  something  that  did  not 
appear.    Bngelthaler  v.  Engelthaler,  196  111.  230. 

The  testator  directed  the  sale  of  the  tract  of  land  which  he 
owned  and  the  north  half  of  the  north-west  quarter  of  section 
24,  which  he  did  not  own,  and  the  proceeds  were' to  be  de- 
voted to  paying  expenses  and  the  sum  of  $1,000  to  each  of  the 
three  grandchildren.  The  bill  alleged  that  the  word  "north" 
should  be  stricken  out  as  a  false  matter  of  description  and  the 
will  be  held  to  direct  the  sale  of  the  south  half  of  the  quarter 
section.  The  argument  against  the  conclusion  of  the  court  is 
mainly  based  upon  the  presumption  against  partial  intestacy, 
but  that  presumption  is  overcome  by  the  fact  that  the  testa- 
tor did  not  dispose  of  all  his  estate  but  died  intestate  as  to  a 
part  of  it.  There  is  no  occasion,  .however,  to  enter  upon  the 
consideration  of  the  many  questions  raised  by  counsel  respect- 
ing the  striking  out  of  words  of  false  description,  for  the  reason 
that  the  question  has  become  one  of  no  practical  importance. 
It  does  not  appear  that  the  sale  of  the  tract  which  the  testator 
did  own  would  be  insufficient  for  the  payment  of  the  expenses 
and  legacies  to  be  paid  out  of  the  proceeds  of  the  sale,  and 
there  was  no  fact  alleged  showing  that  it  would  be  conducive 
to  the  interests  of  the  complainants  that  the  south  half  of  the 
quarter  section  should  be  sold  and  the  proceeds  distributed, 
rather  than  it  should  pass  to  them  and  the  other  heirs-at-law 
as  land.  It  was  not  alleged  that  any  one  of  the  children  took 
care  of  the  testator  and  his  wife  or  became  entitled  to  $1,000, 
if  that  sum  was  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  specific  property  ordered  to  be  sold,  and  any  surplus  would 
go  in  exactly  the  same  proportions  to  the  same  heirs  as  if  the 
land  itself  passed  as  intestate  property.    Thei  guardian  ad  litem, 
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acting,  so  far  as  we  can  discover,  in  the  interest  of  the  minors 
who  were  to  receive  the  legacies,  demurred  to  the  bill  with 
respect  to  the  construction  sought  to  be  put  upon  it  by  the  com- 
plainants, evidently  deeming  it  for  the  best  interest  of  the 
minors  that  the  land  should  not  be  sold.  As  we  have  held  that 
the  complainants  were  not  entitled,  under  the  second  item,  to 
any  surplus  that  might  remain  from  a  sale  and  will  take  their 
interests  as  heirs  in  any  intestate  estate,  we  do  not  see  any  ben- 
efit that  would  result  to  them  by  striking  out  aiiy  part  of  the 
description  and  selling  land  to  divide  the  proceeds.  No  ques- 
tion is  raised  in  this  court  concerning  the  propriety  of  Charles 
F.  Karsten  being  on  both  sides  of  the  case. 
The  decree  is  aflSrmed. 

Section  B.    Form  of  the  WilL 

Where  the  Signature  Should  Appear. 

ALBRIGHT  ET  AL.  v.  NORTH  ET  AL. 

146  Cal.  455,  80  Pac.  700,  106  Am,  St.  Rep.  5.    1905. 

Per  Curiam.  A  document  purporting  to  be  the  last  will  and 
testament  of  Henry  Seaman,  deceased,  was  presented  to  the 
superior  court,  and  an  application  for  its  probate  was  denied 
upon  the  ground  that  it  had  not  been  properly  executed,  in 
that  the  name  of  the  testator  was  not  subscribed  at  the  end 
thereof.  From  the  judgment  thus  entered,  the  present  appeal 
has  been  taken. 

The  instrument  was  written  upon  a  printed  form  or  blank 
consisting  of  four  pages  folded  in  the  middle,  like  ordinary 
legal  cap.  Upon  the  upper  portion  of  the  first  page  was  a 
printed  heading  and  introduction,  occupying  about  one-fourth  of 
the  page.  In  the  printed  form  the  remainder  of  that  page  and  the 
entire  second  page  were  left  blank.  The  dispositive  parts  of 
the  will  were  written  upon  the  blank  portion  of  the  first  page 
and  about  one-fourth  of  the  blank  portion  of  the  second  page, 
and  at  the  close  thereof  a  line  was  drawn  in  red  ink  trans- 
versely to  the  bottom  of  the  second  page.  At  the  top  of  the 
third  page  there  was  printed  a  form  for  the  appointment  of 
an  executor,  and  a  clause  revoking  all  former  wills,  and  imme- 
diately after  this  a  testimonium  clause,  underneath  which,  and 
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extending  to  a  little  below  the  middle  of  the  page,  was  printed 
an  attestation  clause.  The  blanks  left  for  the  name  of  an  exec- 
utor and  for  the  attestation  of  the  will  were  left  unfilled.  The 
remainder  of  the  third  page  and  the  first  or  upper  half  of  the 
fourth  page  are  blank.  The  printed  form  was  prepared  to  be 
twice  folded  from  the  bottom  to  the  top,  and  across  the  face  of 
the  paper  as  thus  folded,  and  at  the  top  thereof,  were  the 
printed  words:  "The  Last  Will  and  Testament  of,"  under 
which  the  scrivener  had  written,  "Henry  Seaman."  Blank 
forms  for  a  date  and  for  filing  the  instrument  with  the  clerk 
were  printed  underneath  this,  the  whole  occupying  the  upper 
half  of  this  outside  face  of  the  paper  when  folded.  Underneath 
this  printed  matter  was  written,  "Henry  Seaman,"  and  under- 
neath his  name  the  word  "witness,"  and  underneath  that  the 
names,  "M.  0.  Wyatt,  J.  H.  Wright."  The  remainder  of  the 
fourth  page  was  blank. 

It  was  shown  at  the  hearing  that  the  decedent  hiad  written 
his  name  at  that  place  in  intended  execution  of  his  will,  and 
that  at  his  request  Messrs.  Wyatt  and  Wright  had  signed  their 
names  as  witnesses  thereto.  It  was  also  shown  that,  with  the 
exception  of  these  signatures,  the  instrument  is  in  the  same 
condition  as  it  was  when  the  decedent  signed  his  name  thereto. 

The  right  to  make  a  testamentary  disposition  of  one's  prop- 
erty is  purely  of  statutory  creation,  and  is  available  only  upon 
a  compliance  with  the  requirements  of  the  statute.  The  for- 
malities which  the  Legislature  has  prescribed  for  the  execution 
of  a  will  are  essential  to  its  validity,  and  cannot  be  disregarded. 
The  mode  so  prescribed  is  the  measure  for  the  exercise  of  the 
right,  and  the  heir  can  be  deprived  of  his  inheritance  only  by  a 
compliance  with  this  mode.  For  the  purpose  of  determining 
whether  a  will  has  been  properly  executed,  the  intention  of  the 
testator  in  executing  it  is  entitled  to  no  consideration.  For 
that  purpose  only  the  intention  of  the  Legislature,  as  expressed 
in  the  language  of  the  statute,  can  be  considered  by  the  court, 
and  whether  the  will,  as  presented,  shows  a  compliance  with  the 
statute.  Estate  of  Walker,  110  Cal.'387,  42  Pac.  815,  30  L.  R. 
A.  460,  52  Am.  St.  Rep.  104. 

Section  1276,  Civ.  Code,  requires  every  will,  other  than  nun- 
cupative or  holographic,  to  be  "subscribed  at  the  end  thereof" 
by  the  testator,  in  the  presence  of  two  attesting  witnesses,  each 
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of  whom  must,  in  his  presence  and  at  his  request,  sign  his  name 
as  a  witness  "at  the  end  of  the  will."  This  section  is  from  the 
Revised  Statutes  of  New  York,  adopted  by  that  state  in  1830. 
These  provisions  are  incorporated  into  the  Civil  Code  prepared 
for  adoption  by  that  state  by  David  Dudley  Field,  and,  in  their 
report  of  a  Civil  Code  to  the  Legislature  of  1871,  the  code  com- 
missioners of  this  state  refer  to  this  Code  as  the  source  of  the 
section.  In  considering  the  section  the  decisions  of  that  state 
upon  the  same  question  are  therefore  entitled  to  great  consid- 
eration. A  similar  statute  was  enacted  in  England  in  1837  (St. 
1  Vict.  c.  26),  but  the  decisions  under  that  statute  as  to  what 
constitutes  the  "end"  of  a  will  are  inconsistent  and  contra- 
dictory. In  the  earlier  cases  the  statute  received  a  very  liberal 
construction  in  reference  to  the  amount  or  extent  of  blank  space 
that  might  be  left  between  the  termination  of  the  will  and  the 
signature  of  the  testator,  but  afterwards  the  same  judge  who 
gave  this  construction,  as  did  also  the  Privy  Council  in  affirm- 
ing his  judgment,  stated  that  he  felt  it  necessary  to  construe 
the  act  more  strictly,  on  the  ground  that  the  provision  was 
intended  to  prevent  any  addition  being  made  to  the  wiU  after 
the  deceased  had  executed  it  *  *  *  and  the  statute  was 
construed  as  requiring  the  name  to  be  written  immediately  after 
the  termination  of  the  testamentary  provisions,  without  any 
space  whatever  between  them.  It  was  in  view  of  these  different 
constructions  of  the  statute  that  in  1852  Parliament  passed  an 
explanatory  act  (St.  15  Vict.  c.  24)  known  as  "Lord  St. 
Leonard's  Act,"  which  provided  that  the  will  should  be  valid 
"if  the  signature  be  so  placed  at  or  after  or  following  or  under 
or  beside  or  opposite  to  the  end  of  the  will,  that  it  should  be 
apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  his  signature  to  the  writing  signed  as  his 
will,"  and  that  no  such  will  should  be  afiEected  by  the  circum- 
stance that  "a  blank  space  shall  intervene  between  the  con- 
cluding end  of  the  will  and  the  signature,"  etc.;  thus  per- 
mitting an  inquiry  into  the  intention  of  the  testator,  contrary 
to"  the  rule  on  that  subject  in  this  state.  The  provisions  of 
this  act  are  so  directly  opposed  to  section  1276,  Civ.  Code,  that 
the  decisions  thereunder  are  not  entitled  to  any  consideration  in 
interpreting  the  section.     *     *     * 

The  provision  that  the  will  must  be  subscribed  at  the  end 
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thereof  requires  the  testator's  name  to  be  written  at  the  termi- 
nation of  the  testamentary  provisions  which  he  makes  in  the 
instrument.  The  "will"  at  whose  end  the  name  is  to  be  sub- 
scribed is  not  the  sheet  of  paper  or  other  material  upon  which 
these  testamentary  provisions  are  written,  but  it  is  the  declara- 
tion which  the  testator  has  written  thereon  for  such  testamen- 
tary disposition,  and  the  "end  thereof"  is  not  the  foot  or 
physical  end  of  the  sheet  of  paper  upon  which  the  "will"  is 
written,  but  is  the  physical  termination  of  the  testamentary 
provisions  which  constitute  the  will.  "The  act  of  authentica- 
tion must  take  place  at  the  termination  of  the  testamentary  dis- 
position." McGuire  v.  Kerr,  2  Bradf.  Sur.  (N.  Y.)  244.  "To 
say  that,  where  the  name  is,  there  is  the  end  of  the  will,  is  not 
to  observe  the  statute.  That  requires  that,  where  the  end  of 
the  will  is,  there  shall  be  the  name.  It  is  to  make  a  new  law  to 
say  that,  when  we  find  the  name,  there  is  the  end  of  the  will. 
The  instrument  offered  is  to  be  scanned  to  learn  where  is  the 
end  of  it,  as  a  completed  whole,  and  at  the  end  thus  found 
must  the  name  of  the  testator  be  subscribed."     *     *     * 

The  requirement  that  the  name  shall  be  subscribed  "at"  the 
end  of  the  will  is  not  satisfied  by  having  that  name  written  at 
any  place  "after"  the  termination  of  the  written  matter,  irre- 
spective of  the  relation  which  such  place  bears  to  the  conclud- 
ing portion  of  the  will.  This  provision  does  not,  however,  of 
necessity,  require  that  it  shall  be  in  immediate  juxtaposition 
with  the  concluding  words  of  the  instrument,  but  that  it  shall 
be  so  near  thereto  as  to  afford  a  reasonable  inference  that  the- 
testator  thereby  intended  to  indicate  an  authentication  of  the 
instrument  as  a  completed  expression  of  his  testamentary  pur- 
poses. It  must  appear  upon  the  face  of  the  instrument  not  only 
that  he  intended  to  place  it  at  the  end  of  his  testamentary  pro- 
visions, but  that  he  has  in  fact  placed  it  m  such  proximity 
thereto  as  to  constitute  a  substantial  compliance  with  this  re- 
quirement of  the  statute.  While  a  slight  space,  such  as  a  single 
line,  or  even  more,  might  be  left  blank  between  the  written 
matter  and  the  name,  without  impairing  the  validity  of  the 
will,  yet  to  leave  blank  an  entire  page  between  the  two  would 
indicate  a  disregard  of  the  requirements  of  the  statute,  whether 
resulting  from  ignorance  or  intention,  which  would  prevent  its 
admission  to  probate.    See  Soward  v.  Soward,  1  Duv.  (Ky.)  126. 
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Appellants  have  cited  the  ease  of  Oilman's  Will,  38  Barb. 
(N.  Y.)  364,  iu  which  the  written  matter  of  the  will  terminated 
four  lines  above  the  bottom  of  the  page  where  the  testator 
signed  his  name,  and  in  which  the  court  said:  "An  instrument  is 
signed  at  the  end  when  nothing  intervenes  between  the  instru- 
ment and  the  subscription.  The  place  named  in  the  statute  is 
the  end.  The  end  of  an  instrument  in  writing  commences  and 
continues  until  something  else  or  some  other  writing  occurs." 
This  language  may  have  been  appropriate  to  the  will  then  be- 
fore the  court,  but,  as  a  construction  to  be  given  to  the  statute, 
it  does  not  meet  with  our  approval,  and  is,  moreover,  incon- 
sistent wits  the  consti;uction  given  in  the  above  cases  cited  from 
the  Court  of  Appeals  of  that  state.  Particularly  do  we  dissent 
from  the  definition  of  "end"  as  given  in  the  last  sentence  of 
the  quotation. 

The  formalities  which  the  Legislature  has  prescribed  for  the 
execution  of  wills  are  to  provide  against  false  and  fraudulent 
wills,  and  to  afford  means  of  determining  their  authenticity. 
A  very  evident  purpose  of  requiring  the  testator's  name  to  be 
subscribed  at  the  end  of  the  will  is  not  only  that  it  may  thereby 
appear  upon  the  face  of  the  instrument  that  the  testamentary 
purpose  which  is  expressed  therein  is  a  completed  act,  but  also 
to  prevent  any  opportunity  for  fraudulent  or  other  interpola- 
tions between  the  written  matter  and  the  signature.  *  *  * 
"The  statutory  provision  requiring  the  subscription  of  the 
name  to  be  at  the  end  is  a  wholesome  one,  and  was  adopted  to 
remedy  real  or  threatened  evils.  It  should  not  be  frittered  away 
by  exceptions"  *  *  *  "or  by  judicial  construction" 
*  *  *  "or  defeated  by  lax,  interpretation."  *  *  * 
"The  purpose  of  the  law  which  requires  the  subscription  to  be 
at  the  end  of  the  will  is  to  prevent  fraudulent  additions  to  a  will 
before  or  after  its  execution,  and  the  statute  should  be  so  con- 
strued as  to  accomplish  this  purpose."  Younger  v.  Duffie,  94 
N.  Y.  535,  46  Am.  Rep.  156. 

It  is  immaterial  that  there  is'no  charge  of  fraud  in  any  par- 
ticiilar  case.  A  failure  to  comply  with  the  formalities  required 
by  a  statute  enacted  for  the  prevention  of  fraud  is  not  ex- 
cused by  showing  that  in  the  particular  case  under  considera- 
tion there  was  no  fraud.  The  statute  in  question  was  enacted' to 
protect  the  wills  of  the  dead  from  alteration.     If  opportunity 
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for  such  alteration  is  permitted,  the  fraud  may  be  so  deftly 
accomplished  as  to  prevent  its  discovery,  and  for  this  reason 
the  construction  to  be  given  the  statute  should  be  such-  as  will 
control  the  execution  of  all  wills.  "The  legislative  intent  was 
doubtless  to  guard  against  fraud  and  uncertainty  in  the  testa- 
mentary disposition  of  property  by  prescribing  fixed  and  cer- 
tain rules  by  which  to  determine  the  validity  of  all  instru- 
ments purporting  to  be  wills  of  deceased  persons.  ','*•* 

It  is  true,  as  suggested  by  the  appellants,  that  there  is  the 
same  opportunity  for  fraudulent  interpolations  in  the  will  if 
the  testator  should  leave  sufficient  space  therefor  between  the 
several  items  of  his  will.  But  it  is  a  sufficient  answer  to  this 
suggestion  that  the  form  in  which  the  provisions  of  a  will  are- 
drafted  is  no  part  of  its  execution,  and  that  the  Legislature 
has  not  attempted  to  prescribe  the  form  in  which  the  testator 
shall  express  his  testamentary  purpose,  or  in  which  the  will  shall 
be  drafted,  but  only  the  form  in  which  it  is  to  be  "executed  and 
attested."  *  *  *  In  Estate  of  Blake,  136  Cal.  306,  68  Pac. 
827,  89  Am.  St.  Rep.  135,  the  testator  left  a  blank  space  of 
several  lines,  between  the  items  in  which  he  disposed  of  his 
property  and  the  items  appointing  an  executor  and  revoking  his 
former  will.  These  last  items  were,  however,  testamentary  pro- 
visions (Sisters  of  Charity  v.  Kelly,  67  N.  Y.  415) ;  and,  as 
they  constituted  a  part  of  his  will,  the  end  thereof  was  not 
reached  until  they  had  been  written  upon  the  paper,  and,  as  his 
name  was  subscribed  to  the  testamentary  clause,  which  imme- 
diately followed  these  items,  it  was  held  "that  it  was  subscribed 
at  the  end  of  the  will. 

A  question  similar  to  the  one  involved  herein  was  presented 
in  Soward  v.  Soward,  1  Duv.  126.  The  statute  of  Kentucky 
required  the  witnesses,  as  well  as  the  testator,  to  "subscribe" 
the  will  with  their  names,  which  the  courts  of  that  state  con- 
strued to  mean  that  they  should  write  their  names  at  the  close 
of  the  will.  In  the  will  then  before  the  court  the  witnesses 
wrote  their  names,  as  did  the  testator  in  the  present  case,  on  the 
outside  or  fourth  page  of  the  sheet  after  it  had  been  folded,  and 
across  it  as  so  folded.  The  court  held  that  this  was  not  a  com- 
pliance with  the  statute,  saying:  "So  far  from  subscribing 
their  names  to  the  will,  it  may  be  said  with  much  more  pro- 
priety and  accuracy  of  speech  that  they  merely  indorsed  the 
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paper  enveloping  and  inclosing  the  will,  without  any  accom- 
panying writing  or  memorandum  to  indicate  the  purpose  of  the 
indorsement,  or  showing  any  connection  whatever  between  the  ' 
indorsement  and  the  will."  In  Koy  v.  Eoy's  Ex'r.,  16  Gratt. 
(Va.)  418,  84  Am.  Dec.  696,  the  sheet  of  paper  upon  which  the 
will  was  written  was  folded  in  the  form  of  a  letter,  and  the 
words,  " David- M.  Roy's  "Will,"  were  indorsed  upon  the  back 
in  the  handwriting  of  the  deceased  at  about  the  middle  of  the 
third  page  when  the  paper  was  unfolded.  His  name  was  not 
signed  at  the  end  of  the  writing.  The  court  held  that  it  was  not 
entitled  to  probate,  saying:  "It  is  an  unusual  mode  of  signing 
or  authenticating  a  paper  as  a  concluded  act  by  indorsing  the 
name  of  the  person  executing  it  on  the  back.  Such  indorsement 
is  usually  made  as  a  label  or  mark  to  distinguish  it  from  other 
papers,  and  probably  it  never  occurred  to  the  deceased  that  it 
was  to  have  any  other  function  in  this  case."  The  same  rule 
was  followed  in  "Warwick  v.  "Warwick,  86  Va.  596,  10  S.  E.  843, 
6  L.  R.  A.  775 ;  Patterson  v.  Ransom,  55  Ind.  402. 

"Whether  the  deceased  intended  to  execute  his  will  in  con- 
formity "with  the  requirements  of  the  statute  cannot  be  shown 
by  parol  or  extrinsic  evidence.  Parol  evidence  cannot  be  ad- 
mitted to  show  that  the  testator  intended  the  space  signed  by 
him  to  be  the  end  of  the  will,  if,  upon  an  inspection  of  the 
instrument,  it  appears  that  it  is  not  in  fact  at  the  end.  Evi- 
dence will  not  be  received  for  the  purpose  of  showing  that  he 
intended  to  comply  with  the  requirements  of  the  statute  if  it 
appears  upon  the  face  of  the  instrument  that  he  had  not  in  fact 
so  complied.  It  must  appear  upon  the  face  of  the  will  itself  that 
its  physical  execution  is  in  accordance  with  these  require- 
ments.    *     *     * 

Under  these  considerations,  it  must  be  held  that  the  tes- 
tator did  not  comply  "with  the  requirements  of  the  statute  in  the 
execution  of  his  will,  and  the  judgment  of  the  superior  court  is 
therefore  afKrmed.     *     *     * 

ANGBLLOTTI,  J. :  I  concur.  I  am  of  the  opinion  that  the 
true  test  by  which  to  determine  whether  the  requirement  of  our 
law  that  the  testator  shall  subscribe  his  name  at  the  end  of  the 
will  has.  been  complied  with,  and  the  will,  therefore,  in  that 
respect  executed,  is  as  stated  in  the  concurring  opinion  of  the 
chief  justice. 
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Beference  to  Another  but  Unattested  Document. 

BRYAN'S  APPEAL. 

77  Conn.  240,  58  Alt.  748,  68  L.  R.  A.  353,  107  Am.  St.  Rep.  34. 

1904. 

TORRANCE,  C.  J.  The-court  of  probate  for-the  district  of 
New  Haven  approved  and  admitted  to  probate  a  certain  writing 
as  the  last  will  of  Philo  S.  Bennett,  deceased.  That  will  con- 
tained, as  its  12th  clause,  the  following:  "I  give  and  be- 
queath unto  my  wife,  Grace  Imogene  Bennett,  the  sum  of  fifty 
thoiisand  dollars  ($50,000),  in  trust,  however,  for  the  purposes 
set  forth  in  a  sealed  letter  which  will  be  found  with  this  will. ' ' 
At  the  timie  this  will  was  offered  for  probate  there  were  also 
offered  for  probate  as  a  part  of  it,  under  the  12th  clause  of  the 
will,  two  writings  hereinafter  referred  to  as  Exhibits  B  and  C. 

The  court  of  probate  refused  to  approve  or  admit  to  pro- 
bate as  parts  of  said  will  each  and  both  of  these  exhibits;  and 
from  that  part  of  its  decree  an  appeal  was  taken  to  the  superior 
court,  by  William  J.  Bryan  individually,  and  as  trustee  under 
the  will  as  he  claims  it  to  be.  The  will  admitted  to  probate  is 
in  the  record  called  Exhibit  A;  while  Exhibits  B  and  C  are 
letters  which,  as  the  appellant  claims,  constitute  a  part  of  the 
will.  The  will  was  executed  in  New  York,  and  is  dated  the  22d 
day  oif  May,  1900. 

Exhibit  B  is  a  letter  from  the  testator  to  his  wife,  of  which 
the  following  is  a  copy ; 

"New  York,  5/22/1900. 

"My  Dear  Wife :  In  my  will  just  executed  I  have  bequeathed 
to  you  seventy-five  thousand  dollars  (75,000)  and  the  Bridge- 
port houses,  and  have  in  addition  to  this  made  you  the  residuary 
legatee  of  a  sum  which  will  amount  to  twenty-five  thousand 
more.  This  will  give  you  a  larger  income  than  you  can  spend 
while  you  live,  and  will  enable  you  to  make  bountiful  provi- 
sion for  those  you  desire  to  remember  in  your  will.  In  my  wiU 
you  will  find  the  following  provisions : 

"I  give  and  bequeath  unto  my  wife,  Grace  Imogene  Bennett, 
the  sum  of  fifty  thousand  dollars  (50,000),  in  trust,  how- 
ever, for  the  purposes  set  forth  in  a  sealed  letter  which  will  be 
found  with  this  will. 

548 


LEADING  ILLUSTRATIVE  CASES  29 

"It  is  my  desire  that  fifty  thousand  dollars  conveyed  to  you 
in  trust  by  this  provision  ^hall  be  by  you  paid  to  William 
Jennings  Bryan,  of  Lincoln,  Neb.,  or  to  his  heirs  if  I  survive 
him.  I  am  earnestly  devoted  to  the  political  principles  which 
Mr.  Bryan  advocates,  and  believe  the  welfare  of  the  nation  de- 
pends upon  the  triumph  of  those  principles.  As  I  am  not  as 
able  as  he  to  defend  .those  principles  with  tongue  and  pen,  and 
as  his  political  work  prevents  the  application  of  his  time  and 
talents  to  money  making,  I  consider  it  a  duty,  as  I«ilnd  it  a 
pleasure,  to  make  this  provision  for  his  financial  aid,  so  that  he 
may  be  more  free  to  devote  himself  to  his  chosen  field  of  labor. 
If  for  any  reason  he  is  unwilling  to  receive  this  sum  for  himself, 
it  is  my  will  that  he  shall  distribute  the  said  sum  of  fifty  thou- 
sand dollars  according  to  his  judgment  among  educational  aatid 
charitable  institutions.  I  have  sent  a  duplicate  of  this  letter  to 
Mr.  Bryan,  and  it  is  my  desire  that  no  on#  excepting  you  and 
Mr.  Bryan  himself  shall  know  of  this  letter  and  bequest.  For 
this  reason  I  place  this  letter  in  a  sealed  envelope,  and  direct 
that  it  shall  be  opened  only  by  you,  and  read  by  you  alone.. 
With  love  and  kisses,  P.  S.  Bennett." 

Exhibit  C  was  a  typewritten  duplicate  of  Exhibit  B;  except 
that  the  words  "with  love  and  kisses,  P.  S.  Bennett,"  at  the 
end  of  Exhibit  B,  were  not  contained  in  Exhibit  C,  nor  was 
Exhibit  C  signed  by  the  testator. 

Respecting  these  exhibits  the  appellant  in  the  Superior  Court 
offered  evidence  tending  to  prove  the  following  facts :  that  about 
a  week  or  ten  days  before  the  date  of  the  will,  at  the  city  of 
Lincoln,  Nebraska,  the  testator,  and  Mr.  Bryan  and  his  wife, 
prepared  a  blank  draft  form  of  the  will,  which  was  subsequently 
filled  out  and  executed,  and  that  Exhibit  C  was  then  also  pre- 
pared as  a  blank  draft  form  from  which  Exhibit  B  was  to  be, 
and  was  subsequently,  drawn;  that  Exhibit  B  was  in  the  hand- 
'  writing  of  the  testator,  and  was  by  him  placed  in.  a  sealed  en- 
velope bearing  the  following  indorsement  in  his  handwriting: 
' '  Mrs.  P.  S.  Bennett.  To  be  read  only  by  Mrs.  Bennett,  and  by 
-her  alone,  after  my  death.  P.  S.  Bennett.  (Seal.)";  that  the 
testator,  on  the  day  after  the  date  of  the  will,  placed  said  will 
and  said  envelope  containing  Exhibit  B  in  his  box  in  a  vault  in 
the  Wool  Exchange  Building  in  New  York  City  where  they 
remained  as  he  put  them  until  after  his  death,  the  will  being 
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"separate  from  said  letter  and  said  sealed  envelope";  and  that 
Exhibit  C,  from  the  time  it  was  drawn  up,  remained  in  Bennett's 
custody  till  his  death,  and  was  found  soon  after  that  event 
among  his  private  papers,  in  an  envelope  subscribed  in  Benr 
nett's  handwriting  as  follows:  "Copy  of  letter  in  Safe  De- 
posit Company  vault.  Wool  Exchange." 

The  appellant  then  offered  Exhibit  C  in  evidence  as  part  of 
the  will,  claiming  that  it  was  the  original  and  equivalent  of  the 
paper  ^hibit  B,  "and  that  it  was  substantially  the  sealed 
letter  referred  to  in  paragraph  12  of  the  will."  The  court  ex- 
cluded the  evidence.  The  appellant  thereupon  offered  in  evi- 
dence, as  part  of  the  will,  the  letter  Exhibit  B,  and  the  court 
excluded  it.  The  appellant  also  offered  parol  evidence  tending 
to.  proTe  that  Exhibit  B  was  the  instrument  to  which  reference 
was  made  in  clause  12  of  the  will,  but  the  court  excluded  such 
evidence.  Subseqjipntly  the  jury,  under  the  direction  of  the 
court,  rendered  a  verdict  to  the  effect  that  Exhibits  B  and  C 
"are  not  either  separately  or  together  a  part  of  the  last  will 
of  said  Philo  S.  Bennett,  deceased";  and  judgment  followed  in 
accordance  with  the  verdict. 

From  the  opinion  of  the  trial  court,  which  is  made  part  of  the 
record,  the  rulings  of  the  court  seem  to  have  been  based  upon 
several  distinct  grounds,  which  may  be  briefly  indicated:  (1) 
Apparently  upon  the  ground  that  the  doctrine  of  incorporation 
by  reference  does  not  prevail  as  to  wills,  under  our  statute 
relating  to  their  making  and  execution;  (2),  that  even  if  that 
doctrine  prevails  here,  no  paper  in  the  present  will  is  by  refer- 
ence made  a  part  of  it,  according  to  the  rules  universally  applied 
in  jurisdictions  where  the  above  doctrine  prevails;  and  (3)  that 
the  letter,  Exhibit  B,  shows  on  its  face  an  intent  on  the'  part  of 
the  testator  that  it  should  not  constitute  a  part  of  his  will. 

As  we  think  the  rulings  of  the  court  below  can  be  vindicated 
upon  the  second  of  the  grounds  above  mentioned,  it  wiU  be 
unnecessary  to  consider  the  other  two  grounds;  but  in  thus 
resisting  our  decision  upon  the  second  ground  we  do  not  mean 
to  intimate  that  it  could  or  could  not  be  made  to  rest  upon 
the  first  or  third. 

Before  considering  the  second  ground  a  word  or  two  regard- 
ing the  first  ground  may  not  be  out  of  place.  Under  the  rule 
prevailing  in  England,  an  unattested  document  may,  by  i^efer- 
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ence  in  a  will,,  under  certain  conditions  and  limitations,  be- 
come by  such  reference  incorporated  in  the  will  as  a  part  of 
it;  and  that  too  whether  the  document  referred  to  is  or  is  not 
a  depositiYe  one;  and  one  of  the  leading  cases  upon  this  sub- 
ject is  that  of  Allen  v.  Maddock,  11  Moore's  P.  C.  C-  427,  de- 
cided in  1858.  This  is  known  as  the  doctrine  of  incorporation 
by  reference;  and  the  principle  upon  which  it  rests  does  not 
differ  essentially  from  that  which  is  applied  in  incorporating 
unsigned  writings  in  a  signed  instrument  so  as  to  constitute  a 
memorandum  in  writing  under  the  Statute  of  Frauds.  The 
English  rule  appears  to  prevail  in  many  of  our  sister  States; 
but  the  question  whether  it  prevails  in  this  State,  and  if  so, 
with  what  limitations  and  under  what  conditions,  was  left  un- 
determined in  Phelps  v.  Bobbins,  40  Conn.  250,  and  has  never 
been  passed  upon  since.  In  the  present  ease  we  find  it  unneces- 
sary to  decide  those  questions;  but  for  the  purposed  of  the 
argument  we  shall  assume,  without  deciding,  that  the  doctrine 
of  incorporation  by  reference  in  a  will  prevails  here. 

Two  of  the  conditions,  without  the  existence  of  which  the 
English  rule  will  not  be  applied,  are  concisely,  but  we  think 
correctly,  stated  in  Phelps  v.  Robbins,  supra  (page  272),  as 
follows:  "First,  the  paper  must  be  in  existence  at  the  time  of 
the  execution  of  the  will;  and,  secondly,  the  description  must  not 
be  so  vague  as  to.be  incapable  of  being  applied  to  any  instru- 
ment in  particular,  but  must  describe,  the  instrument  intended 
in  clear  and  definite  terms."  In  a  California  case  upon  this 
subject  this  language  is  used:  "But  before  such  an  extrinsic 
document  may  be  so  incorporated,  the  description  of  it  in  the 
will  itself  must  be  so  clear,  explicit  and  unambiguous  as  to 
leave  its  identity  free  from  doubt."  Estate  of  Young,  123 
Gal.  337,  342,  55  Pac.  1011. 

In  an  important  and  well  considered  English  case*  decided 
in  1902,  the  court  uses  this  language  upon  this  subject:  "But 
it  is  clear  that,  in  order  that  the  informal  document  should  be 
incorporated  in  the  validly  executed  document,  the  latter  must 
refer  to  the  former  as  a  writing  existing — that  is,  at  the  time 
of  the  execution — in  such  terms  that  it  may  be  ascertained. 
*  *  *  The  document  which  it  is  sought  to  incorporate  must 
be  existing  at  the  time  of  the  execution  of  the  document  into 
which  it  is  to  be  incorporated,  and  there  aust  be  a  reference  in 
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the  properly  executed  document  to  the  informal  document  as 
an  existing  one,  and  not  as  a  future  document."  In  the  Goods 
of  Smart,  L.  R.  (1902)  P.  D.  238,  240. 

Tested  by  the  rules  as  thus  laid  down  in  the  cases  above  cited, 
and  in  numerous  others  that  might  be  cited,  the  will  in  the 
present  case  fails  to  comply  with  the  required  conditions  under 
which  incorporation  by  reference  can  take  place  in  the  case  of 
wills.  In  clause  12  of  the  will  in  question  here  a  large  sum  of 
money  is  given  to  Mrs.  Bennett  "in  trust,  however,  for  the 
purposes  set  forth  in  a  sealed  letter  which' will  be  found  with 
this  will."  There  is  not  in  the  language  quoted,  nor  anywhere 
else  in  the  will,  any  clear,  explicit.  Unambiguous  reference  to 
any  specific  document  as  one  existing  and  known  to  the  testator 
at  the  time  his  will  was  executed.  Any  sealed  letter,  or  any 
number  of  them,  setting  forth  the  purposes  of  the  trust,  made 
by  anybody,  at  any  time  after  the  will  was  executed,  and 
"found  with  the  will,"  would  each  fully  and  accurately  answer 
the  reference;  and  if  we  assume  that  the  reference  calls  for  a 
letter  from  the  testator,  it  is  answered  by  such  a  letter  or  letters 
made  at  any  time  after  the  will  was  drawn.  The  reference  is 
""so  vague  as  to  be  incapable  of  being  applied  to  any  instrument 
in  particular"  as  a  document  existing  at  the  time  of  the  execu- 
tion of  the  will;  "the  vice  is  that  no  particular  paper  is  referred 
to."  Phelps  V.  Robbins,  40  Conn.  250,  273.  Such  a  reference 
as  is  made  in  the  preseiit,  will  is,  in  fact  as  well  as  in  law,  no 
reference  at  all ;  certainly  it  is  not  such  a  reference  as  the  rules 
under  the  doctrine  of  incorporation  by  reference  require  in  the 
case  of  wills. 

A  reference  so  defective  as  the  one  here  in  question  cannot  be 
helped  out  by  what  is  called  parol  evidence;  for  to  allow  such 
evidence  to  be  used  for  such  purpose  would  be  practically  to 
nullify  tHe  wise  provisions  of  the  law  relating  to  the  making 
and  execution  of  wills.  We  know  of  no  case,  and  in  the  able 
and  helpful  briefs  filed  in  this  case,  have  been  referred  to  none, 
where  a  reference  like  the  one  here  in  question  has  been  held  to 
incorporate  into  the  will  some  extrinsic  document. 

Assuming  then,  without  deciding,  that  the  doctrine  of  in- 
corporation prevails  in  this  state,  as  claimed  by  the  appellant, 
we  are  still  of  the  opinion  that  the  rulings  of  which  he  com- 
plains were  correct. 
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Who  Takes  a  Beneficial  Interest? 

SEARS  V.  DILLINGHAM. 
12  Mass.  358.     1815. 

This  was  an  appeal  from  a  decree  of  the  Judge  of  Probate 
of  the  County  of  Barnstable,  approving  and  allowing  the  last 
will  and  testament  of  Thomas  Snow,  late  of  Harwich  in  said 
county,  deceased. 

The  reason  assigned  for  the  appeal,  pursuant  to  the  Statute, 
was  that  the  said  testator  was  not,  at  the  time  of  executing  the= 
supposed  will,  of  sound  and  disposing  mind  and  memory.  All 
the  requisites  of  the  law  having  been  complied  with  on  the  part 
of  the  appellant,-«and  the  appeal  having  been  entered  October 
Term,  1813,  at  Barnstable,  an  issue  was  directed  by  the  court 
and  joined  by  the  parties,  to  try  by  jury  the  sanity  of  the 
testator;  but  the  original  will  not  being  then  produced  in  court, 
the  cause  was  continued  to  the  next  term,  October,  1814,  when  it 
proceeded  to  trial. 

The  said  Dillingham  was  a  subscribing  witness  to  the  wilU 
and  with  Thomas  Snow,  jun.,  appointed  executor  thereof. 

Before  the  trial  came  on,  doubts  having  been  suggested  of 
Dillingham's  competency  to  testify  on  the  trial,  although  he  had 
no  bequest  or  devise  to  him  in  the  will,  he  moved  for  leave  to 
surrender  and  resign  his  appointment  and  trust  of  executor  to 
said  will. 

But  it  was  determined  by  the  court,  that  having  accepted  the 
traist,  and  given  bonds  faithfully  to  perform  it,  he  could  not 
afterwards  be  permitted  to  renounce. 

At  the  trial,  the  said  Dillingham  was  offered  on  the  part  of 
the  executors  and  devisees,  as  a  witness  to  prove  the  execution 
of  the  will  and  the  sanity  of  the  testator ;  but  on  motion  of  the 
appellant  he  was  rejected  as  incompetent,  on  the  ground  of 
his  being  a  party  to  the  process  liable  to  the  payment  of  costs, 
if  the  decree  of  the  judge  of  probate  should  be  reversed. 

Upon  the  testimony  of  the  two  other  subscribing  witnesses, 
and  much  other  evidence,  a  verdict  was  returned  upon  the  issiie, 
that  the  said  testator  was  of  sound  and  disposing  mind  and 
memory  at  the  time  of  executing  the  said  will. 
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An  objection  was  then  taken  by  the  counsel  for  the  appellant, 
that  the  'will  was  not  authenticated  pursuant  to  the  Statute  of 
1783,  c.  24,  Sec.  2,  which  requires  the  attestation  of  three  credi- 
ble witnesses.  ,   . 

The  cause,  being  continued  nisi  for  the  consideration  of  this 
objection,  was  argued  at  this  term  by  Whitman  for  the  appel- 
lant, and  Thomas  for  the  respondents.  In  support  of  the  ob- 
jection it  was  said  that  Dillingham,  not  being  a  competent  wit- 
ness at  the  trial,  could  not  be  a  credible  witness  to  attest  the 
will,  the  object  of  the  Statute  being  to  require  such  subscribing 
witnesses,  as  could  testify  at  the  time  of  the  probate  of  the 
>  will,  and  afterwards,  if  necessary,  upon  appeal  to  this  court. 

At  the  following  September  Term  in  Berkshire,  the  opinion 
of  the  court  was  delivered  by 

PARKER,  C.  J.  The  first  question  to  be  decided  in  this  case 
is,  whether  DiUingham  was  rightly  rejected  as  a  witness  at  the 
trial.  For  if  he  ought  then  to  have  been  admitted,  it  is  ob- 
vious that  the  other  objection  would  be  superseded. 

The  court,  which  made  that  decision,  was  competent  to  make 
it  definitively,  but  as  there  was  no  opportunity  to  consult  books 
at  the  place  where  the  trial  was  had,  it  is  proper  to  re-examine 
the  question,  so  far  as  may  be  necessary  to  settle  the  point  now 
immediately  before  us.  And  we  are  satisfied  that  the  decision 
was  right  in  principle,  as  well  as  conformable  to  the  practice  in 
this  State  on  the  rules  of  evidence. 

It  seems  that  by  the  common  law  an  executor,  who  is  not^ 
residuary  legatee,  and  has  no  beneficial  interests  in  the  estate, 
may  be  a  witness,  to  prove  the  execution  of  the  will  and  the 
sanity  of  the  testator;  being  considered  a  mere  trustee  and 
nominal  party,  having  no  real  interest  in  the  contest.  So  like- 
wise a  guardian  in  socage,  or  a  devisee  in  trust  for  other  per- 
sons, may  be  a  witness  in  support  of  the  will.  But  it  is  held 
that  a  guardian  of  record  cannot  be  a  witness  in  favor  of  his 
ward:  and  the  reason  given  is,  that  he  is  liable  for  the  costs  of 
the  suit,  if  it  should  be  determined  against  the  ward. 

By  parity  of  reason,  an  executor  in  this  State,  who  by  Statute 
is  liable  to  costs  upon  an  appeal,  is  not  competent  to  testify 
upon  a  trial  for  he  is  not  merely  a  nominal  party,  but  is  di- 
rectly and  personally  interested  in  the  event  of  the  suit.    The 
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interest  may  be  slight;  but  it  may  also  be  important,  as  the 
costs  in  the  ease  of  a  will,  contested  on  the  ground  of  the  in- 
sanity of  the  testator,  are  usually  not  inconsiderable.  But  this 
tule  has  been  invariably  adhered  to  in  the  courts  of  this  State, 
there  being  no  instance  of  an  executor,  administrator,  or 
guardian  being  admitted  to  testify,  to  support  actions  in  favor 
of  the  estates  they  represent:  their  being  parties,  and  liable 
eventually  to  costs,  having  been  always  deemed  a  sufficient 
objection. 

The  decision  of  the  court,  therefore,  against  the  admission  of 
Dillingham  as  a  witness,  was  right :  and  this  opens  the  ques- 
tion intended  to  be  saved  for  consideration, — ^whether,  as  one  of 
the  subscribing  witnesses  was  incompetent  at  the  time  of  the 
trial,  the  will  was  attested  by  three  credible  witnesses,  pursuant 
to  our  Statute,  which  prescribes  the  manner  of  devising  lauds, 
tenements  and  hereditaments. 

The  construction  given  to  the  term  credible,  as  used  in  the 
Statute,  by  this  court  in  the  case  of  Armory  v.  Pellowes,  5  Mass. 
Rep.  229,  is  somewhat  different  from  that  which  was  adopted 
by  Lord  Mansfield  in  the  celebrated  case  of  Windham  v.  Chet- 
wynd,  1  Bur.  414,  in  discussing  the  effect  of  the  same  word  in 
the  English  Statute  of  Frauds  and  Perjuries.  The  meaning  of 
the  Statute,  according  to  our  decision,  is  that  the  will  shall  be 
attested  by  three  witnesses  who  are  competent  to  testify;  and 
this  competency  must  exist  at  the  time  of  the  subscription,  and 
not  be  acquired  by  act  ex  post  facto ;  as  was  settled  in  England 
in  the  case  of  Anstey  v.  Dowsing,  2  Str.  1253. 

It  must  necessarily  follow  from  the  rule,  that  a  subsequent 
incompetency  will  not  affect  the  formal  execution  of  the  will. 
Otherwise  the  commission  of  a  crime,  which  renders  infamous, 
— or  the  succession  to  an  estate  under  a  devise,  would  disable 
a  witness,  who  was  free  from  any  taint  of  crime  or  interest  at 
the  time  of  subscribing :  a  doctrine,  which  would  greatly  em- 
barrass the  practice  of  disposing  of  estates  by  will,  and  produce 
constant  uncertainty  in  the  minds  of  testators,  whether  their 
property  would  be  appropriated  according  to  their  wishes. 

Incompetency  to  give  testimony  arises  only  (except  that  in 
some  instances  a  witness  is  excluded  on  the  ground  of  policy) 
from  interest  and  infamy;  both  of  which  may  arise  long  after 
the  execution  of  a  will,  and  frequently  without  the  knowledge 
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or  after  the  death  of  the  testator.  In  such  cases,  proof  of  the 
handwriting  of  the  witnesses,  who  were  competent  at  the  time 
of  the  attestation,  and  who  cannot  be  sworn  at  the  trial,  or  of 
their  actual  signing  in  the  presence  of  the  testator,  by  some  wit-* 
ness  who  remains  competent^  must  be  resorted  to ;  or  many  wiUs, 
against  which  no  objection  would  lie  at  the  time  of  their  execu- 
tion, would  be  defeated. 

Cases  may  arise  when  none  of  the  attesting  witnesses  can  be 
examined:  as  if  they  should  all  be  dead,  or  should  become  in- 
famous after  the  attestation,  or  should  have  gone  into  foreign 
parts  beyond  the  authority  of  the  State,  or  the  power  of  the 
persons  interested  to  obtain  depositions.  In  such  cases,  there 
seems  to  be  no  reason  why  the  rules  of  law,  which  admit  of 
evidence  of  an  inferior  character  in  relation  to  deeds  and  other 
instruments,  should  not  be  applicable  to  a  will  as  to  a  deed  or 
bond;  provided  the  formalities  required  by  the  Statute  appear 
to  have  been  observed. 

If  then  Dillingham  was  a  competent  witness  at  the  time  he 
attested  the  will,  there  can  be  now  no  legal  objection  to  it  be- 
cause of  his  subsequent  incompetency.  He  appears  to  derive  no 
interest  whatever  under  the  will,  not  being  residuary  legatee,  or 
having  any  devise  or  bequest  in  it.  He  is  merely  named  execu- 
tor, with  another  person  who  is  residuary  legatee.  He  could 
not,  even  by  accepting  the  trust,  acquire  any  interest ;  although 
he  might  subject  himself  to  some  liability,  which  would  render 
him  incompetent  afterwards  to  testify.  But  this  at  the  time 
was  contingent,  and  depending  altogether  upon  his  assent.  Had 
he  died  before  the  testator,  the  will  might  have  been  proved  and 
committed  to  the  other  executor  to  administer  alone :  or  had  he 
renounced  the  trust,  the  same  disposition  would  have  been 
made.  No  person  could  have  been  more  free  from  interest, 
than  he  was  at  the  time  of  attestation.  He  might  not  have 
known  at  the  time  of  signing,  that  he  was  named  executor  in 
the  will.  For  the  witness  need. not  know  the  contents  of  the 
will  which  he  attests:  and  even  the  testator  might  not  have 
known  that  the  person  he  had  named  as  executor  was  called  as 
a  witness ;  it  not  being  necessary  that  he  should  see  the  witness 
face  to  face. 

It  was  argued,  however,  that  no  will  can  be  proved,  unless  all 
the  subscribing  witnesses,  who  are  alive  and  within  the  control 
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of  the,  court,  are  produced  to  testify.  This,  as  a  general  rule,  ia 
undoubtedly  well  settled  both  here  and  in  England.  But  there 
are  obvious  exceptions,  as  necessary  to  be  regarded  as  the  rule 
itself.  The  case  of  witnesses  having  become  infamous  instantly 
occurs,  as  one  of  the  exceptions.  They  may  be  alive,  and  within 
the  control  of  the  court,  and  yet  'their  testimony  cannot  be  had, 
and  the  will  may  be  proved  without  it.  The  same  reason  'is 
applicable  to  witnesses,  who  have  become  interested  without  the 
consent  of  those  who  claim  under  the  will. 

If  it  be  said  that  such  persons  may  Ije  produced,  and  the  heir 
may  waive  his  objections  to  them,  and  avail  himself  of  their 
testimony;  the  same  may  be  said  of  an  executor:  and  indeed 
an  example  is  furnished  in  the  present  case.  It  was  only  at  the 
instance  of  the  heir  that  Dillingham  was  rejected,  he  being  in 
court  at  the  trial  and  offered  as  a  witness. 

We  are  all  of  opinion  that  this  will  was  duly  executed  accord- 
ing to  the  Statute :  and  as  the  verdict  has  disaflSrmed  the  reason 
of  appeal,  the  decree  of  the  judge  of  probate  must  be  aflSrmed, 
with  costs  for  the  respondents. 


What  Is  Attestation? 

In  Re  CLAFLIN'S  WILL. 
75  Vt.  19,  52  Alt.  1053,  58  L.  R.  A.  261.    1902. 

ROWELL,  C.  J.  *  *  *  A  more  important  question 
arises  on  the  charge  where  it  says  that  the  attesting  witnesses 
must  have  been  informed  and  have  known  that  it  was  Claflin's 
will  that  they  were  then  and  there  asked  to  witness  and  attest; 
that,  if  he  concealed  from  them  the  fact  that  it  was  his  will, 
they  did  not  attest  his  will;  that  it  was  necessary  when  they 
signed  the  will  as  witnesses  that  they  should  know  they  were 
signing  as  witnesses  to  his  will;  that  they  must  have  been  in- 
formed of  that  in  some  way,  and  have  understood  it  when  they 
signed. 

It  appears  that  the  will,  including  the  attestation  clause,  was 
written  and  signed  by  the  testator;  that  he  superintended  its 
execution,  and  that  the  attesting  witnesses  subscribed  it  at  his 
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request  and  in  his  presence ;  but  whether  in  the  presence  of  one 
another  was  the  important  question. 

Under  statutes  like  ours,  which  provide  that  wills  must  be 
"attested  and  subscribed  by  three  or  more  credible  witnesses  in 
the  presence  of  the  testator  and  of  each  other,"  it  is  very  gen- 
erally held  in  this  country  that  the  witnesses  need  not  know 
that  the  instrument  they  were  attesting  is  a  will,  because  such 
statutes  are  construed  not  to  require  it;  and  it  is  a  question  of 
construction,  and  nothing  more. 

The  English  Statute  of  Frauds  (29  Car.  II,  c.  3,  Sec.  5),  be- 
fore its  modification  by  1  Vict.  c.  26,  Sec.  9,  required  wills  of 
lands  and  tenements  to  be  "attested  and  subscribed"  in  the 
presence  of  the  testator  by  three  or  four  credible  witnesses ;  and 
it  was  always  held  in  England  under  that  statute  that  the  wit- 
nesses need  not  know  that  the  instrument  was  a  will. 

In  White  v.  Trustees  of  the  British  Museum,  6  Bing.  310,  only 
one  of  the  witnesses  knew  the  nature  of  the  instrument ;  and  it 
was  argued  that,  if  such  a  subscription  of  their  names  satisfied 
the  statute,  the  word  "attested"  would  have  no  force  whatever, 
and  might  as  well  have  been  omitted.  But  the  court  said  the 
question  was  whether  there  was  an  acknowledgment  in  fact  by 
the  testator  to  the  subscribing  witnesses,  though  there  was  none 
in  words,  that  the  instrument  was  his  will;  for  if,  it  said,  by 
what  the  testator  did,  he  must,  in  common  understanding  and 
reasonable  construction,  be  taken  to  have  acknowledged  the 
instrument  to  be  his  will,  the  attestation  thereof  must  be  con- 
sidered as  complete  within  the  principle  and  authority  of  ElUs 
V.  Smith,  1  Ves.  Jr.  11,  decided  in  1754.  And  it  appearing 
that  the  testator  knew  the  insteument  to  be  his  will,  as  it  was 
written  and  signed  by  him ;  that  he  produced  it  to  the  three  per- 
sons, and  asked  them  to  sign  it,  intending  they  should  sign  it 
as  witnesses ;  that  they  subscribed  their  iiames  thereto  in  his 
presence,  and  returned  the  same  identical  paper  to  him, — ^it  was 
held  that  he  acknowledged  in  fact  to  the  witnesses,  though  not 
in  words,  that  the  instrument  was  his  will,  and  that  its  execution 
was  good  under  the  statute,  for,  the  court  said,  whatever  might 
have  been  the  doubt  as  to  the  true  construction  of  the  statute, 
the  law  was  then  fully  settled  that  the  testator  need  not  sign 
his  name  in  the  presence  of  the  witnesses,  but  that  a  bare 
acknowledgment  of  his  handwriting  is  a  sufficient  signature  to 
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make  their  attestation  and  subscription  good  within  the  statute, 
though  such  acknowledgment  conveys  no  intimation  whatever, 
nor  means  of  knowledge,  either  of  the  nature  of  the  instrument 
or  the  testator's  object  in  signing  it;  and  that  the  facts  of  that 
ease  placed  the  testator  and  the  witnesses  in  the  same  relation 
as  though  an  oral  acknowledgment  of  his  signature  had  been 
made. 

The  same  thing  is  held  in  Wright  v.  "Wright,  7  Bing.  457.  In 
Trimmer  v.  Jackson,  4  Burn.  Ecc.  Law  (3d  Ed.)  102,  a  will 
was  established  where  the  testator  purposely  misled  the  wit- 
nesses into  supposing  that  it  was  a  deed. 

In  Massachusetts  they  hold  as  they  do  in.  England,  under  a 
statute  like  ours  in  this  respect.  Thus,  in  Osbom  v.  Cook,  11 
Cush.  532,  59  Am.  Dec.  155,  the  testator  signed  the  instrument 
.in  the  presence  of  two  of  the  witnesses,  and  pointed  out  his 
signature  to  the  third  witness,  and  each  of  the  witnesses  signed 
the  instrument  as  a  witness  in  the  presence  of  the  testator  and  at 
his  request;  but  the  testator  did  not  disclose  to  any  of  the  wit- 
nesses that  it  was  his  will,  nor  did  any  of  them  know  or  suspect 
the  nature  of  the  instrument,  and  yet  it  was  held  well  executed. 
The  court  said  that  calling  on  the  witnesses  to  attest  his  execution 
of  an  instrument,  the  character  and  contents  of  which  he  well  knew 
was,  in  effect,  a  declaration  that  the  instrument  he  had  signed, 
and  his  signature  to  which  he  desired  them  to  attest,  was  his 
act,  though  the  character  of  the  instrument  was  not  disclosed, 
to  them;  that  it  was  as  if  the  testator  had  said:  "This  instru- 
ment is  my  act.  It  expresses  my  wish  and  purpose,  and,  though 
I  do  not  tell  you  what  it  is,  I  desire  you  to  attest  that  it  is  my 
act,  and  that  I  have  executed  and  recognized  it  as  such  in  your 
presence,"  that  the  legislature  had  prescribed  certain  solemni- 
ties to  be  observed  in  the  execution  of  a  will  that  it  may  be 
seen  that  it  is  the  free,  conscious,  intelligent  act  of  the  maker, 
but  that  it  had  not  prescribed  that  he  should  publish  to  the  world 
nor  to  the  witnesses  what  is  in  the  will,  nor  even  that  it  is  a 
wiU. 

Connecticut  holds  the  same  way,  where  the  statute  requires  a 
will  to  be  in  writing,  subscribed  by  the  testator,  and  attested 
by  three  witnesses,  all  of  them  subscribing  in  his  presence  and 
in  the  presence  of  each  dther.  Appeal  of  Canada,  47  Conn.  450. 
It  is  there  said  that  the  primary  reason  for  requiring  the  pres- 
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ence  of  the  witness  is  that  he  should  be  able  to  say  that  the 
testator  put  his  name  upon  the  identical  piece  of  paper  upon 
which  he  put  his  own ;  that  the  witness  identifies  the  paper  by 
the  conjunction  of  the  two  signatures,  not  by  the  character  of 
its  contents.  All«n  v.  Griffin,  69  Wis.  529,  35  N.  W.  21,  is  to  the 
same  effect. 

In  Ee  Hulse's  WiU,  52  Iowa  662,  3  N.  W.  734,  the  same  is 
held.  There  the  statute  requires  a  will  to  be  witnessed  by  two 
competent  witnesses.  The  court  said  that  to  witness  means 
"to  see  the  execution  of  an  instrument,  and  to  subscribe  it  for 
the  purpose  of  establishing  its  authenticity,"  and  referred  to 
the  English  Statute  of  Frauds  as  containing  a  similar  provi- 
sion, and  said  it  had  been  construed  as  not  requiring  publica- 
tion in  the  sense  of  acquainting  the  witnesses  with  the  nature  of 
the  instrument. 

In  Watson  v.  Pipes,  32  Miss.  451,  the  same  is  held  under  a 
statute  taken  from  29  Car.  II.  The  court  said  that  such  seemed 
to  be  the  holding  in  all  the  states  in  which  the  provisions  of 
the  English  statute  in  regard  to  wills  have  been  adopted;  that 
the  rule  is  based  upon  the  plain  and  obyious  construction  of  the 
statute,  which  it  did  not  hesitate  to  adopt. 

The  Alabama  Code  requires  wills  to  be  "attested  by  at  least 
two  witnesses,  who  must  subscribe  their  names  thereto  in  the 
presence  of  the  testator."  The  predecessor  of  this  statute  was 
borrowed  from  29  Car.  II,  c.  3,  Sec.  5.  In  Barnewall  v.  Mur- 
rell,  108  Ala.  366,  18  South.  831,  the  court  said  that,  as  the 
statute  did  not  require  the  testator  to  inform  the  attesting  wit- 
nesses that  the  instrument  was  his  will,  it  was  immaterial  to 
the  due  execution  of  the  will  in  that  case  whether  the  testatrix 
made  any  declaration  to  the  attesting  witnesses,  or  gave  them 
any  notice  or  information,  that  the  instrument  was  her  will. 

In  Schouler,  Wills  (3d  ed.),  Sec.  326,  it  is  said  to  be  the  long- 
established  doctrine,  both  of  England  and  the  United  States, 
that,  independently  of  an  express  statute  requiring  publication, 
a  will  may  be  duly  executed  without  any  formal  announcement 
bj'  the  testator  of  a  testamentary  purpose,  and  without  any- 
thing being  said  by  him  to  show  the  nature  of  the  instrument 
the  witnesses  are  called  upon  to  subscribe;  that  the  maker's 
signature  animo  testandi,  and  his  proper  acknowledgment, 
showing  that  he  has  put  his  name  bona  fide  upon  the  paper  that 
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he  desires  witnessed,  when  he  has  not  signed  in  their  presence, 
renders  the  execution  valid  in  general,  without  any  other  qr 
more  formal  execution;  and  that  the  signature  of  the  witnesses 
being  duly  affixed,  the  act  of  execution  becomes  complete. 

In  Missouri,  under  a  statute  that  is  almost  an  exact  tran- 
script of  29  Car.  II,  c.  3,  Sec.  5,  they  hold  that  there  must  be 
some  declaration  by  the  testator  that  the  paper  is  his  will;  but 
that  it  need  not  be  verbal, — that  an  act  or  a  sign  is  enough ; 
but  that  the  witnesses  must  know  it  is  the  will  of  the  testator, 
and  witness  it  at  his  request.  Odenwaelder  v,  Schoor,  8  Mo. 
App.  458.  In  support  of  this  construction  of  the  statute, 
Mundy  v.  Mundy,  15  N.  J.  Eq.  290,  is  referred  to.  But  that 
case  was  decided  under  a  statute  that  expressly  required  that 
the  instrument  should  be  "declared  to  be"  the  last  will  and 
testament  of  the  testator ;  so  no  authority  for  the  holding. 

The  contestants  rely  much  upon  Swift  v.  Wiley,  1  B.  Mon. 
(Ky.)  114,  where  it  is  said  that  to  attest  the  publication  of  a 
paper  as  a  will,  and  to  subscribe  thereto  the  names  of  the  wit- 
nesses, are  very  different  things,  and  required  for  different 
ends ;  that  attestation  is  an  act  of  the  mind,  subscription  an  act 
of  the  hand ;  that  to  attest  a  will  is  to  know  that  it  is  published 
jis  such,  but  to  subscribe  it  is  only  to  write  on  the  paper  the 
names  of  the  witnesses  for  the  sole  purpose  of.  identification. 
But  this  case  is  of  little  worth,  for  Flood  v.  Pragoff,  79  Ky.  607, , 
expressly  decides  that  it  is  not  necessary  that  the  witnesses 
.should  know  the  nature  of  the  instrument,  and  says  that  the 
<[uestion  never  before  arose  in  that  state;  and  it  hardly  could 
have  arisen  in  Swift  v.  Wiley,  for  there  was  a  publication  there 
by  the  testator,  at  which  the  witnesses  were  present.  It  is 
said  in  Flood  v.  Pragoff  that  the  Legislature  had  prescribed 
such  formalities  for  the  execution  of  wills  as  it  thought  proper, 
and  that  the  court  ought  not  to  add  to  them  by  construction, 
especially  when  the  efficacy  of  the  constructive  requirement  de- 
pended solely  upon  the  memory  of  the  subscribing  witnesses. 

Illinois  and  Wisconsin  repudiate  the  idea  that  there  is  any 
difference  between  attesting  and  subscribing  a  will.  Drury  v. 
Connell,  177  111  43,  52  N.  E.  368 ;  Sloan  v.  Sloan,  184  111.  579, 
56  N.  E.  952 ;  Skinner  v.  Society,  92  Wis.  209,  65  N.  W.  1037. 

Dr.  Lushington  said  in  Bryan  v.  White,  2  Rob.  Ecc.  315,  that 
he  felt  no  difficulty  in  answering  the  question,  what  is  the 
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meaning  of  "shall  attest"?  that  attest  means  that  the  person 
shall  be  present  and  see  what  passes,  and  shall,  when  required, 
bear  witness  to  the  facts.  Lord  Chancellor  Selborne  said  in 
Seal  V.  Claridge  (1881),  50  Law  J.  316,  that:  "Surely  the 
very  words  'ad  testari'  imply  the  presence  of  a  witness  stand- 
ing by,  who  is  not  a  party  to  the  deed  to  be  witnessed. ' '  Other 
English  cases  say  that  to  attest  an  instrument  is  not  merely  to 
subscribe  one 's  name*  to  it  as  having  been  present  at  its  execu- 
tion, but  includes  also,  essentially,  the  presence  in  fact  at  its 
execution  of  some  disinterested  person  capable  of  giving  evi- 
dence of  what  took  place.  Roberts  v.  Phillips  (1855)  4  El.  &  Bl. 
450;  Ford  v.  Kettle  (1882),  9  Q.  B.  Div.  139.  Dr.  Lushington 
somewhere  illustrates  that  as  a  notary,  by  his  attestation  of 
protest,  bears  witness,  not  to  the  statement  in  the  protest,  but 
to  the  fact  of  making  those  statements,  so  the  witnesses  to  a  will 
bear  witness  to  all  the  statute  requires  attesting  witnesses  to 
attest,  .namely,  that  the  signature  was  made  or  acknowledged 
in  their  presence. 

Judge  Redfleld,  both  in  his  work  and  his  cases  on  Wills, 
strenuously  contends  that  the  witnesses  must  know  the  nature 
of  the  instrument;  otherwise,  he  asks,  what  becomes  of  all  that 
is  said  about  the  great  solemnity  the  law  attaches  to  the  formal 
execution  of  wills,  and  how  are  the  witnesses  charged  with  the 
duty  of  seeing  that  the  testator  is  of  sound  mind  before  they 
consent  to  attest  the  instrument,  which,  it  is  sometimes  said, 
commits  them  to  having  attested  that  fact  as  well  as  the  formal 
signature  of  the  testator? 

As  to  the  "solemnity,"  the  formal  execution  of  wills  being 
mere  matter  of  statutory  requirement,  whatever  has  been  said 
about  it  dehors  the  statute  goes  for  nothing.  As  to  the  wit- 
nesses being  charged  with  the  duty  of  seeing  that  the  testator  is 
of  sound  mind,  the  statute  does  not  thus  charge  them,  unless  by 
the  word  "attested";  and,  if  that  word  charges  that  duty,  it 
must,  it  would  seem,  charge  the  further  duty  of  seeing  that  he  is 
of  full  age,  for  that  is  as  essential  under  our  statute  as  a  sound 
mind.  But  the  word  "attested"  does  not  charge  the  duty- 
claimed,  as  is  shown  by  Thornton's  Ex'rs  v.  Thornton's  Heirs, 
above  cited.  There  it  was  contended  that  the  weight  to  be  given 
to  the  testimony  of  an  attesting,  witness  to  a  will  is  a  matter  of 
law,  and  that,  therefore,  the  trial  court  was  bound  to  charge,  as 
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requested,  that  such  testimony  is  "entitled  to  much  considera- 
tion on  the  question  of  capacity."  But  this  court  said  that  the 
law  gives  no  weight  to  the  testimony  of  such  a  witness  beyond 
what  it  would  be  entitled  to  under  the  conditions  that  usually 
govern  the  value  of  testimony;  that  the  prominence  given  to 
such  testimony  in  opinions  where  both  law  and  fact  are  dis- 
cussed, arises  frojn  the  witness'  acknowledged  opportunity  for 
observation  at  the  precise  time  in  question,  and  from  the  proba- 
bility of  his  having  used  the  opportunity  on  account  of  his 
participation  in  the  transaction ;  that  it  is  because  of  his  oppor- 
tunity, not  because  he  wrote  his  name  on  the  instrument,  that 
his  testimony  is  usually  listened  to  with  attention;  but  that  the 
law  attaches  no  fictitious  official  weight  to  the  testimony,  so  as  to 
pass  it  for  more  than  it  is  worth,  but  that  its  value  is  to  be 
determined  by  the  rules  applicable  to  other  testimony. 

In  Dean  v.  Dean's  Heirs,  27  Vt.  746,  it  is  said  that  attesting  a 
will  by  the  witnesses  is  an  attestation  of  its  publication;  that 
a  formal  publication  is  not  necessary;  that  writing  and  signing 
a  will  is  sufficient  publication ;  indeed,  that  any  act  of  the  tes- 
tator's  by  which  he  designates  ttat  he  means  to  give  effect  to 
the  paper  as  his  will,  is  a  publication  of  the  will  itself.  Noth- 
ing in  this,  except  the  words  "as  his  will,"  indicates  that  the 
publication  must  be  such  as  to  inform  the  witnesses  of  the  testa- 
mentary character  of  the  instrument.  ,-  And  these  evidently  do 
not  mean  that,  for  it  had  just  been  said  that  writing  and  sign- 
ing the  will  was  a  sufficient  publication,  and  that  suggests  no 
such  idea.  They  mean  no  more  than,  is  said  in  Roberts  v.  Welch, 
46  Vt.  164,  that  a  declaration  by  the  testator  to  the  witnesses 
that  it  is  his  will  or  his  instrument  is  enough.  Otherwise  the 
court  was  running  counter  to  the  established  construction  of 
29  Car.  II,  concerning  which  the  court  had  a  few  years  before 
said  in  Adams  v.  Field,  21  Vt.  266,  that  "when  our  Statute  of 
"Wills  was  enacted  that  statute  of  29  Car.  II  had  received  a  long- 
fixed  and  well-known  construction;  and  when  we  adopt  an 
English  statute  we  take  it  with  the  construction  that  it  has 
received,  on  the  ground  that  this  was  the  implied  intention  of 
the  Legislature." 

But  it  is  proper  to  remark  in  this  connection  that  what  is 
said  in  Dean  v.  Dean's  Heirs  is  entirely  obiter,  as  the  only  ques- 
tion was  whether  the  testimony  warranted  the  finding  that  the 
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■wiU  was  executed  by  the  testator  in  the  presence  of  the  wit- 
nesses, and  subscribed  by  them  in  his  presence  and  in  the  pres- 
ence of  each  other. 

In  Eoberts  v.  "Welch,  46  Vt.  164,  one  of  the  witnesses  did  not 
know  that  the  testator,  had  signed  the  paper  at  aU,  nor  what  the 
paper  was,  nor  for  what  purpose  he  himself  was  signing  it.  The 
court  said  that,  although  it  was  not  necessary  for  the  testator 
to  sign  in  the  presence  of  the  witnesses,  but  that  a  declaration 
to  the  witnesses  that  it  was  his  will  or  his  instrument  would 
be  enough,  yet  that  the  witnesses  must  know  that  by  aflSxing 
their  names  to  the  instrument  they  were  attesting  its  execution 
by  the  testator;  that  a  person,  to  become  an  attesting  witness, 
must  be  aware  of  the  character  of  the  act  he  is  called  upon  to 
perform,  and  must  subscribe  his  name  animo  testandi.  As  noth- 
ing is  said  about  the  fact  that  the  witness  did  not  know  the 
character  of  the  instrument,  it  is  manifest  that  the  court  did 
not  regard  it  essential  that  he  should  know  it,  but  only  that  he 
should  know  the  character  of  his  own  act,  and  to  that  end 
should  know  that  the  testator  had  signed  the  paper.  This  gives 
force  to  the  word  "attested"  in  the  statute,  and  makes  it  more 
than  "subscribed";  makes  it  a  mental  act,  but  applies  it  in 
essentiality  only  to  the  execution  of  the  instrument,  not  to  a 
knowledge  of  its  character. 

But  it  is  claimed  that  in  this  very  case,  when  it  was  here  be- 
fore (73  Vt.  129,  50  Atl.  815,  87  Am.  St.  Rep.  693),  we  said  the 
witnesses  must  know  the  character  of  the  instrument.  The 
language  most  relied  upon  in  support  of  the  claim  is  this: 
"Nor  was  it  necessary  to  show  by  the  attesting  witnesses  that  at 
the  time  they  signed  they  knew  they  were  signing  the  testator's 
will.  This  fact,  though  necessary  (Roberts  v.  "Welch,  46  Vt. 
364),  may  be  shown  by  other  witnesses,  or  it  may  be  inferred 
from  the  circumstances."  This  language,  when  taken  in  con- 
nection with  the  case  to  which  it  refers  and  the  context,  does 
not  mean,  we  think,  what  is  claimed  for  it.  The  case  referred 
to,  as  we  have  seen,  does  not  require  that  the  witnesses  must 
know  that  the  instrument  is  the  testator's  will,  but  only  that  it 
is  his  instrument,  and  that  by  affixing  their  names  to  it  they 
are  attesting  its  execution  as  such  by  the  testator. 

And  when  we  look  at  the  context  we  see  that  no  more  was 
meant,  for  therein  the  court  had  said  that  writing  and  signing 
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the  will  and  superintending  its  execution  was  a  sufficient  publi- 
cation by  the  testator,  and  that  in  attesting  it  the  witness 
attested  its  publication ;  and  therewith  agree  the  cases.  But  there 
is  no  intimation  that  the  witnesses  must  know  the  character  of 
the  instrument.  And  the  quotation  from  Ilott  v.  Genge,  3 
Cutt.  Ecc.  181,  is  to  the  same  effect,  for,  although  it  says  that 
when  a  testator  writes  the  will  himself,  and  signs  it,  and  pro- 
duces it  to  the  witnesses,  and  desires  them  to  sign  their  names, 
that  amounts  to  an  acknowledgment  on  his  part  that  the  paper 
signed  by  them  is  his  will;  yet  this  is  not  saying  that  the  wit- 
nesses thereby  know  it  to  be  his  will,  but  only  that  he  himself 
knows  it.  That  case  arose  under  the  Statute  of  1  Vict.,  under 
which  it  had  always  been  held  that,  when  the  signature  of  the 
testator  is  seen  or  expressly  acknowledged,  it  is  not  material 
that  the  witnesses  are  not  told  that  the  instrument  is  a  will. 

We  hold,  therefore,  that  our  statute  does  not  require  that  the 
attesting  witnesses  to  a  will  shall  know  the  nature  of  the 
instrument. 

It  appeared  that  the  witnesses  were  in  the  store  of  one  of 
them  when  they  signed,  but  it  did  not  appear  Iiow  large  the 
room  was,  except  that  it  was  a  country  general  store.  The  jury 
asked  if  it  was  enough  that  the  witnesses  were  in  the  same 
room.  The  court  replied  that  merely  being  in  the  same  room 
was  not  enough;  the  room  might  have  been  so  large;  tha^the 
witnesses  must  have  been  together  in  the  presence  of  one  an- 
other in  .such  a  way  and  in  such  a  sense  that  they  could  see  one 
another  sign,  whether  they  actually  looked  and  saw  or  not; 
that  they  must  have  been  right  there  where  they  could  see  one 
another  sign.  This  is  in  substantial  accord  with  Blanchard's 
Heirs  v.  Blanchard's  Heirs,  32  Vt.  62,  and  so  no  error.  Ee- 
versed  and  remanded. 

Attestation  Must  Be  in  the  Presence  of  the  Testator. 
CUNNINGHAM  v.  CUNNINGHAM  ET  AL. 

80  Minn.  180, 183  N.  W.  58,  51  L.  E.  A.  642,  81  Am.  St.  Eep.  256. 

1900. 

COLLINS,  J.  Gen.  St.  1894,  Sec.  4426,  provides:  "No  will, 
except  such  nuncupative  wills  as  are  hereinafter  mentioned, 
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shall  be  effectual  to  pass  any  estate,  real  or  personal,  or  to 
change,  or  in  any  way  affect  the  same,  unless  it  is  in  writing, 
and  signed  at  the  end  thereofj  by  the  testator,  or  by  some 
person  in  his  presence,  and  by  his  express  direction,  and 
attested  and  subscribed  in  his  presence,  by  two  or  more  com- 
petent witnesses."  And  the  only  question  in  issue  on  this 
appeal  is  whether  the  alleged  will  was*  attested  and  subscribed 
in  the  presence  of  the  testator,  Cunningham,  by  the  two  persons 
whose  names  were  attached  as  witnesses. 

The  testator  had  been  confined  to  his  room  for  some  time.  It 
was  a  small  bedroom  with  a  doorway  which  led  into  a  large 
room  upon  the  north,  the  head  of  his  bed  being  near  the  parti- 
tion between  the  two.  There  was  no  door,  but  a  curtain  had 
been. hung  in  the  doorway,  which  was  drawn  to  the  west  side 
at  the  time  in  question.  Three  days  before  "the  signing  the 
testator  sent  for  his  attending  physician.  Dr.  Adams,  to  come  to 
his  house,  and  draw  his  will.  At  the  same  time  he  sent  for 
Dr.  Dugan  to  be  present  as  a  witness.  The  draft  of  a  will  made 
by  Dr.  Adams  as  dictated  by  Cunningham  was  unsatisfactory, 
and  both  physicians  went  away.  They  were  again  summoned 
November  12,  1899,  and  went  to  the  house  in  the  forenoon. 
Dr.  Adams  drew  a  new  will  as  instructed  by  Cunningham,  the 
latter  reinaining  in  his  bed.  When  the  document  was  fully 
written,  both  men  stepped  to  the  bedside,  and  Dr.  Adams  read 
it  to  the  sick  man.  Having  heard  it  read  through,  Cunning- 
ham pronounced  it  satisfactory,  and  then  signed  it.  When  so 
signing  he  sat  on  the  edge  of  the.  bed,  and  used  as  a  place  for 
the  paper  a  large  book  which  was  lying  upon  a  chair.  Drs. 
Adams  and  Dugan  were  then  requested  to  sign  as  witnesses. 
For  this  purpose  they  stepped  to  a  table  in  the  sitting  room, 
which  stood  about  10  feet  from  where  Cunningham  sat,  and! 
there  affixed  their  signatures.  The  time  occupied  in  so  signing 
did  not  exceed  two  minutes,  and  immediately  thereafter  Dr.. 
Adams  returned  to  the  bedside  with  the  paper.  Dr.  Dugan 
stepped  to  the  doorway,  about  three  feet  from  Cunningham, 
and  then  Adams  showed  the  signatures  of  the  witnesses  to  him. 
as  he  sat  on  the  edge  of  the  bed.  Cunningham  took  the  paper, 
looked  it  over,  and  said,  in  effect,  that  it  was  all  right.  From 
where  he  sat  he  could  not  see  the  table  which  was  used  by  the 
witnesses  when  signing.    He  could  have  seen  it  by  moving  two 
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or  three  feet.  "While  they  were  signing  he  leaned  forward,  and 
inquired  if  the  instrument  needed  a  revenue  stamp,  to  which 
Dr.  Adams  replied  that  he  did  not  know,  the  reply  being  audible 
to  Cunningham. 

These  are  the  salient  and  controlling  facts  found  by  the  court 
below,  on  which  it  based  an  ultimate  finding  that  the  instrument 
so  witnessed  was  attested  and  subscribed  in  the  presence  of  the 
testator,  and  then  aflSrmed  the  order  of  the  probate  court  ad- 
mitting it  to  probate  as  the  last  will  and  testament  of  tbe 
deceased.  '  ^ 

The  appellants  (contestants  below)  insist  that  the  attestation 
and  subscription  by' the  witnesses  were  insufiScient,  because  Mr. 
Cunningham  did  not  and  could  not  see  the  witnesses  subscribe 
their  names  from  where  he  sat,  and  their  contention  has  an 
abundance  of  authority  in  support  of  it  from  jurisdictions  in 
which  statutes  copied  from  the  English  law  on  the  subject,  and 
exactly  like  our  own,  are  in  force.  The  rule  laid  down  in,  these 
authorities  is  that  the  attesting  and  subscribing  by  the  witnesses 
must  take  place  within  the  testator's  range  of  vision,  so  that  he 
may  see  the  act  of  subscribing,  if  he  wishes,  without  a  material 
change  of  his  position ;  and  that  he  must  be  mentally  observant 
of  the  act  while  in  progress. 

Lord  EUenborough  thus  stated  it  in  Doe  v.  Manfold,  1  Maule 
&  S.  294:  "In  favor  of  attestation  it  is  presumed  that,  if  the 
testator  might  see,  he  did  see;  but  I  am  afraid  if  we  went 
beyond  the  rule  which  required  that  the  witness  should  be  actu- 
ally within  reach  of  the  organs  of  sight,  we  shall  be  giving 
effect  to  an  attestation  out  of  the  devisor 's  presence,  as  to  which 
the  rule  is  that,  where  the  devisor  cannot,  by  possibility,  see 
the  act  doing,  that  is  an, act  out  of  his  presence." 

Construing  the  same  words  in  the  Illinois  statute,  it  was 
recently  held :  ' '  The  act  of  attestation  consists  in  the  subscrip- 
tion of  the  names  of  the  witnesses  to  the  attestation  clause  as  a 
declaration  that  the  signature  was  made  or  acknowledged  in 
their  presence.  It  is  this  act  of  attestation  by  subscribing  their 
names  to  the  will  as  witnesses  thereto  which  the  statute  requires 
to  be  in  the  presence  of  the  testator.  The  object  of  the  law,  as 
frequently  declared,  is  to  prevent  fraud  or  imposition  upon  the 
testator,  or  the  substitution  of  a  surreptitious  will;  and  to 
effectuate  that  object  it  is  necessary  that  the  testator  shaU  be 
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able  to  see  and  know  that  the  witnesses  subscribed  their  names  to 
the  paper  which  he  has  executed  or  acknowledged  as  his  will. 
The  purpose  of  the  statute  is  not  attained  by  mere  ability  to  see 
the  witnesses,  or  some  part  of  them,  but  the  act  of  attestation  is 
the  thing  which  must  'be  in  the  presence  of  the  testator. 
*  *  *  It  would  not  be  an  attestation  in  the  presence  of  the 
testator,  if  he  could  not  see  the  attestation,  but  mei-ely  under- 
stood from  the  surrounding  circumstances  that  the  act  was  tak- 
ing place."  Drury  v.  Connell,  177  111.  43,  52  N.  E.  368. 

In  brief,  the  courts  have,  almost  without  exception,  con- 
strued a  statute  requiring  an  attestation  of  a  will  to  be  in  the 
"presence"  of  the  testator  to  mean  that  there  must  not  only  be 
a  consciousness  on  the  part  of  the  latter  as  to  the  act  of  the  wit- 
nesses while  it  is  being  performed,  but  a  contiguity  of  persons, 
with  an,  opportunity  for  the  testator  to  see  the  actual  sub- 
sp'ibing  of  the  names  of  the  witnesses,  if  he  chooses,  without 
any, material  change  of  position  on  his  part.  And  yet  an 
examination  of  the  decided  cases  wherein  the  ever-varying  cir- 
cumstances and  conditions  have  been  considered,  and  this  rule 
applied,  will  convince  the  reader  that  the  task  of  application 
has  not  been  an  easy  one,  and  has  led  to  surprising  results  at 
times.  Some  years  ago  a  large  number  of  American  and  Eng- 
lish cases  were  collected  in  a  note  appended  to  MandeviUe  v. 
Parker,.  31  N.  J.  Eq.  242,  and  an  examination  thereof  will  show 
the  absurd  and  inconsistent  positions  in  which  the  courts  have 
frequently  placed  themselves. 

As  will  be  seen  from  the  facts  surrounding  the  cases  men- 
tioned in  this  note,  or  cited  in  the  text-books  in  support  of  this 
rule,  it  has  been  held  almost  universally  that  an  attestation  in 
the  same  room  with  the  testator  is  good,  without  regard  to, 
intervening  objects  which  might  or  did  intercept  the  view;  and 
also  that  an  attestation  outside  the  room  or  place  where  the 
testator  sat  or  lay  is  valid  if  actually  within  his  range  of 
vision.  And  no  court  seems  to  have  doubted  that  a  man  unable 
to  see  at  all  could  properly  make  a  will  under  the  statute,  if  the 
witnesses  attested  within  his  "conscious"  presence,  whatever 
that  means.  Exactly  why  or  how  an. exception  in  the  case  of 
one  temporarily  or  permanently  blind  can  be  injected  into  this 
statute  has  not  been  attempted  by  any  court  or  writer,  so  far 
as  we  know.     Nor  has  there  been  any  success  in  the  effort  to 
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show  why  one  kind  of  an  intervening  object — a  partition  wall, 
for  instance — is  better  calculated  to  afford  an  opportunity  for 
the  perpetration  of  a  fraud  upon  the  testator  than  is  another 
kind,  say,  the  closed  curtains  of  an  old-fashioned  bed,  or  the 
head  or  foot  board  of  a  bedstead,  or  any  other  article  of  fur- 
niture which  happens  to  be  an  obstruction  to  the  sight. 

Again,  it  is  difficult  to  see  what  sound  distinction  can  be 
made,  when  applying  the  rule,  between  a  case  where  the  tes- 
tator can  see  the  witnesses  attest,  if  he  chooses  to  lean  his  body 
forward  a  few  inches,  and  the  case  where  the  act  can  be  seen 
if  he  steps  forward  the  same  distance.  Or,  take  a  case  where 
a  testator  has  been  injured,  and  is  compelled  to  lie  on  his  back 
with  his  eyes  fixed  pn  the  ceiling.  Must  the  witnesses  affix  their 
signatures  from  an  elevation  in  order  to'sign  in  his  presence? 
No  case  has  gone  that  far,  and  yet  what  difference  would  it  _ 
make  with  such  a  testator  in  fact  or  in  sound  reason  if  the  will 
was  attested  10  feet  distant,  on  a  table  in  an  adjoining  room,  or 
on  a  table  the  same  distance  from  the  bed,  but  in  the  same  room  ? 

Take  the  case  at  bar.  The  testator  sat  on  the  edge  of  his 
bed  when  the  witnesses  signed  at  the  table  in  the  adjoining 
room,  a  few  feet  distant,  and  within  easy  sound  of  his  voice. 
If  he  could  have  seen  them  by  leaning  forward,  the  authorities 
in  favor  of  upholding  the  will  are  abundant.  Physically  he  was 
capable  of  stepping  two  or  three  feet  forward,  and  from  this 
point  the  witnesses  would  have  been  within  his  range  of  vision. 
It  is  extremely  difficult  to  distinguish  between  the  two  cases,  and 
yet  it  has  been  done  again  and  again  in  applying  the  rule. 

We  might  continue  these  suggestions  and  queries,  as  has  been 
done  quite  frequently  by  courts  which  have  not  been  entirely 
satisfied  with  a  very  rigid  construction  of  the  statute,  and  have 
not  hesitated  to  say  so ;  but  it,  seems  unnecessary,  for  there  is 
one  feature  in  these  findings  of  fact  which  is  sufficient  in  our 
judgment,  to  warn  an  affirmance,  although  there  are  many  de- 
cisions to  the  contrary.  As  before  stated,  the  court  found  that 
the  witnessing  of  the  will  consumed  not  more  than  two  minutes, 
and  that  immediately  thereafter  Dr.  Adams  returned  to  the 
testator  while  Dr.  Dugan  came  to  the  doorway,  not  over  five  feet 
distant,  whereupon  the  former  "showed  the  signatures  of  the 
witnesses  to  the  testator.  The  latter  took  the  will,  looked  it 
over,  and  said  in  effect  that  it  was  all  right." 
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To  say  that  this  was  not  a  sufficient  attestation  within,  a 
statute  which  requires  such  attestation  to  be  in  the  "presence" 
of  the  testator,  simply  because  the  witnesses  actually  signed  a 
few  feet  out  of  the  range  of  his  vision,  is  to  be  extremely  tech- 
nical without  the  slightest  reason  for  being  so.  The  signing 
was  within  the  sound  of  the  testator's  voice;  he  knew  what  was 
being  done;  the  act  occupied  not  more  than  two  minutes;  the 
witnesses  returned  at  once  to  the  testator ;  their  signatures  were 
pointed  out  to  him ;  he  took  the  instrument  into  his  own  hands, 
looked  it  over,  and  pronounced  it  satisfactory..  The  whole 
affair,  from  the  time  he  signed  the  will  himself  down  to  and 
including  his  expression  of  approval,  was  a  single  and  entire 
transaction;  and  no  narrow  construction  of  tjiis  statute,  even  if 
it  has  met  the  approval  of  the  courts,  should  be  allowed  to  stand 
in  the  way  of  right  and  justice,  or  be  permitted  to  defeat  a 
testator's  disposition  of  his  own  property. 

In  Cook  V.  "Winchester,  81  Mich.  581,  46  N.  "W.  106,  8  L.  E.  A. 
822,  it  was  said:  "In  the  definition  of  the  phrase  'in  the  pres- 
ence of  due  regard  must  be  had  to  the  circumstances  of  each 
particular  case,  as  it  is  well  settled  by  all  the  authorities  that 
the  statute  does  not  require  absolutely  that  the  witnessing  must 
be  done  in  the  actual  sight  of  the  testator,  nor  yet  within  the 
same  room  with  him.  If,  as  before  shown,  they  sign  within 
his  hearing,  knowledge,  and  understanding,  and  so  near  as  not 
to  be  substantially  away  from  him,  they  are  considered  to  be  in 
his  presence." 

But,  as  was  said,  in  substance,  in  the  same  case,  we  agree 
-that  this  will  was  validly  executed  expressly  on  the  ground  that 
the  whole  transaction  was  an  entirety  in  fact,  and  that,  imme- 
diately after  the  witnesses  had  attested,  the  instrument  was 
returned  by  theifl  to  the  hands  of  the  testator,  his  attention  was 
called  to  their  signatures,  and  he  expressed  his  satisfaction 
and  approval  of  what  had  been  done.  This  view,  which 
does  no  violence  to  the  spirit  and  intent  of  the  statute,  is  not 
without  precedent  and  authority  aside  from  the  Michigan  case, 
although  it  may,  as  said  by  the  court  below,  run  contrary  to  a 
majority  of  the  decisions.  See  Sturdivant  v.  Birohett,  10 
Gratt.  (Va.)  67,  and  Riggs  v.  Riggs,  135  Mass.  238,  46  Am.  Rep. 
464. 

Judgment  affirmed. 
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In  Re  BEGGANS'  WILL. 

68  N.  J.  Eq.  572,  59  Atl.  874.    1905. 

MAGIE,  OEDINAKY.  *  *  *  The  attestation  clause  ap- 
pended to  the  paper  was  not  in  the  usual  form.  It  reads  thus : 
"We,  the  undersigned,  witnessed  Mrs.  Ann  Beggans  sign  this 
paper,  which  she  declared  and  acknowledged  to  be  her  last  will 
and  testament.    Michael  B.  Holmes.    Peter  F.  Maguire." 

When  an  attestation  clause  states  the  performance  of  some 
of  the  requisite  acts,  but  omits  to  state  the  performance  of  acts 
also  requisite,  on  reason  and  authority  the  proponent  must 
establish  by  evidence  the  performance  of  the  latter  acts.  Ayrep 
V.  Ayres,  43  N.  J.  Eq.  565,  12  Atl.  621. 

It  will  be  observed  that  by  the  attestation  clause  now  under 
consideration  the  subscribing  witnesses  assert  the  performance 
of  two  requisite  acts  thus:  (1)  That  the  deceased  "declared" 
the  disputed  paper  "to  be  her  last  will  and  testament,"  and 
(2)  that  they  "witnessed"  the  deceased  "sign  this  paper." 
They  whoUy  omit  to  certify  that  they  subscribed  their  names 
thereto  in  the.  presence  of  deceased.  This  requisite  of  the 
statute  is  designed  to  prevent  substitution  and  fraud  upon  an 
intending  testator  (Mandeville  v.  Parker,  31  N.  J.  Eq.  242),  and 
no  amount  of  proof  that  the  very  paper  signed  by  deceased  was 
that  which  the  subscribing  witnesses  signed  will  avail, to  estab- 
lish it  as  a  will  if  it  fails  to  show  that  their  signatures  were 

affixed  in  the  presence  of  the  deceased. 

#  *  *  «  *  **  *  * 

The  third  question  is  whether  proponent's  proof  establishes 
the  fact  that  the  witnesses  subscribed  their  names  to  the  paper 
in  the  presence  of  deceased. 

On  this  subject  the  attestatioji  clause  is  silent,  and  the  sub- 
scribing witnesses  are  again  at  variance.  Both,  however,  agree 
that  their  act  of  subscribing  was  not  done  in  the  room  in  which 
deceased  was,  but  in  the  adjoining  room,  at  a  table  therein. 
They  disagree  as  to  the  position  of  the  table  at  that  time,  Ma- 
guire asserting  that  it  was  in  the  center  of  that  room,  and 
Holmes  asserting  that  it  was  on  one  side  of  that  room.  It  is 
conceded  that  if  it  was  in  the  center  deceased  could  not  have 
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seen  the  act  of  the  witnesses  in  subscribing,  while  if  it  was  on 
the  side,  as  fixed  by  Holmes,  the  deceased  could  have  seen  the 
act  if  she  had  turned  in  that  direction. 

A  diagram  of  the  bedroom  and  of  the  adjoining  room  and  the 
various  pieces  of  furniture  therein  was  put  in  evidence.  It 
was  made-under  the  instruction  of  the  daughter  of  the  deceased, 
who  is  the  principal  beneficiaryi  under  the  will.  She  placed  the 
table  at  which  Holmes  said  the  witnesses  signed  in  the  position 
in  which  she  says  it  was  at  the  time.  Assuming  that  the 
daughter  correctly  pointed  out  to  the  draftsman  of  the  plan  the 
respective  positions  of  the  furniture,  it  thereby  appears  that 
deceased,  who  was  ill,  was  lying  in  a  bed,  the  head  of  which  was 
against  the  partition  between  the  bedroom  and  the  adjoining 
room.  The  door  between  those  rooms  was  a  sliding  door,  and 
open.  The  table  in  the  adjoining  room  was  in  such  a  position  as 
to  leave  a  possible  vision  to  one  lying  on  the  bed  for  a  width 
of  three  and  one-half  feet.  But  in  order  to  see  the  act  of  the 
witnesses  in  subscribing,  the  deceased  would  have  been  obliged 
not  only  to  turn  her  head,  but  to  look,  as  it  were,  above  her  head. 
If  deceased  was  sitting  up  in  the  bed,  she  would  have  been 
obliged  to  turn  her  head  over  her  shoulder  in  order  to  see  the 
witnesses. 

There  is  no  satisfactory  proof  as  to  which  position  deceased 
was  in  when  the  signatures  of  the  witnesses  were  made,  and  no 
proof  at  all  that  she  turned  her  head,  or  placed  herself  in  a  posi- 
tion to  see  that  act.  ' 

In  Mandeville  v.  Parker,  31  N.  J.  Eq.  244,  Chancellor  Runyon 
declared  that  under  our  statute  requiring  the  subscribing  wit- 
nesses to  a  will  to  sign  in  the  presence  of  the  testator  an  attesta- 
tion in  the  same  room  in  which  testator  is,  is  prima  facie  an 
attestation  in  his  presence,  and,  on  the  other  hand,  an  attesta- 
tion made  in  another  room  is  prima  facie  not  made  in  his  pres- 
ence. 

In  Ayres  v.  Ayres,  43  N.  J.  Eq.  565,  12  Atl.  621,  Chan- 
cellor McGiU  applied  that  doctrine  to  a  case  in  which  the 
witnesses'  signatures  were  affixed  in  the  same  room,  upon  a 
bureau  at  the  foot  of  the  bed  on  which  deceased  was  lying.  Upon 
the  proofs  he  found  that  deceased  at  the  time  was  so  supported 
that  he  could  see  the  motions  of  the  pen  used  by  the  witnesses, 
though  he  could  not  distinguish  the  letters  the  pen  was  forming, 
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and  that  his  eyes  were  open  during  the  signing;  and  he  held 
that  the  signing  under  those  circumstances  was  a  suflflcient  com- 
pliance with  the  statute. 

If,  in  the  ease  in  hand,  it  had  been  made  to  appear  that  the 
deceased  placed  herself  in  a  position  to  see  the  ^vitnesses  sign- 
ing, and  was  looking  in  that  direction,  it  may  be  that  the  pre- 
sumption that  the  signing  in  the  adjoining  room  was  not  a 
signing  in  her  presence  would  have  been  overcome.  But,  in 
the  absence  of  such  proof,  the  presumption  is  not  overcome.  If 
Holmes  is  correct  in  his  description  of  the  place  of  signing  by 
the  witnesses,  the  signing  is  not  shown 'to  be  a  sufBcient  com- 
pliance with  the  statute.  If  Maguire  is  correct,  the  signing 
could  not  have  been  seen  by  deceased.  The  decree  is  therefore 
supported  on  this  ground.     *    *    * 


573 


CHAPTER  VIII. 

EEVOCATION  OF  WILLS. 

I  By  Subsequent  Instrument. 

I  SIMPSON  V.  FOXON. 

P.  54  (Eng.).     1907. 

On  March  15,  1898,  John  Foxon  made  a  will  disposing  of 
all  of  his  property  and  appointing  his  daughter  executrix.  On 
September  11,  1903,  he  duly  executed  as  a  will  a  document  on 
a  printed  form  commencing:  "This  is  the  last  and  only  will 
and  testament  of  me,  John  Foxon."  This  document  disposed 
of  only  a  life  insurance  policy  of  £4  13s  and  appointed  William 
Biggs  executor.  On  April  11,  1905,  he  duly  executed  as  a 
codicil  a  further  document  described  as  "a  codicil  to  the  last 
will."  This  codicil  gave  certain  bequests,  revoked  all  previotis 
appointments  of  executors  and  trustees,  and  appointed  Herbert 
Simpson  and  William  Biggs  to  be  joint  executors  and  trustees 
"of- my  will." 

SIR  GORELL  BARNES,  PRESIDENT.  There  is  no  doubt 
to  my  mind  that,  as  a  matter  of  fact,  the  deceased  cannot  really 
have  intended  the  policy  form  of  will  to  have  been  a  revocation 
of  his  general  dispositions  and  to  have  left  himself  intestate 
as  to  the  greater  part  of  his  property.  I  do  not  suppose  that 
anyone,  having  these  facts  before  him,  could  come  to  the  con- 
clusion that  the  deceased  did  so  intend. 

But  what  a  man  intends  and  the  expression  of  his  intention 
are  two  different  things.  He  is  bound,  and  those  who  take  after 
him  are  bound  by  his  expressed  intention.  If  that  expressed 
intention  is  unfortunately  different  from  what  he  really  desires, 
so  much  the  worse  for  those  who  wish  the  actual  intention  to 
prevail.  The  principle  has  been  very  fully  considered  in  a 
number  of  authorities.  I  think  there  is  a  good  deal  more 
authority  than  was  stated  to  me  in  the  ar.guments.    The  numer- 
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ous  authorities  reported,  such,  for  instance  as  Plenty  v.  West 
(1845),  4  Notes  of  Cases,  103,.  1  Rob.  264,  where  the  words  in 
qiiestion  were  "this  is  the  last  will,"  arose  out  of  some  differ- 
ence of  opinion  which  existed  in  former  days  as  to  the  effect  to 
be  given  to  those  words,  but  which  may  safely  be  considered 
as  set  at  rest  by  the  later  decisions.  The  words  "the  last  wiU" 
would  not  revoke  a  former  will,  if  not  inconsistent  with  it;  the 
last  will  might  even  tend  to  confirm  what  had  gone  before. 
And  so  it  is  necessary  to  see  what  are  the  provisions  in  the  last 
will,  and  if  these  provisions  are  inconsistent  with  those  in  the 
earlier  document  it  may  be  that  the  later  revokes  the  earlier 
one.  But  it  does  not  necessarily  follow  that  it  always  will  do 
so  if  the  two  documents  can  stand  properly  together. 

The  principle  to  be  generally  applied  in  considering  matters 
of  this  kind  is  very  well  stated  in  Lemage  v.  Goodban  (1865),' 
L.  R.  1  P.  &  D.  57,  at  page  62,  where  Lord  Penzance,  quoting 
from  "Williams  on  Executors  (6th  Ed.)  p.  156  (in  10th  Ed.  pp. 
119,  120),  says:  "The  mere  fact  of  making  a  subsequent  testa- 
mentary paper  does  not  work  a  total  revocation  of  a  prior  one, 
unless  the  latter  expressly,  or  in  effect,  revoke  the  former,  or 
the  two  be  incapable  of  standing  together;  for  though  it  be  a 
maxim,  as  Swinburne  says  above,  that  as  no  man  can  die  with 
two  testaments,  yet  any  number  of  instruments,  whatever  form 
they  may  be  j[so  as  they  be  all  clearly  testamentary),  may  be 
admitted  to  probate,  as  together  containing  the  last  will  of  the 
deceased.  And  if  a  subsequent  testamentary  paper-  be  partly 
inconsistent  with  one  of  an  earlier  date,  then  such  latter  instru- 
ment will  revoke  the  former,  as  to  those  parts  only,  where  they 
are  inconsistent."  The  learned  judge  added:  "This  passage 
truly  represents  the  result  of  the  authorities;"  and  he  con- 
tinued as  follows :  ' '  The  will  ,of  a  man  is  the  aggregate  of  his 
testamentary  intentions,  so  far  as  they  are  manifested  in  writ- 
ing, duly  executed  according  to  the  statute.  And  as  a  will,  if 
contained  in  one  document,  may  be  of  several  sheets,  so  it  may 
consist  of  several  independent  papers,  each  so  executed.  Re- 
dundancy or  repetition  in  such  independent  papers  will  no 
more  necessarily  vitiate  any  of  them,  than  similar  defects  if 
appearing  on  the  face  of  a  single  document.  Now  it  was  argued 
that  in  the  case  of  more  than  one  testamentary  paper,  each 
professing  in  form-'  to  be  the  last  will  of  the  deceased,  it  is 
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necessary  for  the  court,  before  concluding  that  they  together 
constitute  the  will,  to  be  satisfied  that  the  testator  intended 
them  to  operate  together  as  such,  lu  one  sense  this  is  true, 
for  the  intention  of  the  testator  in  the  matter  is  the  sole  guide 
and  control.  But  the  'intention'  to  be  sought  and  discovered 
relates  to  the  disposition  of  the  testator's  property,  not  which, 
or  what  number,  of  papers  did  he  desire  or  expect  to  be 
admitted  to  probate? — ^is  the  true  question.  And  so  this  court 
has  been  in  the  habit  of  admitting  to  probate  such,  and  as  many 
papers  (all  properly  executed)  as  ate  necessary  to  effect  the 
testator's  full  wishes,  and  of  solving  the  question  of  revoeatiou 
by  considering  not  what  papers  have  been  apparently  super- 
seded by  the  act  of  executing  others,  but  what  dispositions  it 
can  be  collected  from  the  language  of  all  the  papers  that  the 
testator  designed  to  revoke  or  to  retain." 

That  being  the  principle  which  seems  to  me  applicable  to  the 
present  case,  I  do  not  feel  any  difficulty  in  arriving  at  a  decision 
upon  it.  In  my  opinion  all  three  documents  should  be  admitted 
to  probate.  I  do  not  think,  having  regard  to  the  circumstances 
which  these  testamentary  papers  disclose,  that  the  words  "last 
and  only"  can  be  taken  as  revoking  what  had  been  done  by  the 
previous  will. 

The  document  which  contains  the  words  in  question  is  a 
printed  form,  evidently  drawn  up  for  the  purpose  of  disposing 
of  a  policy  of  assiirance  only  and  appointing  an  executor  to  deal 
with  that'  matter  only.  It  is  very  unfortunate  that  it  should 
have  been  drawn  in  this  way,  but  it  is,  notwithstanding  the 
words  "and  only,"  not  intended  to  be  a  complete  disposition  of 
the  testator's  property. 

If  the  other  view  were  adopted  it  would  lead  to  this,  that 
apart  from  the  insurance  money,  the  whole  of  this  man's  prop- 
erty would  remain  undealt  with,  except  as  to  what  is  disposed 
of  by  the  codicil,  although  the  testator  cannot  possibly  have 
had  any  idea  that  he  had  not  disposed  or  was  not  disposing  of 
all  that  he  could  have  dealt  with. 

The  words  "last  and  only"  cannot  be  treated  as  an  express 
revocation ;  and,  applying  the  principles  I  have  already  referred 
to,  the  dispositions  of  this  man's  property  seem  to  me  to  show 
that  the  document  in  question  was  not  intended  by  him  to  be, 
and  it  is  not,  upon  its  face,  a  controlling  and  revoking  disposi- 
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tion.  In  other  words,  neither  by  express  intention  nor  by  dis- 
position of  property  can  you  gather  that  the  words  "and  only'* 
are  to  be  treated  as  a  revocation  of  the  earlier  will. 

I  grant  probate  of  all  three  documents.     The  costs  must,"  of 
course,  come  out  of  the  estate. 


By  Destruction. 

MILES'  APPEAL. 
68  Conn.  237.    1896. 

PENN,  J.  Dianna  M.  Miles,  late  of  Milford,  in  this  State, 
died  in  1891,  being  then  about  eighty-six  years  of  age.  She 
left  a  will  dated  and  executed  February  13th,  1879.  This  will, 
in  addition  to  the  formal  parts  and  the  clause  appointing  an 
executor,  contained  two  sections  only,  which  are  as  follows: — 

"First.  After  all  my  lawful  debts  are  paid  and  discharged 
I  giVe,  devise,  and  bequeath  to  my  nieces,  Susan  Whittlesey 
and  Isabel  Newton,  daughters  of  my  brother,  Charles,  to  each 
of  them  ten  shares  of  the  capital  stock  of  The  New  York,  New 
Haven  &  Hartford  Railroad  Company,  being  in  all  twenty 
shares  of  said  capital  stock,  of  the  par  value  of  one  hundred 
dollars  each,  to  them,  their  heirs  and  assigns  forever. 

"Second.  I  give,  devise,  and  bequeath  all  the  residue  and 
remainder  of  my  property  and  estate,  both  real  and  personal, 
of  whatever  kind  and  nature,  to  my  brothers,  Charles,  David, 
and  Henry  Carrington  Miles,  share  and  share  alike,  to  them, 
their  heirs  and  assigns  forever." 

When  this  will  was  presented  in  the  Court  of  Probate,  lines 
appeared  drawn  through  all  that  part  of  the  above  recited  first, 
section,  after  the  words,  "First.  After  all  my  lawful  debts  are 
paid  and  discharged  I;"  that  is  to  say,  commencing  with  the 
word  "give,"  and  ending  with  the  word  "forever."  The  words 
over  which  said  lines  were  drawn  were  in  no  other  manner- 
canceled  or  obliterated,  but  remained  perfectly  legible. 

The  ease  came  to  the  Superior  Court  on  an  appeal  from  an 
order  and  decree  of  the  Court  of  Probate  for  the  district  of  Mil- 
ford,  denying  the  application  of  the  then  appellants,  that  the 
words  and  clauses  above  referred  to,  through  which  lines  wera 
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drawn,  be  admitted  to  probate,  and  in  disapproving  and  disal- 
lowing said  words  and  clauses,  and  in  proving,  approving, 
allowing  and  admitting  to  probate  said  will  without  said  words 
and-  clauses.  The  Superior  Court  rendered  judgment  reversing 
the  decree  of  the  Court  of  Probate.  From  this  judgment  the 
original  appellees  appealed  to  this  court.  They  thus  in  turn 
became  appellants,  and  will  be  so  regarded  and  styled  in  this 
opinion.     The  original  appellants  will  be  called  the  appellees. 

Upon  the  trial  in  the  Superior  Court  no  exceptions  to  rulings 
upon  evidence,  or  to  anything  which  occurred  during  the  pres- 
entation of  the  case,  were  taken.  The  court  made  a  finding 
of  the  facts  upon  which  its  judgment  was  based,  and  the  sole 
questions  of  law  relate  to  the  sufficiency  of  said  finding  to  sup- 
port and  vindicate  such  judgment.  The  claims  made  by  the 
appellants  are  stated  in  the  finding,  and  were:  that  the  facts 
found  were  sufficient  in  law  to  establish  the  fact  that  either  the 
testatrix  herself  made  said  erasures,  or  caused  the  same  to  be 
made  in  her  presence,  and  that  upon  said  facts  found  the 
erasures  in  question  constituted  a  valid  revocation  of  said  be- 
quest in  said  will;  that  the  legal  presumption  was  that  said 
erasures  were  made  by  the  testatrix,  and  that  the  burden  of 
proof  was  upon  the  appellants  to  show  that  said  erasures  were 
not  made  by  her,  or  by  some  person  in  her  presence  by  her 
direction.  The  appellees  claimed  otherwise,  and  further,  that 
a  portion  of  a  will  could  not  in  this  manner  be  revoked  under 
the  statute  of  this  State.  —■ 

The  statute  referred  to,  in  force  at  the  time  the  will  in  ques- 
tion was  made,  is  now  part  of  General  Statutes,  §  542.  It  pro- 
vides: "No  will  or  codicil  shall  be  revoked  in  any  other  man- 
ner except  by  burning,  canceling,  tearing,  or  obliterating  it  by 
the  testator  or  by  some  person  in  his  presence  by  his  direction 
or  by  a  later  will  or  codicil. ' '  There  must  of  course  in  any  given 
case  be  a  will,  otherwise  valid  and  operative,  before  the  ques- 
tion as  to  how  it  may  be  revoked  will  arise.  There  was  one 
here,  but  lines  had  been  drawn  through  a  certain  portion  of  it 
after  execution,  and  before  exhibition  in  the  Court  of  Probate. 
The  sole  inquiry  was :  Did  this  fact  operate  as  a  revocation,  not 
indeed  of  the  entire  will,  but  of  that  portion  of  it?  It  could  not 
so  operate  unless  the  requirements  of  the  statute  had  been  com- 
plied with.    Waiving  for  the  time  the  question  whether  such 
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cancellation,  however  effected,  would  constitute  such  partial 
revocation,  it  remains  that  in  order  to  do  it  the  act  must  be 
done  by  the  testator,  or  by  some  person  in  his  presence  by  his 
direction.  Unless  this  be  found,  no  finding  that  would  justify 
a  revocation  exists.  The  court  has  made  no  such  finding  in  this 
case.  On  the  contrary  the  judge  said :  "  I  do  not  find  that  said 
erasures  were  made  by  the  testatrix  or  in  her  presence." 

But  the  appellants  urge  that  the  court  did  find  certain  evi- 
dential facts,  and  that  upon  these  facts  the  legal  presumption 
was  that  the  cancellation  was  made  by  the  testatrix  animo 
revocandi,  and  that  the  burden  of  proving  the  contrary  was 
upon  the  appellees.  A  word  in  explanation  of  this  claim,  as 
the  appellants  make  it,  may  be  called  for.  They  do  not  assert 
that  in  every  case,  and  at  the  outset,  a  burden  rests  upon  the 
proponents  of  a  will  to  prove  not  only  the  affirmative,  that  it 
was  once  valid,  but  also  the  negative,  that  it  has  not  been  after- 
wards revoked,  either  wholly  or  in  part;  to  prove  the  case  and 
anticipate  and  disprove  the  defense.  This  being  so,  they  do  not; 
mean  that  a  burden  of  proof  is  upon  the  appellants  "in  the  first 
instance" — Knox's  Appeal,  26  Conn.  20,  22 — but  only  a  burden 
"shifted,"  if  such  expression  is  ever  proper,  and  it  is  some- 
times used.  Barber's  Appeal,  63  Conn.  393,  403.  The  main 
facts  upon  which  the  appellants  rely  in  support  of  this  claim 
of  a  legal  presumption  in.  their  favor,  are  these: — 

' '  The  will  in  question  was  drawn  by  Charles  Miles,  the  execu- 
tor, in  1879,  at  the  time  it  bears  date,  and  remained  in  his 
possession  unchanged  until  the  fall  of  1885,  when  David  Miles, 
a  brother  to  the  testatrix,  and  one  of  the  residuary  legatees, 
sent  for  the  will,  and  in  pursuaneeof  his  request  Charles  Miles 
sent  said  will  to  said  David.  Shortly  after  the  will  was  so  sent 
by  Charles  Miles  to  David  Miles,  the  testatrix  handed  to  David 
Miles  an  envelope  upon  the  outside  of  which  was  written, 
'Diana  Miles'  will,'  and  said  to  him,  'There  is  my  will.'  As 
she  handed  the  will  to  David  he  gaid  to  her,  'Are  you  satisfied 
with  it  now?'  and  she  replied,  'Yes.'  It  did  not  further  appear 
in  evidence  how  or  when  or  for  what  purpose,  the  testatrix  had- 
received  said  will  from  David  Miles  after  he  had  received 
it  from  Charles  Miles,  as  aforesaid.  From  that  time  the 
will  remained  in  the  possession  of  said  David  Miles,  until 
his  death  in  December,  1885.    A  few  days  after  the  death  of 
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David  Miles,  at  the  request  of  the  testatrix,  the  will  was  deliv- 
ered to  Henry  C.  Miles,  a  brother  of  the  testatrix,  who  from 
that  time  kept  it  in  his  possession  until  it  was  filed  in  the  Court 
of  Probate  by  said  Henry  C  Miles,  in  February,  1892.  The 
erasures  in  question  were  made  prior  to  delivery  of  the  will  to 
Henry  C.  Miles,  after  the  death  of  David,  aforesaid."  They 
were  not  made  prior  to  the  time  the  will  was  sent  by  Charles 
Miles  to  David  Miles,  in  1885.  "In  the  fall  o£1881  said  Henry 
C.  Miles,  who  had  procured  a  copy  of  said  will,  said  to  the 
testatrix,  'By  your  will  you  have  given  my  brother  Charles' 
family  twenty-four  shares  of  the  New  York  &  New  Haven 
Railroad  stock,  and  you  have  given  brother  David  and  myself 
eight.'  The  testatrix  replied,  'I  won't  have  it  so:  I  will  scratch 
it  but.'  "  The  court  reciting  these  facts  added:  "From  the 
appearance  of  said  erasures  and  from  all  the  facts  aforesaid,  I 
believe  that  said  erasures,  though  made  at  the  request  of  the 
testatrix,  and  for  the  purpose  of  revoking  the  provision  of  the 
will  over  which  said  lines  were  drawn,  were  not  made  by  the 
testatrix  herself." 

We  discover  nothing  in  these  facts  which  raises  what  may  be 
called  a  legal  presumption  in  favor  of  the  appellants,  if  by 
that  terta  was  meant  anything  more  than,  that  such  facts,  or 
some  of  them,  have  a  recognized  and  declared  probative  right, 
sufficient  under  some  circumstances  to  establish  a  prima  facie 
case.  Concerning  such  presumptions,  so  called,  there  is  in  the 
books  an  infinite  variety  and  contrariety  of  statement.  But  it 
is  useless  here  to  enter  into  a  discussion  of  the  matter,  for  upon 
the  record  before  us  we  can  see  no  reason  to  think  the  trial 
court  failed  to  give  to  each  item  of  evidence  its  full  weight, 
whether  naturally  pertaining  or  arbitrarily  attached  to  it  by 
the  law.  It  was  the  duty  of  the  court  to  weigh  all  the  evidence, 
and  we  cannot  say  that  it  did  not  do  so,  and  correctly.  In  other 
words,  if  the  appellants  meant  by  their  claim  that  facts  found 
were  sufficient  as  a  matter  of  law  to  establish  conclusively, 
irrefutably,  the  fact  that  the  testatrix  either  herself  made  such 
_erasures,  or  caused  the  same  to  be  made  in  her  presence,  such 
claim  is  not  correct,  and  no  authority  has  been  cited  or  exists 
anywhere  to  support  such  claim.  But  if  it  is  only  meant  that 
such  facts  shift,  satisfy  or  discharge  a  burden,  casting  it  upon 
the  other  side,  not  to  prove  the  contrary,  but  to  disprove  or 
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overcome  that,  not  to  establish  a  negative,  but  to  overcome  an 
affirmative,  we  cannot  say,  nor  do  we  believe,  that  the  court 
below  considered  or  acted  otherwise  than  with  the  same  view. 
It  was  further  claimed  by  the  appellees,  as  we  have  seen, 
that  a  portion  of  a  will  could  not  be  revoked  in  the  manner 
considered.    If  this  be  correct,  it  in  itself  furnishes  a  full  justi- 
fication of  the  decision  of  the  court,  below.     For  the  reasons 
already  stated,  we  do  not  need  to  place  our  decision  upon  this 
ground;  yet  we  ought  not  to  pass  it  by  without  some  reference 
and  consideration.     It  would  perhaps  be  too  strict  a  construc- 
tion of  the  statute  referred  to,  if  we  held  that  under  no  circum- 
stances could  there  exist  a  partial  revocation  of  a  will  or  codicil, 
eifeeted  by  burning,  canceling,  tearing  or  obliteration ;  that  such 
revocation  (aust  extend  to  the  whole  instrument  and  be  opera- 
tive to  revoke  the  whole,  or  be  without  effect,    Such  a  construc- 
tion has  indeed  been  given  to  very  similar  statutory  provisions 
in  several  other  jurisdictions.     But  probably  the  weight  of 
authority  upon  the  question  is  otherwise.     The  entire  subject 
is  most  exhaustively  and '  ably  treated  in  a  note  to  the  case  of 
Graham  v.  Birch,  28  Amer.  St.  Rep.  344.     But  on  the  other 
hand  if  we  were  to  declare,  following  the  language  of  the 
opinion  often  cited  in  Bigelow  v.  Gillott,  123  Mass.  102,  that 
the  authority  to  revoke  an  entire  will  included  the  lesser  power 
to  revoke  any  portion  of  it  only,  and  to  stop  there,  as  the  court 
in  Massachusetts  does,  it  seems  to  us  that  an  inference  might 
be  drawn  that  would  extend  entirely  too  far.  .For,  if  such  con- 
clusion, looking  at  the  statute  in  question  alone,  might  be  drawn, 
there  is  another  statute  appearing  upon  the  same  page  of  the 
General  Statutes,  namely,  §  538,  providing  how  wills  must  be 
executed.     If  a  case  arises  which  is  simply  and  purely  one  of 
revocation,  §  538  will  not  apply.     But  if  such  revocation  in- 
volves alteration,  it  certainly  must  apply.     The  difference  in 
meaning  between  the  two  terms  is  aptly  stated  by  Mellish,  L.  J., 
in  Swinton  v.  Bailey,  45  L.  J.  Ex.  427,  where  a  testator  by  his 
will  had  devised  his  real  estate  to  E,  "her  heirs  and  assigns 
forever."     He  subsequently  obliterated  these  words  with  pen 
and  ink.     The  judge  said  (p.  429),:    "The  difference  between 
revocation  and  alteration  seems  to  me  to  be  this :  if  what  is  done 
simply  takes  away  what  was  given  before  or  a  part  of  what 
was  given  before,  then  it  is  revocation,  but  if  it  gives  something 
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in  addition,  or  gives  something  else,  then  it  is  more  than  revoca- 
tion and  cannot  be  done  by  mere  obliteration."  In  Eschbach  v. 
Collins,  51  Md.  478,  is  an  able  discussion  of  this  matter.  In 
that  case  the  effect  of  erasures  was  to  enlarge  the  estates  of 
the  devisees  from  life  estates  to  fees.  The  court  held  such 
erasures  inoperative  under  a  statute  which  provided  that  a 
wiU,  or  any  clause  thereof,  might  be  revoked  by  cancellation. 
The  court  said  (p.  499) :  "The  will  has  not  been  revoked;  it 
has  been  altered.  It  cannot  be  supposed  that  when  the  legis- 
lature uses  the  word  'revocation,'  it  is  to  be  construed  to  mean 
'mutation.'  *  *  *  .When  by  the  obliteration  of  certain 
words  a  different  meaning  is  imparted  there  is  not  a  mere  revo- 
cation. There  is  something  more  than  the  destruction  of  that 
which  has  been  antecedently  done.  There  is  a  transmutation 
by  which  a  new  clause  is  created.  There  is  another  and  a 
distinct  testamentary  disposition  which  must  be  authenticated 
by  the  observance  of  the  statutory  requirements."  The  court 
gives  as  an  illustration  of  how  fully  such  a  transmutation  might 
be  made  by  mere  erasures,  this  example :  Suppose  the  original 
words  were,  "To  my  son,  William,  I  give  nothing,  and  give  all 
my  estate  to  my  son,  John."  The  will  with  no  addition  could 
be  made  to  read,  "To  my  son,  William,  I  give  all  my  estate." 
This  may  seem  an  extreme  illustration,  but  probably  there  are 
few  wiUs  made,  of  any  'considerable  length,  in  which  altera- 
tions iu  meaniug,  by  mere  erasure,  could  not  be  effected,  as  objec- 
tionable, if  not  as  marked  as  this.  Indeed,  without  holding  that 
there  are  none,  it  seems  to  us  that  there  are  few  cases  that  could 
arise  where  the  revocation  of  a  portion  only  of  a  will,  would 
not  operate  to  alter  other  portions  of  it.  If  an  entire  clause — 
meaning  by  that  word  one  of  those  distinct  and  generally  num- 
bered subdivisions  into  which  wills  are  frequently  aparted,  or 
an  entire  unconnected  provision  making  disposition  of  property 
— ^be  erased  or  canceled,  and  what  was  thus  disposed  of  becomes 
intestate,  it  may  be  said  that  there  is  a  revocation,  and  nothing 
more. 

The  same  thing  has  been  affirmed  by  some  courts  where,  in- 
stead of  such  intestacy,  the  property  passes  into  a  prescribed 
residuum.  But  this  appears  to  us  to  be  more  questionable. 
The  residuary  devisee  or  legatee  takes  by  virtue  of  the  will, 
defeating  the  heir,  and  he  takes  by  force  of  the  alteration  what 
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he  did  not  take  without  it.  The  mischief  seems  the  same.  The 
distiQction  is  more  apparent  than  the  difference.  Take  the  very 
case  before  us :  There  were  originally  two  clauses.  One  dia.- 
posed  of  certain  stock;  the  other  of  the  balance  of  the  estate. 
By  revoking  the  first,  there  ceased  to  be  any  residue,  unless 
the  estate  in  its  entirety  can  he  so  styled.  But  look  at  the 
object  of  the  change.  Was  it  revocation,  or  was  it  alteration? 
One  of  the  brothers  of  the  testatrix  procured  a  copy  of  the  will 
from  another  brother  who  had  it  in  his  possession.  He  was 
apparently  curious  until  he  knew  its  contents,  and  dissatisfied 
when  he  learned  them.  He  said  to  his  sister,  "By  your  will 
you  have  given  my  brother  Charles'  family  twenty-four  shares 
of  the  New  York  &  New  Haven  Eailroad  stock,  and  you  have 
given  my  brother  David  and  myself  eight."  She  said,  "I 
won't  have  it  so;  I  will  scratch  it  out."  "What  was  this  inter- 
ested brother's  motive?  To  defeat  his  nieces  of  their  legacies? 
Or  was  it  rather  to  increase  his  own?  What  would  the  old 
lady  "not  have  so"?  That  her  nieces  should  be  remembered, 
or  that  the  families  of  those  brothers  should  be  treated  un- 
equally? It  seems  to  us  the  answer  is  obvious,  and  that  to  all 
just  intents  and  purposes  here  was  not  merely  revocation  but 
substitution;  not  destruction,  but  reconstruction;  a  "scratch- 
ing out"  indeed,  but  one  equivalent  to  a  writing  in;  the  making 
of  a  new  testamentary  disposition,  and  in  a  manner  not  per- 
mitted by  law — a  law  passed  in  the  interest  of  public  policy, 
the  wisdom  of  which  such  a  case  as  the  present  abundantly 
demonstrates. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


What  Constitutes  Destruction? 

In  Re  KISSAM'S  WILL. 

59  Misc.  Rep.  307,  110  N.  T.  Supp.  158.    1908. 

MILLARD,  S.  The  last  will  and  testament  of  Harriet  Kis- 
sam,  executed  and  attested  in  manner  prescribed  by  law,  has 
been  presented  for  probate.  It  is  accompanied  by  an  instru- 
ment in  writing,  duly  acknowledged,  executed  by  all  the  heirs 
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at  law,  and  next  of  kin  of  decedent,  waiving  the  issuing  and 
service  of  citation,  and  consenting  that  will  be  admitted  to 
probate.  It  appears  by  an  examination  of  the  will,  which  is 
typewritten,  that  a  part  of  the  second  clause  has  been  erased. 
The  statute  directs  that  the  surrogate  "before  admitting  a  will 
to  probate  must  inquire  particularly  into  all  the  facts  and  cir- 
cumstances, and  must  be  satisfied  of  the  genuineness  of  the  will 
and  the  validity  of  its  execution. ' '  Code  Civ.  Proc,  §  2622 ; 
Matter  of  Bartholick's  Will,  141  N.  Y.  166,  172,  36  N.  B.  1. 

Inquiry  into  the  facts  and  circumstances  by  examination  of 
two  credible  witnesses,  the  scrivener,  who  'also  was  one  of  the 
subscribing  witnesses,  and  the  testatrix's  sister,  to  whom  testa- 
trix read  the  will  after  it  was  executed,  clearly  and  distinctly 
established  that,  at  the  time  of  the  execution  and  attestation 
of  the  will,  the  second  clause  thereof  read,  ' '  Second,  I  give  and 
bequeath,  subject  to  said  life  estate,  to  Mrs.  Lillian  Roome  and 
Miss  May  A.  Husted,  of  Washington,  D.  C,  each,  the  sum  of 
five  thousand  (5,000)  dollars";  and  that  thereafter  the  testa- 
trix altered  such  second  clause  by  erasing  the  words  "and  Miss 
May  A.  Husted"  and  the  word  "each." 

The  testatrix  could  not  by  such  erasure  alter  her  will.  It 
is  provided  by  2  Rev.  St.  (1st  Ed.)  pt.  2,  c.  6,  tit.  1,  §  42,  that 
"No  will  in  writing,  nor  any  part  thereof  *  *  *  shall  be 
revoked  or  altered,  otherwise  than  by  some  other  will  in  writing, 
or  some  other  writing  of  the  testator,  declaring  such  revoca- 
tion or  alteration,  and  executed  with  the  same  formalities  with 
which  the  will  itself  was  required  by  law  to  be  executed."  The 
effect  of  this  statutory  provision  is  to  prevent  a  testator  from 
altering  his  will,  otherwise  than  by  an  instrument-  executed 
in  the  same  manner  as  required  to  give  it  effect  as  a  will.  The 
statute  has  surrounded  the  execution  of  testamentary  instru- 
ments with  certain  forms  and  ceremonies  as  a  shield  and  pro- 
tection against  fraud  and  imposition,  and  the  purpose  of  such 
precautionary  measures  might  be  entirely  defeated,  if  held  only 
to  the  original  execution,  leaving  all  subsequent  alterations  to 
be  made  without  such  protection.  The  aim  of  the  statute  is  to 
close  tjie  door  against  opportunities  of  fraud  and  alterations  in 
a  will  except  by  the  observance  of  the  same  formalities  as  in 
its  execution. 

In  Lovell  v.  Quitman,  88  N.  Y.  377,  42  Am.  Rep.  254,  it 
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appears  that  after  will  was  executed,  the  testatrix  obliterated 
clauses  numbered  "2nd"  and  "4th"  with  intent  to  revoke  the 
same.  Held,  that  the  obliteration  was  not  effectual  for  that  pur- 
pose, and  that  the  will  remained  in  full  force  and  effect  as 
before.  In  Quinn  v.  Quinn,  1  Thomp.  &  G.  437,  after  will  was 
executed,  the  testator  made  alterations  by  erasing  and  inter- 
lining. Held,  that  the  testator  could  not  by  an  erasure  par- 
tially revoke  his  will,  and  that  wiU  should  be  probated  as 
originally  written.  In  Stevebs  v.  Stevens,  6  Dem.  Sur.  262,  3 
N.  Y.  Supp.  131,  the  testatrix,  after  the  execution  of  her  will, 
attempted  to  alter  it  by  having  a  bequest  written  on  a  separate 
piece  of  paper  and  pasted  on  the  will,  cutting  the  latter  in  two 
for  that  purpose.  Held  that  the  attempted  bequest  was  inef- 
fectual, and  that  the  original  will  was  not  rendered  invalid.  In 
Matter  of  Garver's  Estate,  3  Misc.  Rep.  567,  23  N.  Y.  Supp. 
753,  it  was  held  that  the  effect  of  an  unauthentieated  erasure 
in  a  will  made  after  execution  is  to  render  the  change  sought 
to  be  made,  inoperative,  leaving  the  will  to  stand  in  form  and 
effect  as  before  the  alteration  was  attempted.  In  Matter  of 
Lan's  Will,  9  Misc.  Rep.  521,  30  N.  Y.  Supp.  388,  it  was  held 
that  alterations  and  erasures  made  after  the  execution  of  a  will 
will  not  invalidate  it  if  the  original  intention  of  the  testator 
can  be  ascertained.  In  Matter  of  Prescott,  4  Redf.  Sur.  178, 
it  was  held  that  where  a  testator,  after  the  execution  of  his  wiU, 
makes  erasures  and  interlineations  therein,  without  intendiag 
to  revoke  the  will,  and  without  re-executing  the  same,  the  will 
must  be  admitted  to  probate  as  originally  executed.  In  Dyer  v. 
Erving,  2  Dem.  Sur.  160,  it  was  held  that  after  one  has  signed 
and  published  an  instrument,  as  and  for  his  last  will,  though  he 
may  revoke  it  by  destruction,  or  annul  or  modify  it  by  another 
writing  executed  with  due  formalities,  he  cannot  otherwise 
vary  its  terms  by  additions,  interlineations,  obliterations,  or 
erasures  on  its  face.  In  Matter  of  Westbrook's  "WiU,  44  Misc. 
Rep.  339,  89  N.  Y.  Supp.  862,  will  after  execution  was  altered 
by  cutting  out  its  first  subdivision  and  fastening  together  the 
remaining  parts;  the  piece  cut  out  could  not  be  found.  The 
scrivener  who  was  also  one  of  the  subscribing  witnesses  testified 
as  to  the  missing  clause,  which  the  court  held  was  sufficient 
proof  of  that  portion  and  admitted  will  to  probate  as  originally 
executed. 
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It  being  the  duty  of  the  surrogate  to  admit  a  will  to  probate 
as  executed,  and  to  disregard  alterations  made  without  formal- 
ities prescribed  by  statute,  it  necessarily  follows  that  the  Surro- 
gate has  power  to  take  proof  of  the  provisions  of  the  instrument 
before  alteration.  A  decree  wiU  be  entered  admitting  will  to 
probate  as  originally  written  and  executed. 


By  Cancellation. 

LADD'S  WILL. 

60  Wis.  187.    1884. 

The  case  is  thus  stated  by  Mr.  Justice  Cassoday: — 
"It  appears  from  the  record  and,  in  fact,  is  admitted  by  all 
parties  and,  in  efifect,  found  by  the  court,  that  the  will  of  the 
testatrix  was  duly  made,  executed,  attested,  witnessed,  pub- 
lished, and  declared  as  a  will,  July  29, 1870,  in  the  State  of  New 
York,  but  in  strict  conformity  with  our  Statutes,  and  that  the 
will  is  entitled  to  probate,  if  not  revoked;  that  the  paper  upon 
which  the  will  was  written  was  a  very  large,  thick,  double  sheet, 
the  first  page  of  which  was  originally  a  printed  blank  form  of 
a  will,  the  blanks  of  which  were  filled  up  with  the  writing ; 
that  the  written  and  printed  parts  constituting  the  will  were 
whoUy  upon  the  first  page,  that  nothing  was  written  or  printed 
upon  the  second  or  third  page  of  the  sheet, — ^they  being  entirely 
blank;  that  the  usual  indorsement  by  the  scrivener  was  upon 
the  fourth  or  outside  page  of  the  wrapper  leaf,  and  upon  which 
there  was  also  written  in  pencil,  in  the  handwriting  of  the 
testatrix,  the  words :  '  I  revoke  this  will.  Mary  P.  Ladd,  Octo- 
ber 7,  1879.' 

"October  7,  1882,  the  testatrix  died,  in  Grant  county,  Wis- 
consin, where  she  then,  and  for  several  years  had  had  her 
residence  and  domicile.  The  testatrix  retained  the  will  until 
her  death,  when  it  was  found  in  the  bottom  of  her  trunk,  tied 
up  with  her  decree  of  divorce,  and  covered  with  a  newspaper. 
The  Circuit  Court,  affirming  the  decision  of  the  County  Court, 
held  that  the  will  was  revoked  by  the  writing  in  pencil,  and 
judgment  was  entered  accordingly." 
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CASSODAT,  J.  The  frauds  incident  to  allowing  written 
wills  to  be  set  aside  by  parol  testimony  finally  culminated  more 
than  two  hundred  years  ago  in  the  trial  of  the  feigned  issue 
in  Cole  v.  Mordaunt,  where  it  appeared  at  the  bar  of  the  King's 
Bench  that  most  of  the  nine  witnesses  against  the  will  were 
guilty  of  deliberate  perjury,  and  the  widow  who  sought  to  set 
aside  the  will  was  guilty  of  subornation  of  perjury.  On  a 
petition  for  a  review  of  the  case,  Lord  Chancellor  Nottingham 
remarked  that  "he  hoped  to  see  one  day  a  law  that  no  written 
will  shoidd  ever  be  revoked  but  by  writing."  See  notes  to 
Mathews  v.  Warner,  4  Ves.  Jr.  196;  Prince  v.  Hazelton,  20 
Johns.  513.  This  remark  and  that  trial  led  to  the  enactment 
of  the  Statute  of  29  Chas.  II.,  "for  the  prevention  of  frauds 
and  perjuries,"  in  the  following  year.  3  St.  at  Large,  p.  385, 
ch.  3.  In  fact,  the  eminent  father  of  equity  himself  introduced 
the  bill,  as  he  afterwards  stated  in  Ash  v.  Abdy,  3  Swanst.  664 ; 
4  Lives  Ld.,  ch.  271. 

Section  6  of  that  chapter  prescribed  the  manner  in  which  a 
"devise  in  writing  of  lands,  tenements,  or  hereditaments,"  or 
"any  clause  thereof,"  might  be  revoked,  and  prohibited  revo- 
cation in  any  other  manner.  Our  Statute  relates  to  personal 
property  as  weU  as  real  estate,  and  has  some  words  transposed, 
and  is  slightly  different  in  some  other  respects;  but  otherwise 
§  2290,  R.  S.,  is  substantially  the  same  as  that  of  §  6.  The 
Statute  is  imperative  upon  the  court,  and  is  to  the  effect  that 
"no  will,  nor  any  part  thereof,  shall  be  revoked  unless  by  (1) 
iuming,  (2)  tearing,  (3)  cwnceUing,  (4)  obliterating  the  same, 
with  the  intention  of  revoking  it,  by  the  testator,  *  *  * 
or  by  some  other  (5)  will  or  (6)  codicil  in  writing,  executed 
as  prescribed  in  this  chapter,  or  (7)  by  some  other  writing, 
signed,  attested,  and  subscribed  in  the  manner  provided  in  this 
chapter  for  the  execution  of  a  mil."    §  2290,  R.  S. 

Here  are  seven  ways  prescribed  for  revoking  a  will,  and  all 
other  ways,  except  such  as  are  implied  by  law,  are  expressly 
prohibited.  Each  of  the  first  four  is  by  doing  a  specified  act 
to  the  wiU  itself,  with  the  intention  of  revoking  it.  Each  of 
the  last  three  must  not  only  be  in  writing  and  signed,  but  also 
attested  and  subscribed  in  the  presence  of  the  testator  by  two 
or  more  competent  witnesses.  §  2282,  R.  S.  It  stands  confessed 
that  the  writing  in  pencil  was  never  attested  or  subscribed  by 
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any  witness,  mucli  less  by  two  witnesses  in  the  presence  of  the 
testatrix.  This  failure  to  execute  in  the  manner  prescribed  by 
the  Statute  manifestly  prevented  the  words  written  in  pencil 
from  going  into  effect  as  a  written  revocation. 

It  shotild  be  observed  that  the  written  and  printed  matter 
constituting  the  will  was  wholly  on  the  first  page  of  the  double 
sheet.  The  second  and  third  pages  were  entirely  blank.  The 
pencil  writing  was  upon  the  fourth  page, — ^the  outside  of  the 
wrapper  leaf.  Nevertheless,  it  is  urged,  in  effect,  that  it  was 
upon  the  same  sheet  of  paper  upon  which  the  will  was  written, 
though  remote  from  the  writing,  and  hence  that  it  should  be 
heldyto  have  been  done,  to  the  will  itself;  and  that  since  the  act 
so  done  consisted  in  writing  words  disclosing  an  intent  to 
revoke,  it  must  be  held  to  be  a  "cancellation"  of  the  will, 
"with  the  intention  of  revoking  it,"  within  the  meaning  of 
those  words  as  used  in  the  Statute.  This,  however,  assumes  that 
the  second  half-sheet  of  the  paper,  upon  which  no  part  of  the 
will  appears,  constitutes  a  part  of  the  will.  If  this  is  so,  then 
a  sheet  of  paper  may  be  never  so  large,  and  yet  if  a  will  be 
written  upon  one  comer,  and  words  indicating  an  intention  to 
revoke  be  written  upon  another  corner,  however 'distant  from 
every  part  of/ the  first  writing,  yet  it  would  have  the  effect  to 
cancel  the  will.  Would  this  be  a  fair  construction  of  the 
Statute?  Would  such  a  construction  prevent  "frauds  and 
perjuries,"  according  to  the  original  intention  of  those  who 
enacted  the  Statute?  Or  would  it  be  more  in  harmony  with 
that  intention  to  hold  that  the  written  and  printed  matter 
together,  found  on  the  first  page  of  the  double  sheet  of  paper 
in  question,  constitutes  the  will  of  Mrs.  Ladd  ? '  Of  course,  there 
could  be  no  written  or  printed  matter  except  upon  some  sub- 
stance, and  hence  so  much  of  the  first  half-sheet  of  paper  was 
essential  to  the  existence  and  preservation  of  such  written  and 
printed  matter,  may,  in  a  sense,  be  regarded  as  a  part  of  the 
will.  But  no  .part  of'the  double  sheet  of  paper,  much  less  any 
portion  of  the  first  half-sheet  upon  which  the  wiU  was  written 
and  printed,  was  in  the  least  burned  or  torn.  Nothing  was 
done  to  any  portion  of  the  written  or  printed  matter  constitut- 
ing the  will.  No  part  of  it  was  obliterated.  No  part  of  it  was 
erased  or  cancelled.  No  interlineation  was  made.  All  that 
constituted  the  will  remained  intact.    Every  part  of  it  remained 
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as  perfect  as  when  it  was  first  written.  The  same  would  have 
been  true  if  the  second  half-sheet  had  been  entirely  severed 
from  the  first.  The  only  question  is,  whether  it  was  cancelled, 
within  the  intent  of  the  Statute,  by  the  mere  force  of  the 
meaning  of  the  word  "revoke"  contained  in  the  pencil  writing. 
As  observed,  the  Statute  requires,  not  only  the  act  of  cancelling 
the  will  itself,  but  that  it  must  be  done  with  the  intention  of 
revoking  it.     *    *     * 

In  White  v.  Casten,  supra,  the  paper  upon  which  the  will 
was  written  was  burned  through  in  three  places,  one  of  them 
being  in  the  midst  of  the  writing,  and  a  large  part  was  scorched, 
but  the  writing  was  not  interfered  with,  when  it  was  rescued 
against  the  testator 's  wish,  and  preserved  against  his  knowledge, 
>  and  it  was  held  to  be  a  revocation.  The  mere  act  of  burning, 
tearing,  cancelling,  or  obliterating  the  will  itself,  without  the 
intent,  is  not  enough.  *  *  *  So  the  mere  intention  to  re- 
voke the  will,  unaccompanied  by  any  act  of  burning,  tearing, 
cancelling,  or  obliterating  done  to  the  will  itself,  is  not  enough. 

Some  courts  have  held  that  where  the  testator  is  deceived  into 
the  belief  that  he  had  done  an  act  sufficient  to  revoke  the  will 
it  shall  have  that  effect.  Pryor  v.  Coggin,  17  Ga.  444 ;  Smiley  v. 
GambiU,  2  Head,  164.  The  case  in  Head  was  put  on  the  ground 
that  there  was  no  such  Statute  in  Tennessee,  and  the  case  in 
Georgia  fails  to  refer  to  any  Statute  or  decision.  On  the  other 
hand,  several  of  the  above  cases  hold  that  where  the  legatee  has 
falsely  deceived  the  testator  into  the  belief  that  he  has  in  fact 
revoked  his  will,  he  shall  be  held  in  equity  to  hold  the  property 
as  trustee  for  the  heir;  but  that  there  can  be  no  revocation 
except  in  one  of  the  modes  prescribed  by  Statute.  *  *  * 
The  question,  however,  is  not  here  involved,  and  is  referred 
to  merely  because  counsel  seem  to  rely  in  part  upon  the  Tennes- 
see and  Georgia  cases. 

Even  if  such  intention  to  revoke  be  expressed  in  writing 
never  so  strongly,  and  signed  by  the  testator,  yet,  if  the  writing 
was  never  in  fact  attested  and  subscribed  by  the  requisite  num- 
ber of  witnesses,  in  the  presence  of  the  testator,  so  as  to  become 
effectual  as  a  revocation  under  the  Statute,  it  cannot  operate 
as  a  revocation,  when  unaccompanied  by  any  of  the  four  acts, 
done  to  the  will  itself,  specified  in  the  Statute.     *     «    * 
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In  Kirke  v.  Kirke,  supra,  the  codicil  was  signed  by  the  testa- 
tor, who,  among  other  things,  in  effect  therein  declared:  "I  do 
hereby  revoke  that  part  of  my  said  will"  which  has  been 
erased,  and  in  lieu  thereof  substitute  what  has  been  interlined; 
but  it  was  held,  by  an  eminent  judge  in  such  matters,  that, 
although  there  was  a  clear  intent  to  alter  the  will  as  indicated, 
yet  that,  as  the  codicil  had  not  been  duly  executed  and  attested 
so  as  to  pass  real  estate,  such  intention  was  ineffectual,  and  the 
original  will  was  held  to  be  in  force  the  same  as  though  there 
had  never  been  any  alteration. 

In  Locke  v.  James,  supra,  the  testator  erased  the  word  "six" 
wherever  it  occurred  in  his  will,  but  leaving  it  stiU  legible,  and 
inserted  over  it  the  word  "two,"  and  thereupon  added,  pre- 
sumably upon  the  same  paper,  the  following  memorandum  or 
codicil  to  his  will,  signed  by  him  in  the  presence  of  one  witness 
only:  "The  alterations  in  the  first  and  second  sheet,  all  relat- 
ing to  the  said  annuities  left  to  my  daughter,  E.  J.,  and  her 
children,  were  made  by  me,  the  15th  of  August,  1830.  Witness 
my  hand.  E.  N. ;" — ^and  Parke,  B.,  speaking  for  the  court, 
said  that  the  "rent  charge  of  £600  per  annum,  created  by  the 
will,  duly  executed  and  attested,  *  *  *  has  not  been  can- 
celled, for  the  erasure  was  made  sine  ammo  caneellandi,"  and 
that  it  "has  not  been  affected  by  the  codicil,  for  the  codicil  is  not 
duly  attested)  and  therefore  cannot  even  be  looked  at,  so  far  as 
the  real  estate  is  concerned." 

In  Jackson  v.  HoUoway,  supra,  the  testator,  after  having 
erased  certain  words  and  interlined  others  in  place  of  them, 
and  "at  the  same  time  indorsed  on  the  will  an  instrument"  to 
the  effect  that  he  had  made  the  alterations  named,  and  thereby 
renewed  the  wiU,  which  instrument  was  duly  sighed,  sealed,  and 
published  by  the  testator  in  the  presence  of  two  persons,  who 
also  signed  the  same  as  witnesses  in  his  presence.  But  because 
there  were  not  three  instead  of  two  witnesses,  as  required  by 
the  Statute  of  New  York,  it  was  held  that  the  erasures,  inter-^ 
lineations,  and  the  written  indorsement  so  executed  and  wit- 
nessed, had  no  effect  whatever  upon  the  original  will. 

In  Lewis  v.  Lewis,  supra,  the  word  "obsolete"  was  written  by 
the  testator  upon  the  margin  of  his  will,  but  it  was  held  to  be 
of  no  significance. 

In  Laughton  v.  Atkins,  supra,  it  was  strongly  intimated,  if 
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not  held,  that  the  written  instrument  containing  words  of  revo- 
cation must  itself  be  admitted  to  probate  to  have  that  effect- 
In  Cheese  v.  Lovejoy,  supra,  the  testator  had  drawn  his  pen 
through  the  lines  of  various  parts  of  his  wiU,  and  then  wrote  on 
the  back  of  it,  "All  these  are  revoked,"  and  threw  it  among 
waste  papers ;  but  it  was  preserved,  and  it  was  held  that  there 
was  no  revocation,  because  the  words  "or  otherwise  destroying," 
in  the  present  English  Statute,  were  not  satisfied.  But  that 
Statute  does  not  contain  the  words  "cancelling  or  obliterating," 
like  ours,  and  ours  does  not  contain  the  word  "destroying," 
like  theirs;  and  hence  the  case  is  distinguishable.  But  in  the 
more  recent  case  of  Swinton  v.  Bailey,  supra,  the  will  was  made 
prior  to  the  Statute  of  Victoria,  and  the  case  was  decided  under 
the  old  Statute  like  ours,  and  it  was  held  by  the  House  of  Lords 
that  the  words  "her  hqjrs  and  assigns  forever,"  through  which 
the  testator  had  drawn  his  pen,  had  been  obliterated,  within  the 
meaning  of  that  word  as  used  in  the  Statute  of  Frauds. 

Counsel  for  the  respondent  insist  that  the  revocation  here 
was  complete  within  the  rule  followed  in  Evans's  Appeal,  58 
Pa.  St.  238.  In  that  case  the  wiU  was  executed  May  24,  1856, 
and  the  last  clause  of  it  spoke  of  two  erasures  and  interlinea- 
tions in  their  places.  At  the  same  time,  and  immediately  be- 
neath the  signature  of  the  testator,  was  a  codicil,  also  signed  by 
the  testator,  making  two  changes  in  the  will.  They  followed 
the  attesting  clause  and  the  signature  of  the  witnesses.  On  or 
about  July  21,  1858,  the  testator  tore  through  three  different 
clauses  of  the  will,  and  made  three  erasures,  one  of  which  was 
so  obliterated  as  to  be  illegible ;  and  then  made  a  second  codicil, 
explaining  such  alterations  and  revocations.  This  "second  codicil 
was  duly  signed  and  published  by  the  testator,  in  the  presence 
of  the  requisite -witnesses,  who  subscribed  the  same.  Subse- 
quently the  testator  tore  the  first  codicil  in  two  places,  erased 
his  signature  thereto,  and  also  erased  his  signature  to  the  second 
codicil,  and  wrote  beneath  it  the  word  "cancelled."  The  will 
and  codicils  were  aU  upon  the  same  sheet  of  paper.  This  paper 
was  indorsed  "Will,"  which  was  erased,  and  the  word  "can- 
celled" written  beneath  it.  Independent  of  the  writing  of  the 
word  "cancelled"  there  can  be  no  doubt  but  what  the  tearing 
of  the  first  codicil,  which  was  executed  at  the  same  tiine  and  was 
in  fact  a  part  of  the  original  wiU,  and  the  erasure  by  the  testa- 
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tor  of  Ms  signature  thereto,  and  also  the  erasure  by  him  of  his 
signature  to  the  second  codicil,  was  a  complete  revocation  of 
the  will.  *  *  *  The  case  of  WoodfiU  v.  Patton,  76  Ind.  375, 
cited  by  counsel,  was  under  a  different  Statute,  and  hence  is 
not  applicable.  The  same  is  true  of  the  recent  case  of  Lovell  v. 
Quitman,  88  N.  Y.  377.  See  Gay  v.  Gay,  60  Iowa,  415,  which 
was  also  under  a  different  Statute. 

The  learned  judge  writing  the  opinion  in  Evans's  Appeal  was 
clearly  right  in  saying:  "But  to  enable  the  will,  codicil,  or 
other  writing  to  have  such  an  effect  (revocation),  it  must  itself 
be  cotoplete,  executed,  and  proved  in  the  prescribed  manner, 
namely,  as  ai  will.  The  other  mode  of  repeal  is  something  done 
to  the  will  itself,  something  more  than  mere  intention  expressed. 
It  must  be  intention  to  annul  carried  into  execution  by  acts  done 
to  the  paper.  *  *  *  Were  there  nothing  more  than  the 
erasure  of  the  last  signature  to  the  writing  dated  May  24,  1856, 
it  would  be  diflcult  to  escape  from  the  conviction  that  it  was  an 
act  of  repeal  annulling  all  that  preceded  that  signature."  In 
view  of  the  additional  facts  which  appeared,  that  the  testator 
also  tore  the  first  codicil  in  two  places  and  erased  his  signature 
from  the  second  codicil,  it  would  be  impossible  to  come  to  any 
other  conclusion  than  that  he  intended,  by  the  acts  named,  to 
revoke  both  of  the  codicils  and  the  whole  will.  These  several 
acts  being  made  with  the  intent  to  revoke,  as  there  found, 
clearly  amounted  to  a  cancellation  of  the  will;  but  when  the 
learned  judge  went  further,  and  construed  the  word  "can- 
celled," written  thefeon,  and  said,  "I  think  a  repeal  (a  revoca- 
tion of  the  will)  is  effected  by  the  act  of  writing  upon  the  will 
itself  a  word" that  manifests  an  intention  to  annul  it,"  he  was 
evidently  speaking  for  himself,  and  not  for  the  court,  and  as 
it  would  seem  in  direct  violation  "lof  the  rule  he  had  just  ex- 
pressed himself,  to  the  effect  that  there  could  be  no  revocation 
by  mere  "writing"  unless  it  "be  complete,  executed,  and  proved 
in  the  prescribed  manner,  namely,  as  a  will."  Besides,  such  a 
rule  would  be  in  conflict  with  a  previous  decision  in  the  same 
court.  Lewis  v.  Lewis,  supra.  True,  the  learned  judge  attempts 
to  distinguish  that  case  by  observing  "that  though  the  word 
was  written  upon  the  paper  on  which  the  will  was  written,  it 
was  placed  where  it  could  have  been  detached  without  defacing 
the  instrument.     It  might  have  been  separated  and  the  will 
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itself  remained  intact.  In  this  respect  it  differed  from  the  case 
now  before  us."  That  distinguishing  element,  even  if  it  were 
sound,  would  distinguish  Evans's  Appeal  from  the  case  before 
us,  and  make  Lewis  v.  Lewis  applicable.  The  learned  judge  who 
wrote  that  opinion  was  evidently  led  to  say  what  he  did  by  what 
was  said  by  the  judge  writing  the  opinion  in  Warner  v.  "Warner's 
Estate,  37  Vt.  356,  where  the  testator  wrote  on  the  back  of  the 
very  paper  on  which  a  part  of  the  will  was  written,  and  on  the 
second  page,  and  just  below  some  of  the  writing,  so  that  it  could 
not  be  separated  from  it,  the  words  "This  will  is  hereby  can- 
celled and  annulled  in  full,  this  15th  day  of  March,  in  the  year 
1859."  Other  words  were  written  on  the  fourth  page,  and 
some  erased,  but  the  court  held,  in  effect,  that  the  will  was  can- 
celled by  force  of  the  above  words.  If  that  ruling  were  sound, 
the  facts  would  distinguish  the  case  from  this;  but  giving  the 
force  of  revocation  to  the  words  themselves,  without  being  exe- 
cuted, attested,  and  subscribed  as  required  by  the  Statute  and 
without  any  tearing  or  burning  of  the  paper  upon  which  any 
part  of  the  will  was  written,  and  without  erasing,  defacing,  or 
obliterating  any  of  the  Words  of  the  will,  or  the  signature  of 
the  testator  or  the  -signature  of  the  witnesses,  would  seem  to 
leave  the  case  standing  alone,  with  nothing  to  support  it,  and 
in  opposition  to  the  principles  maintained  in  some  to  the  best 
adjudicated  cases.  Besides,  the  case  is  condemned  by  one  of 
our  ablest  text  writers  on  the  subject.  1  Redf.  on  Wills  (4th 
ed.),  318.  The  difficulty  with  the  rule  contended  for  is  that  it 
gives  to  the  words  written  in  pencil,  although  not  attested,  wit- 
nessed, nor  executed  in  the  manner  prescribed  by  the  Statute, 
the  same  force  as  though  the^Jiad  been  so  attested,  witnessed, 
and  executed,  for  the  purpose  of  proving  that  the  act  of  putting 
the  words  there  was  with  the  "intention"  of  revoking  the  will. 
It  is  the  language — ^the  expression  by  written  words  alone — 
which  is  thus  sought  to  be  made  effectual;  whereas  the  Statute 
in  effect  declares  that  such  written  words  shall  have  no  force 
or  effect  as  such  unless  executed,  attested,  and  subscribed  as 
required. 

The  argument  used  by  the  writer  of 'the  opinion  in  Evans's 
Appeal,  supra,  and  here  repeated,  to  the  effect  that  the  word 
"cancelling"  in  the  Statute  is  used  in  the  same  sense  as  can- 
celling notes,  bonds,  or  other  written  instruments,  is  plausible,. 
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but  fallacioTis.  It  is  the  payment,  adjustment,  settlement,  or 
decree  of  the  court  which  precedes  the  writing  of  the  word 
"cancel"  upon  the .  instrument,  that  effects  the  cancellation. 
The  word  ig  written  in  such  case  merely  as  a  memorandum  or 
evidence  of  the  previous  facts  which  operate  as  a  nullification. 
Besides,  such  j^riting  is  generally  upon  the  face  of  the  instru- 
ment itself,  and  not  upon  some  remote  corner  of  the  same  sheet. 
A  wiU,  unlike  other  written  instruments,  does  not  go  into  effect 
ujitil  the  testator's  death.  The  mode  of  making  a  wiU  is  defi- 
nitely prescribed  by  Statute,  and  the  mode  of  revoking  a  will  is 
also  definitely  prescribed ;  and  no  essential  part  of  the  latter  can 
be  dispensed  with  any  more  than  the  former.  So,  a  specific 
mode  of  cancellation  of  tax  certificates,  &c.,  fixed  by  Statute, 
furnishes  no  ground  for  holding  that  a  will,  though  not  included 
in  such  Statutes,  may  also  be  cancelled  in  the  same  way.  Our 
Statute  as  to  the  mode  of  revoking  wills  came  to  us  with  its 
history,  and  the  constructions  which  had  been  put  upon  it  by 
the  courts.  In  so  taking  it,  the  people  of  the  State  knew  what 
they  hg,d  obtained.  To  change  that  construction  by  some  arti- 
ficial mode  of  reasoning  is  to  open  the  door  to  vagueness  and 
uncertainty,  the  disastrous  effects  of  whteh  no  one  can  in  ad- 
vance determine. 

But  it  is  claimed  that  such  intention  to  revoke  is  suflSciently 
proved,  without  resorting  to  the  words  in  pencil,  by  the  declara- 
tions of  the  testatrix.  It  is  not  claimed,  and  there  is  no  evidence 
tending  to  show,  that  any  of  such  declarations  were  made  at  the 
time  the  words  in  pencil  were  written,  but  on  other  and  different 
occasions.  Such  declarations  are  clearly  inadmissible,  because 
they  do  not  constitute  a  part  of^the  res  gestae ;  besides,  to  allow 
them  to  have  the  force  of  evidence  would  be  admitting  testi- 
mony of  one  unsworn,  and  without  the  privilege  of  cross- 
examination.  *  *  *  The  admission  of  such  declarations  to 
rebut  the  inference  of  fact  arising  from  the  absence  or  loss  of 
a  will  is  upon  a  different  theory,  as  wiU  appear  from  the  well- 
written  and  able  opinion  of  Judge  Dyer  in  Southworth  v. 
Adams,  11  Biss.  256.  It  has  been  held  that  where  the  intention 
to  revoke  had  existed  and  been  partly  carried  into  execution, 
and  the  testator  changed  his  mind  and  arrested  the  act  of 
burning,  tearing,  cancelling,  or  obliterating  the  will  before  its 
completion,  leaving  the  will  so  that  its  contents  could  still  be 
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read,  that  it  might  nevertheless  be  admitted  to  probate.  Doe  v. 
Perkes,  3  Barn.  &  Aid.  489 ;  Doe  v.  Harris',  6  Ad.  &  El.  209 ; 
Giles  V.  Warren,  3  Bng.  (Moak),  478. 

So,  where  there  has  been  an  attempt  to  alter  certain  portions 
of  the  will  by  erasure,  without  obliteration,  and  by  substituting 
new  words  in  their  place  by  way  of  interlineation,  and  the 
writing  thus  altered  failed  to  go  into  effect  for  want  of  re-attes- 
tation, courts  have  held  that  there  was  no  intent  to  revoke, 
except  by  way  of  alteration,  which  having  failed,  the  will  re- 
mained intact  as  before.     *    *     * 

But  without  further  discussion,  which  is  already  too  extended, 
the  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  with  direction  to  reverse  the  judgment  of  the 
County  Court  and  to  direct  judgment  admitting  the  will  to 
probate. 

'  Ordered  accordingly. 

Dependent  Relative  Revocation. 

In  Re  KNAPEN'S  WILL. 

75  Vt.  146,  53  Atl.  1003,  98  Am.  St.  Rep.  808.    1903. 

STAFFORD,  J.  The  testatrix  made  and  executed  her  will 
in  due  form  of  law,  and  the  same  is  still  decipherable.  But 
afterwards  she  attempted  to  make  various  changes  thereia  with- 
out complying  or  attempting  to  comply  with  the  requirements  of 
the  statute;  and  the  question  is  threefold — whether  the  will  is 
to  be  established  as  it  was  when  it  was  executed,  disregarding 
the  attempted  changes;  or  to  be  disallowed  as  having  been 
wholly  revoked  thereby;  or  to  be  established  as  originally  exe- 
cuted, except  as  to  certain  clauses,  and  as  to  those  to  be  treated 
as  revoked  by  cancellation. 

The  will,  as  executed,  made  some  special  bequests,  and  several 
money  bequests,  and  then  added  a  residuary  clause  in  favor 
of  the  testatrix's  two  sisters,  Susan  Tupper  and  Margaret  Vaux. 
In  this  clause  a  pen  and  ink  line  has  been  drawn  through  the 
name  "Margaret  Vaux."  In  the  margin  opposite  has  been 
written  in  ink  the  word  "deceased";  and  at  the  end  of  the 
clause  have  been  added,  also  in  .ink,  the  words,  "Share  with  Mrs. 
Ada  Stabb."  The  original  will  was  typewritten,  and  aU  the  at- 
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tempted  changes  made  with  a  pen,  are,  it  is  agreed,  in  the 
handwriting  of  the  testatrix. 

In  one  of  the  early  clauses  there  was  a  bequest  to  the  same 
Margaret  Vaux  of  five  hundred  dollars.  Here  the  name  "Mar- 
garet ' '  has  been  drawn  through  with  a  line  in  ink,  and  the  word 
"deceased"  written  in  the  margin  opposite;  and  to  the  clause 
have  been  added  the  words,  "to  be  given  to  Mrs.  Ada  Vaux 
Stabb." 

The  next  clause  originally  read  as  follows:  "I  give  and  be- 
queath to  the  two  daughters  of  my  said  sister  Margaret  Vaux, 
Bessie  and  Ada,  each  the  sum  of  three  hundred  dollars.  I  also 
give  to  the  said  Bessie  and  Ada,  each,  one-half  dozen  silver  tea- 
spoons. I  also  give  to  the  said  A&a  Vaux  my  gold  watch. ' '  The 
changes  made  are  these :  The  name  ' '  Bessie ' '  has  been  drawn 
through  with  an  ink  line  where  it  first  occurs  and  marked 
over  with  a  pencil  in  the  other  place.  The  word  "watch"  has 
been  marked  over  with  a  pencil.  To  the  clause  have  been  added 
in  ink  the  words,  "To  be  given  to  Mrs.  Ada  Vaux  Stabb ; ' '  and 
these  words  have  been  marked  over  with  a  pencil. 

In  the  next  clause  bjit  one,  a  bequest  of  two  hundred  dollars 
has  been  changed  by  writing  in  ink  the  word  "four"  over  the 
word  "two"  and  by  writing  in  the  margin  the  word  "four"  and 
the  figures  "400."  In  the  next  clause  the  name  of  the  legatee 
and  the  words  designating  the  amount  have  been  drawn  through 
with  an  ink  line.  Other  similar  changes  have  been  made.  New 
bequests  have  been  written  in  the  margins,  and  one  of  these 
has  been  markeji  over  with  a  pencil. 

First,  then,  do  the  attempted  changes  constitute  a  revocation 
of  the  will?"  V.  S.  2354,  following  the  English  Statute  of 
Frauds,  declares :  "No  will  shall  be  revoked,  except  by  implica- 
tion of  law,  otherwise  than  by  some  will,  codicil,  or  other  writing, 
'Executed  as  provided  in  case  of  wills;  or  by  burning,  tearing, 
cancelling  or  obliterating  the  same,  with  the  intention  of  revok- 
ing it,  by  the  testator  himself,  or  by  some  other  person  in  his 
presence  and  by  his  express'  direction."  Do  the  alterations 
amount  to  a  revocation  of  the  will  by  cancellation? 

The  agreed  statement  of  facts  does  not  say  that  the  altera- 
tions were  made  with  the  intention  of  revoking  the  will,  and, 
judging  from  the  alterations  themselves,  there  was  no  intention 
to  revoke  the  will  as  a  whole,  but,  on  the  contrary,  an  intention 
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to  have  it  stand  with  certain  changes.  There  is  no  interference 
with  the  formal  parts,  and  no  intention  to  revoke  the  whole  is 
anywhere  expressed.  In  these  important  respects  the  case  dif- 
fers from  Warner  v.  Warner's  Estate,  37  Vt.  356,  367,  where 
the  testator  had  written  across  one  page  of  the  instrument, 
"This  will  is  hereby  cancelled  and  annulled,"  and  under  the 
filing  on  the  outside,  "Cancelled  and  is  null  and  void.  I, 
Warner,"  and  had  erased  the  words,  "In  testimony  whereof  I 
have."  We  think  the  attempted  changes  in  the  present  case 
cannot  be  said,  as  matter  of  law,  to  amount  to  a  revocation  of 
the  whole  will  by  cancellation,  for  although  they  would,  if 
effectual,  make  of  it  a  very  different  instrument,  yet  it  cannot 
be  said  therefrom  that  the  testatrix  would  not  have  left  the  in- 
strument as  it  was  in  the  first  place,  rather  than  have  died 
intestate. 

The  interlineations  of  new  and  independent  bequests  are, 
of  course,  ineffectual.  Neither  do  they  invalidate  the  will,  which 
was  properly  executed  in  its  original  form.  Wheeler  v.  Bent, 
7  Pick.  (Mass.)  61;  Jackson  v.  HoUoway,  7  Johns.  (N.  Y.)  394. 

Do  any  of  the  attempted  cancellations  of  separate  clauses 
-  constitute  a  revocation  of  the  will  to  that  extent  ?  If  we  admit 
that  in  some  circumstances  there  may  be  a  partial  revocation,  we 
have  to  take  note  of  certain  complications  in  the  present  case. 
This  will  contains  a  residuary  clause,  and  every  cancellation  of 
a  money  legacy,  and  probably,  as  this  will  is  written,  every  can- 
cellation of  a  specific  legacy  as  well,  works  a  corresponding 
increase  in  the  residuary  clause.  Bigelow  v.  Gillott,  123  Mass. 
102,  25  Am.  Rep.  32.  If  there  had  been  no  residuary  clause,  the 
cancellation  of  a  legacy  would  merely  have  left  that  part  of  the 
estate  to  be  distributed  as  if  no  will  had  been  made,  and  the 
rest  of  the  will  would  operate  as  before ;  but  here  the  cancella- 
tion gives  the  residuary,  clause  a  different  operation.  This  has 
been  held  to  prevent  the  attempted  cancellation  from  operating 
as  a  partial  revocktion.  Miles'  Appeal,  68  Conn.  237,  36  Atl. 
39,  36  L.  R.  A.  176. 

But  if  we  should  hold  otherwise  upon  this  point,  as  was  done 
in  Bigelow  v.  Gillott,  123  Mass.  102,  25  Am.  Rep.  32,  we  must 
notice  a  further  difficulty.  The  testatrix  has  attempted  to  sub- 
stitute a  new  residuary  legatee  in-  place  of  her  deceased  sister, 
Margaret;  thus  coupling  the  cancellation  of  previous  bequests, 
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and  the  consequent  enlargement  of  the  residuary  bequest,  with 
the  substitution  of  a  new  residuary  legatee ;  so  that  it  is  impos- 
sible to  say  that  she  would  have  desired  to  make  any  of  the 
cancellations  if  she  had  not  supposed  that  the  new  residuary 
legatee  would  receive  the  benefit  arising  therefrom.  In  short, 
the  alterations,  when  taken  together,  rebut  the  presumption  of 
an  intention  to  cancel  any  clause  by  itself  and  independently  of 
other  attempted  changes  and  additions  which  are  ineffectual  for 
want  of  formality. 

An  act  which  might  otherwise  amount  to  a  cancellation  of 
an  entire  will  has  been  held  not  to  work  that  result  because 
accompanied  by  other  acts  showing  that  the  intention  to  cancel 
was  conditional,  and  not  absolute,  as  where  the  testator  wrote 
upon  the  will  the  word  "Cancelled,"  but  further  wrote  that  he 
intended  making  another  will,  "whereupon  I  shall  destroy  this. " 
In  re  Brewster,  6  Jur.  (N.  S.)  56,  29  L.  J.  P.  &  D.  69 ;  Woerner 's 
Am.  Law  of  Administration,  §  48,  with  citations.  So,  likewise, 
where  the  testator  includes  an  express  clause  of  revocation  in  a 
later  will,  which  fails  to  take  effect  through  some  defect  therein, 
but  iot  where  it  fails  through  some  cause  dehors  the  instrument. 
Hairston  v.  Hairston,  30  Miss.  276. 

Jarman  on  Wills,  vol.  1,  p.  294,  states  the  rule  thus:  "Where 
the  act  of  cancellation  or  destruction  is  connected  with  the 
making  of  another  will  so  as  fairly  to  raise  the  inference  that 
the  testator  meant  the  revocation  of  the  old  to  depend  upon 
the  efficacy  of  the  new  disposition,  such  will  be  the  legal  effect 
of  the  transaction ;  and  therefore  if  the  wiU  intended  to  be  sub- 
stituted is  inoperative  from  defect  of  attestation,  or  any  other 
cause,  the  revocation  fails,  also,  and  the  original  wiU  remains  in 
force."  The  words  "or  any  other  cause"  may  give  the  rule 
too  much  breadth,  but  they  may  be  omitted  without  impairing 
the  rule  for  our  purpose.  Similarly  it  is  said  with  respect  to 
partial  obliterations  or  cancellations  that  if  they  are  made 
with  the  intention  of  substituting  other  words  for  those  can- 
celled, and  such  intention  is  frustrated,  there  is  no  revocation. 
Woerner 's  Am.  Law  of  Administration;  Sec.  49;  Jarman  on 
Wills,  vol.  1,  p.  295,  with  the  cases  cited  by  both  authors. 

As  before  remarked.,  the  agreed  statement  upon  which  this 
case  is  tried,  while  it  says  that  the  alterations  are  all  in  the 
testatrix's  handwriting,  does  not  say  with  what  intention  they 
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were  made.  'Consequently  we  can  assume  only  such  intention 
as  the  acts  necessarily  imply.  The  intention  to  revoke  is  indis- 
pensable to  a  revocation,  whatever  the  act  may  be ;  and  here  the 
acts,  taken  together,  certainly  do  not  imply  an  intention  to 
revoke  absolutely  and  unconditionally,  but  only  to  do  so  ia 
connection  with  and  dependently  upon  the  making  of  certain 
other  changes.  The  intention  expressed  in  such  further  altera- 
tions and  additions  having  been  frustrated  by  failure  to  comply 
with  the  statuteK,it  must  be  held  that  there  was  no  revocation. 
The  result  is  that  all  the  attempted  changes,  being  readily  dis- 
tinguishable and  agreed  upon,  go  for  nothing;  and  the  wiU 
must  be  established  as  it  was  originally  executed. 
Judgment  reversed  and  cause  remanded. 


Bevocation  by  Circumstances — Married  Women. 

DUEFEE  V.  EISCH. 

142  Mich.  504,  105  N.  W.  1114,  5  L.  E.  A.  (N.  S.)    1084.    1905. 

MONTGOMERY,  J.  On  appeal  from  the  probate  court,  the 
circuit  judge  directed  a  verdict  admitting  the  wOl  in  question  to 
probate.    Contestant  appeals. 

Testatrix,  while  unmarried,  executed  the  will  in  question. 
She  subsequently  married,  and  had  issue,  one  child,  who  sur- 
vives. The'sole  question  is  whether  the  will  of  a  single  woman 
is  revoked  by  her  subsequent  marriage,  followed  by  the  birth  of 
a  child  or  children.  Our  statute  of  wills  (section  9270,  Comp. 
Laws),  which  prescribes  the  formalities  required  for  the  revoca- 
tion of  wills,  provides  that  "nothing  contained  in  this  section 
shall  prevent  the  revocation  implied  by  law  from  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator." 

There  is  no  doubt  that  at  the  common  law  the'  marriage  of  a 
male  testator,  followed  by  birth  of  issue,  operated  to  revoke  a 
will.  This  revocation  was  implied  from  the  changed  relations 
and  obligations  of  the  testator,  and  was  based  upon  the  pre- 
sumption that  had  the  same  conditions  and  obligations  existed 
at  the  time  of  the  execution  of  the  will  and  been  taken  into 
account,  a  different  will  (if  any)  would  have  been  made.  Page 
on  Wills,  Sec.  282;  Woerner's  Am.  Law  of  Administration  (2d 
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Ed.),  Sec.  54.  It  is  difficult  to  suggest  any  reason  why  the 
same  implication  of  a  revocation  should  not  arise  in  case  of  a 
female  testatrix.  The  presumption  that,  had  the  same  condi- 
tions existed  at  the  time  of  the  execution  of  the  will  as  existed 
later,  the  disposition  of  the  estate  would  have  been  different, 
is  certainly  as  strong  in  the  ease  of  a  wife  and  mother  as  in 
case  of  a  husband  and  father. 

The  proponent  argues  that  the  rule  as  to  the  revoc^fion  of 
the  will  of  a  female  was,  at  the  common  law,  that  her  subse- 
quent marriage  alone  revoked  the  will;  that  since  by  statute  a 
married  woman  may  now  make  a  valid  will,  and  since  it  is 
generally  held  that  the  effect  of  this  statute  is  to  abrogate 
the  rule  that  marriage  alone  (in  the  case  of  a  woman)  revokes 
the  rule,  it  follows  that  there  is  left  no  common-law  rule  upon 
which  a  revocation  of  a  will  by  a  female  can  be  predicated. 
This  is  ingenious,  but  not  convincing.  It  is  true  that  the  weight 
of  authority  sustains  the  view  that,  where  statutes  like  our  Mar- 
ried Woman's  Act  (section  8690)  exist,  marriage  of  a  feme 
sole  does  not  of  itself  operate  to  revoke  the  will.     *     #     * 

The  common-law  rule  as  to  the  implied  revocation  resulting 
from  marriage  of  the  testatrix  rested  upon  the  ground  that, 
after  marriage,  she  could  not  make  a  new  will,  and  as  a  will 
is  ambulatory  during  the  life  of  the  testator,  the  continuing 
purpose  to  continue  the  will  previously  made  in  force  could  not 
be  presumed  from  mere  inaction  on  the  part  of  one  who,  be- 
cause of  disability,  could  not  act.  Where,  as  in  this  state,  the 
reason  for  this  rule  fails,  the  rule  fails.  It  does  not  follow,  how- 
ever, because  the  marriage  alone  does  not  revoke  the  will,  that 
marriage  and  birth  of  issue  do  not.  The  abrogation  of  this 
rule  places  the  male  and  the  female  on  the  same  plane  as  to 
this ;  i.  e.,  that  the  subsequent  marriage  does  not  of  itself  revoke 
the  will,  but  it  is  illogical  to  say,  because  the  existence  of  a  more 
restricted  rule  'to"  the  wills  of  females  prevented  the  application 
of  the  general  rule  of  the  common  law,  that  such  rule  should 
not  be  applied  to  make  the  female  alike,  when  the  removal  of 
the  latter 's  disability  makes  the  general  rule  applicable. 

As  was  said  of  a  similar  question  in  Lansing  v.  Haynes,  95 
Mich.  16,  54  N.  W.  699,  35  Am.  St.  Rep.  545,  the  common  law  is 
not  so  unbending  as  to  lead  to  this  result.  "The  reason  of  the 
law  is  the  essence  and  soul  of  the  law."    In  Nbyes  v.  South- 
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worth,  supra,  it  was  said:  "Our  Constitution  has  done  away 
with  all  disabilities  of  coverture,  and  expressly  authorized  every 
married  woman  to  make  wills  of  her  estate  as  if  she  were  sole. 
This  leaves  her  case,  to  be  governed  by  the  same  rule  which 
would  apply  to  anyone  else  on  change  of  condition.  *  *  * 
There  is  no  sound  reason  that  we  can  perceive  why,  in  the 
absence  of  statute,  implied  revocations  sjjould  be  extended,  or 
should  be  differently  treated  as  between  men  and  women,  when 
the  property  rights  of  married  women  have  ceased  to  be  ham- 
pered by  marriage. 

But  it  is  further  insisted  that,  as  section  9285  makes  provi- 
sion for  |i  child  born  after  the  making  of  his  father's  will,  the 
rule  that  marriage  and  birth  of  a  child  revokes  a  will  pre- 
viously made  by  the  father  is  abrogated.  It  is  contended  that 
this  provision  applies  only  to  a  man's  will,  and  it  was  so  held 
in  Cotheal  v.  Cotheal,  40  N.  Y.  405 ;  but  it  is  at  the  same  time 
urged  that,  inasmuch  as  the  rule  as  applied  to  a  woman's  will  is 
applied  by  analogy,  it  follows  that  if  the  statutes  have  abro- 
gated the  rule  as  to  men  it  follows  that  the  rule  as  to  women 
has  no  existence.  This  contention  does  not  take  account  of 
the  fact  that  we  are  to  apply  a  principle  of  the  common  law, 
and  that  principle  is  not  affected  by  the  withdrawal  of  a  class 
of  persons  from  those  to  be  affected  by  its  operation.  We  regard 
this  principle  of  the  common  law  as  controlling,  and  hold  that 
the  marriage  of  the  testatrix  and  subsequent  birth  of  a  child 
to  her  resulted  in  a  revocation  by  operation  of  law. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 
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CHAPTER  IX. 

REPUBLICATION  AND  REVIVAL. 

Revival. 

STETSON  V.  STETSON. 
200  lU.  601-607.     1903. 

MAGRUDER,  C.  J.,  delivered  the  opinion  of  the  court : 

In  the  case  at  bar,  Jesse  Stetson  died  testate  on  April  27, 
1899,  leaving  a  will,  dated  December  3,  1897,  and  executed  by 
him  on  that  day  in  accordance  with  the  statutes  in  such  cases 
made  and  provided.  This  will  w;as  found  after  his  death  uncan- 
celed and  among  his  papers  in  the  Citizens'  National  Bank  of 
Princeton  in  Bureau  county,  with  which  bank  the  deceased  was 
in  the  habit  of  doing  business  in  his  lifetime.  The  will,  when 
found  in  the  bank,  was  in  an  envelope,  which  was  sealed.  After 
the  death  of  the  testator  it  was  taken  by  the  president  of  the 
bank  to  the  judge  of  the  county  court,  where  the  envelope  was 
opened,  and  the  will  was  filed.  It  was  duly  admitted  to  pro- 
bate on  June  5,  1899;  and  the  present  bill  ia  chancery  to  set 
aside  the  probate  thereof  was  filed  May  2,  1901,  about  a  month 
before  the  expiration  of  the  two  years,  allowed  by  the  statute  for 
filing  a  bill  in  chancery  to  contest  the  validity  of  the  same. 

The  sole  ground,  upon  which  the  validity  of  the  wiU  of  De- 
cember 3,  1897,  duly  admitted  to  probate,  is  contested,  is  that 
a  subsequent  "will  was  executed  by  the  testator,  containing  a 
clause  revoking  air  former  wills.  Such  subsequent  will,  alleged 
to  have  been  executed  between  September  1, 1898,  and  the  death 
of  the  testator,  has  been  lost  or  destroyed ;  or,  at  any  rate,  it  was 
not  found  in  the  possession  of  the  testator,  and  has  never  been 
produced,  either  for  probate  in  the  county  court,  or  otherwise. 

The  question,  presented  for  our  consideration,  and  raised 
by  the  refusal  of  the  court  below  to  hold  as  law  the  proposi- 
tions submitted  by  the  appellants,  and  by  the  rulings  of  the 
court  below  in  the  admission  and  exclusion  of  evidence,  is  two- 
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fold  in  its  character,  and,  as  formulated  in  the  briefs  of  counsel 
on  both  sides,  may  be  thus  stated :  If  the  second  will,  made  by 
Jesse  Stetson,  contained  an  express  clause  of  revocation,  did 
such  clause  operate  at  once  and  of  its  own  force  to  immediately 
revoke  and  annul  the  first  will,  made  on  December  3,  1897;  and 
did  the  loss  or  destruction  of  the  second  will,  containing  such 
clause  of  revocation,  even  though  such  loss  or  destruction  was 
the  act  of  the  testator  himself,  operate  to  revive  the  former  will 
dated  December  3,  1897? 

Perhaps,  in  no  branch  of  the  law  is  there  more  conflict  among 
the  decisions  of  the  courts  than  in  that,  which  relates  to  the 
revocation  of  a  former  will  by  a  subsequent  will,  and  to  the 
effect  of  the  cancellation  of  a  subsequent  revoking  will  in  refer- 
ence to  the  revival  or  non-revival  thereby  of  the  first  will. 

There  are  cases,  which  hold,  and  many  of  the  text  books 
endorse  and  sustain  the  holdings  of  such  cases,  that,  where  a 
person,  having  made  a  will,  afterwards  makes  another  will,  con- 
taining a  clause  expressly  revoking  all  former  wills,  and  after- 
wards destroys  the  second  will,  and  dies,  leaving  the  former  will 
uncanceled,  the  revoking  clause  operates  instantaneously  to 
effect  a  revocation,  and  that,  consequently,  the  destruction  of 
the  second  will  not  revive  the  former  one.  •  •  *  Many  of 
the  cases,  which  thus  hold  that  the  loss  or  destruction  by  the 
testator  himself  of  a  subsequent  will,  containing  a  revoking 
elaiise,  does  not  revive  a  former  will,  though  found  in  the  pos- 
session of  the  testator  uncanceled  at  his  death,  are  based  upon 
statutes  dissimilar  to  the  Illinois  statute  upon  this  subject,  and 
upon  the  considerations  which  have  no  force  or  application  in 
this  State,  and  under  our  decisions. 

In  England,  what  is  known  as  the  Statute  of  Victoria,  passed 
in  1837,  provided  (chap.  26,  sec.  22),  that  "no  will  or  codicil 
or  any  part  thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived'  otherwise  than  by  the  re-execution  thereof,  or 
by  a  codicil  executed  in  manner  hereinbefore  required;  and 
showing  an  intention  to  revive  the  same,"  etc.  (29  Am.  &  Eng. 
Ency.  of  Law,  p.  289,  note  2).  Some  thirteen  of  the  American 
States  have  adopted  either  the  Statute  of  Victoria,  or  a  similar 
statute,  upon  this  subject.  But  no  such  statute  was  ever  passed 
or  adopted  in  this  State. 

In  some  of  the  cases  a  distinction  is  drawn  between  a  subse- 
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quent  will,  whose  provisions  are  inconsistent  with  the  former 
will,  thereby  operating  to  effect  a  revocation  by  implication, 
and  a  subsequent  will,  which  contains  a  clause  expressly  revok- 
ing all  former  wills.  This  distinction,  however,  is  done  away 
with  under  the  terms  of  the  Illinois  statute.  Section  T.7  of  the 
Illinois  Statute  of  Wills  provides  as  follows:  "No  will,  testa- 
ment or  codicil  shall  be  revoked,  otherwise  than  by  burning, 
canceling,  tearing  or  obliterating  the  same,  by  the  testator  him- 
self, or  in  his  presence,  by  his  direction  and  consent,  or  by 
some  other  will,  testament  or  codicil  in  writing,  in  the  presence 
of  two  or  more  witnesses,  and  by  them  attested  in  his  or  her 
presence;  and  no  words  spoken  shall  revoke  or  annul  any  will, 
testament  or  codicil  in  writing,  executed  as  aforesaid,  in  due 
form  of  law."  3  Starr  &  Curt.  Ann.  Stat.,  2d  ed.,  pp.  4044, 
4045.  By  the  terms  of  this  statute,  the  subsequent  will,  which 
shall  have  the  effect  of  revoking  a  former  will,  must  be  a  will 
"declaring  the  same";  that  is  to  say,  must  be  a  will,  which, 
upon  its  face  and  by  its  terms,  declares  a  revocation.  If  the 
will  must  expressly  contain  a  clause  revoking  all  former  wills, 
the  question  as  to  any  inconsistency  between  the  provisions  of 
the  later  will  and  the  former  will  is  immaterial. 

Again,  many  of  the  cases  are  based  upon  statutes,  which 
authorize  the  revocation  of  a  will  to  be  made  by  a  subsequent 
writing,  which  is  not  necessarily  a  will,  or  testamentary  in  its 
character.  A  large  part  of  the  American  legislation  upon  this 
subject  has  its  basis  in  the  English  Statute  of  Frauds,  by  one 
of  the  provisions  of  which,  "no  devise  in  writing  of  lands,  tene- 
ments or  hereditaments,  nor  any  clause  thereof,  shaU  be  revo- 
cable otherwise  than  by  some  other  wiU  or  codicil  in  writing,  or 
other  writing  declaring  the  same,"  etc.  1  Underbill  on  Wills, 
sec.  247.  It  will  be  noticed  that,  by  the  terms  of  this  statute,  a 
devise  in  writing  of  lands,  etc.,  may  be  revoked,  not. only  by 
some  other  will  or  codicil  in  writing,  but  by  some  "other  writ- 
ing declaring  the  same."  In  other  words,  the  writing,  declar- 
ing the  revocation,  may  be  some  other  writing  than  a  will  or 
codicil.  Where  the  instrument  of  revocation  is  not  necessarily, 
by  the  terms  of  the  statute,  a  will,  it  may  have  the  effect  of  oper- 
ating instantaneously,  so  as  to  effect  a  revocation  before  the 
death  of  the  testator ;  and  if  the  instrument  of  revocation  may 
be  in  writing,  it  will  make  no  difference  that  its  terms  are 
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embodied  in  a  will  rather  than  in  some  other  writing,  which  is 
not  a  will.  ' 

For  example,  one  of  the  cases,  relied  upon  by  counsel  for 
appellants  to  support  their  contention  upon  this  subject,  is  the 
ease  of  In  re  Cunningham,  38  Minn.  169,  where  the  court  say: 
"The  testator  might  effectually  revoke  his  former  will  by  a 
writing  so  declaring,  and  executed  as  this  instrument  was  exe- 
cuted. Gen.  Stat.  1878,  chap.  47,  sec.  9,  as  he  might  also  by 
other  means."  By  reference  to  section  9  of  chapter  47  of  the 
General  Statutes  of  Minnesota  of  1878,  it  is  found  that  a  will 
may  be  revoked  "by  some  will,  codicil  or  other  writing  signed, 
attested  and  subscribed  in  the  manner  provided  for  the  execu- 
tion of  a  will."  By  section  17,  however,  of  the  Illinois  Statute 
of  Wills,  the  revocation  must  be  by  a  will  declaring  such  revo- 
cation, and  not  by  some  other  writing  than  a  will,  which  may 
not  be  testamentary  in  its  character. 

So,  also,  in  Cheever  v.  North,  106  Mich.  393,  it  appears  that, 
by  the  terms  of  the  Michigan  statute,  a  former  will  may  be 
revoked  not  only  by  a  subsequent  will,  but  "by  some  other 
writing  signed,  attested  and  subscribed  in  the  manner  pro- 
vided in  this  chapter  for  the  execution  of  a  will. ' '  The  case  of 
Scott  V.  Fink,  45  Mich.  241,  is  based  largely  upon  the  case  of 
James  v.  Marvin,  3  Conn.  576;  but  the  latter  case  of  James  v. 
Marvin  has  been  materially  weakened,  if  not  actually  overruled, 
by  the  subsequent  ease  of  Peck's  Appeal  from  Probate,  50  Conn. 
562.  In  Peck's  Appeal  from  Probate,  supra,  the  criticism  of, 
James  v.  Martin,  supra,  made  by  Redfield  in  his  work  on  "Wills, 
is  referred  to  and  quoted;  and,  there,  the  Supreme  Court  of 
Connecticut  say :  ' '  The  weight  of  authority  seems  to  be  in  har- 
mony with  the  views  expressed  by-Mr.  Redfleld.  *  *  *  Tiie 
testatrix  by  executing  the  second  will  evinced  no  intention  to 
become  intestate,  but  rather  a  contrary  intention.  By  destroy- 
ing the  last  will  and  carefully  preserving  the  first  she  affords 
satisfactory  evidence  that  she  intended  until  the  very  last  to 
die  testate,  and  that  that  should  be  her  will.  In  the  absence 
of  an  express  provision  to  that  effect  we  cannot  presume  that 
the  legislature  intended  that  the  mere  execution  of  a  wiU.  should 
in  all  eases  revoke  a  prior  will.  Such  a  construction  would  in 
many  cases  defeat  the  manifest  intention  of  the  testator.  The 
statute  requires  a  'later  will  or  codicil.'    We  think  that  means 
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an  operative  will  or  codicil.  *  *  •  "w^e  would  say,  how- 
ever, that  we  have  carefully  examined  the  eases  cited  by  the 
counsel  for  the  appellees,  and  find  that  many  of  them  are  cases 
in  which  the  later  wills  became  operative  as  wills ;  andof  course 
the  language  of  the  courts  must  be  interpreted  wjth  reference 
to  that  circumstance,  and  cannot  properly  be  applied  to  a  case 
Uke  this." 

So,  also,  in  the  case  of  Barksdale  v.  Hopkins,  23  Ga.  340,  it 
appears  that  under  the  statute  of  Georgia  a  wiU  may  be 
revoked  "by  some  other  wiU  or  codicil  in  writing,  or  other 
writing  of  the  devisor  signed  in  the  presence  of  three  or  four 
witnesses  declaring  the  same. ' '  Under  the  Georgia  statute,  not 
only  may  the  revocation  be  by  an  instrument  not  testamentary 
in  its  character,  but  Georgia'  is  one  of  the  States  which  has 
adopted  the  Victoria  statute,  or  a  statute  similar  to  the  Victoria 
statute  above  quoted-  In  Virgiaia,  also,  section  22  of  the  Statute 
of  Victoria,  1837,  is  in  force.  Rudisill's  Exr.  v.  Rodes,  29 
Gratt.  148.  In  Texas,  also,  where  the  doctrine  seems  to  prevail 
that  the  destruction  of  a  duly  executed  will,  containing  an 
express  revocation  of  a  former  will,  does  not  have  the  effect  of 
reviving  the  former  will,  the  statute  provides  that  a  will  may 
be  revoked  "by  subsequent  wiU,  codicil,  or  declaration  in  writ- 
ing executed  with  like  formalities,"  etc.  Hawes  v.  Nicholas,  72 
Tex.  483. 

It  being  established  then  that,  under  section  17  of  the  Illinois 
Statute  of  Wills,  a  former  will  can  only  be  revoked  by  a  sub- 
sequent will  declaring  the  revocation  of  all  former  wills,  and 
not  by  a  subsequent  instrument  in  "writing  not  testamentary  in 
character  which  declared  the  revocation  of  the  former  will,  it 
cannot  be  said  that,  in  this  State,  the  destruction  of  a  duly 
executed  will,  containing  an  express  revocation  of  a  former  will, 
does  not  have  the  effect  of  reviving  the  former  wiU. 

We  have  held  that  "a  will  takes  effect  at  the  death  of  the 
testator."  Scofield  v.  Olcott,  120  111.  362.  Indeed,  the  general 
doctrine  is,  that  a  will  is  ambulatory,  and  has  no  effect  until 
the  death  of  the  testator.  It  follows,  that  a  testamentary  paper, 
which  the  testator  permits  to  survive  him,  must  be  his  will.  A 
will  is  inoperative  and  ineffectual,  and  has  no  legal  existence,- 
until  it  is  consummated  by  death.  Taylor  v.  Taylor,  2  N.  &  M. 
(S.  C.)  483. 
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In  Marsh  v.  Marsh,  3  Jones'L.  (48  N.  C.  78)  it  is  well  said: 
"As  wills  are  ambulatory  aitd  have  no  operation  until  the  death 
of  the  testator,  it  is  difficult  to  see  how  the  execution  of  a  second 
•will,  which  is  afterwards  destroyed  by  the  testator,  can  in  any- 
wise affect  the  validity  of  the  wiU  previously  executed.  Both 
are  inactive  during  the  life  of  the  testator,  and  the  cancella- 
tion of  the  second,  it  would  seem,  must  necessarily  leave  the 
first  to  go  into  operation  at  the  testator's  death.  Nor  is  it  per- 
ceived how  the  fact,  that  the  second  contained  a  clause  of  revo- 
cation, can  alter  the  case ;  because  that  clause,  is  just  as  inactive 
and  inoperative  as  the  rest  of  it,  and  so  continues  up  to  the  time 
that  the  whole  is  canceled.  This  principle  is  settled  in  the  com- 
mon law  courts  in  England,  ia  regard  to  devises."  In  Taylor 
V.  Pegram,  151  111.  106,  we  said:  "As  a  general  rule,  if  a  will 
is  traced  into  the  testator's  possession,  and,  at  his  death,  cannot 
be  found,  the  presumption  is,  (in  the  absence  of  circumstances 
tending  to  show  a  contrary  conclusion,)  that  he  destroyed  it 
animo  revocandi."  ""Where  a  testator  has  a  will  in  his  own 
custody,  and  that  will  cannot  be  found  after  his  death,  the  pre- 
sumption is  that  he  has  destroyed  it  himself — it  cannot  be  pre- 
sumed that  the  destruction  has  taken  place  by  any  other  person 
without  his  knowledge  or  authority,  for  that  would  be  presum- 
ing a  crime."  Riekards  v.  Mumford,  2  Ph.  24;  29  Am.  &  Eng. 
Ency.  of  Law,  p.  292,  note  3.  See  also  Boyle  v.  Boyle,  158  111. 
228.  In  Boyle  v.  Boyle,  supra,  it  was  held  that  a  will  will  be 
presumed  to  have  been  destroyed  by  the  testator  himself,  or  at 
his  direction,  where  he  took  it  from  the  custodian  with  whom 
it  had  been  for  several  months,  and  carried  it  away,  and  it  could 
not  be  found  after  his  death. 

In  the  case  at  bar,  the  wiU,  which  is  said  to  have  been  exe- 
cuted by  Jesse  Stetson  between  September  1,  1898,  and  his 
death  on  April  27,  1899,  is  shown  by  the  testimony  of  the  appel- 
lants to  have  been  taken  possession  of  by  him  as  soon  as  it  was 
executed,  and  to  have  been  carried  away  by  him  from-  the 
office  of  the  attorney,  who  is  said  to  have  drawn  it;  nor  could 
it  be  found  among  his  papers  or  elsewhere  after  his  death.  It 
is  to  be  presumed,  therefore,  that  Jesse  Stetson  destroyed  this 
will  animo  revocandi.  If  he  destroyed  it  with  the  intention  of 
canceling  or  revoking  it,  it  was  canceled  or  revoked  as  an  en- 
tirety; so  long  as  Jesse  Stetson  was  alive,  this  second  will  was 
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merely  ambulatory,  and  had  no  operation,  and  could  have  no 
operation  until  his  death.  "While  it  was  thus  ambulatory,  and 
before  his  death,  the  presumption  is  that  he  destroyed  it,  and 
if  he  destroyed  it,  the  clause  contained  in  it,  which  revoked ' 
all  former  wills,  was  canceled  and  revoked,  as  well^as  the  bal- 
ance of  the  will.  It  necessarily  results  that  the  former  will  of 
December  3,  1897,  was  revived  when  the  subsequent  will,  con- 
taining the  revoking  clause,  was  canceled  or  destroyed.  Upon 
this  subject  Eedfield  in  his  work  on  Wills  (1  Redfieldon  the 
Law  of  Wills,  mar.g.  p.  328)  says:  "It  has  been  held  in  some 
of  the  American  courts,  that  a  subsequent  will  containing  a 
clause  of  revocation,  executed  with  due  solemnity  for  the  pur- 
pose of  revoking  an  existing  will,  operates,  propria  vigore,  and 
instantaneously,  as  a  revocation,  and  consequently,  that  the 
destruction  of  the  second  will  did  not  revive  the  former  one. 
This  doctrine  has  an  air  of  plausibility,  from  the  fact  that  an 
instrument  of  revocation  alone  would  unquestionably  have  this 
effect,  so  long  as  it  was  allowed  to  remain  operative.  But  that 
would  show  a  present  purpose  of  becoming  intestate,  carried 
into  effect  as  far  as  practicable  before  death.  But  the  making 
of  a  will,  with  a  revocatory  clause,  is  very  different.  It  is  but 
substituting  one  will  for  another.  And  the  revocatory  clause  is 
made  dependent,  in  some  sense,  upon  the  subsequent  will  going 
into  operation.  And  there  is,  ordinarily,  no  purpose  of  having 
the  revocatory  clause  operate,  except  upon  that  condition.  The 
whole  instrument  is,  therefore,  ambulatory,  and  when  destroyed 
it  all  ceases  to  have  any  operation.  And  the  same  is  true  of 
the  destruction  of  a  will  merely  revocatory  of  former  wills.  By 
such  destruction,  the  former  wills,  if  in  existence,  become  re- 
vived."   Peck's  Appeal  from  Probate,  50  Conn.  566. 

In  Flintham  v.  Bradford,  10  Pa.  St.  90,  the  Supreme  Court 
of  Pennsylvania  say:  "All  wills  are  in  their  nature  inchoate 
and  ambulatory  until  testator's  death,  at  which  time,  and  not 
before,  the  testament  becomes  operative  and  complete.  The 
will  of  1824  was  an  inchoate  intention,  mutable  and  inconstant, 
and,  by  the  willful  and  deliberate  act  of  cancellation  on  the 
part  of  the  testator,  it  became  as  if  it  never  had  been.  The 
prior  will  of  1821,  being  preserved  by  the  testator  entire,  and 
without  intentional  or  apparent  blemish,  became  the  will  for 
the  time  being,  which  should  be  consummated  at  the  testator's 
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death,  unless  before  that  time  he  manifested  a  change  of  inten- 
tion, according  to  the  rules  of  law. ' '  So,  in  the  ease  at  bar,  the 
second  will,  alleged  to  have  been  made  by  Jesse  Stetson,  was 
inchoate  and  ambulatory  until  his  death;  and,  as  he  is  pre- 
sumed to  have  destroyed  it  for  the  reasons  already  stated,  "it 
became  as  if  it  never  had  been."  The  prior  will  of  December 
3, 1897,  having  been  preserved  by  him  entire  and  without  inten- 
tional or  apparent  blemish,  has  become  his  will. 

At  common  law,  where  the  later  of  two  inconsistent  wills  was 
revoked  by  the  testator  in  his  lifetime,  the  earlier  will  became 
thereby  revived,  "and,  unless  afterwards  revoked  by  some 
subsequent  act,  came  into  operation  on  his  decease,  whether  the 
later  will  contained  an  express  clause  of  revocation  or  not." 
29  Am.  &  Bug.  Ency.  of  Law,  p.  288.  In  Harwood  v.  Good- 
right,  Cowp.  92,  Lord  Mansfield  said :  "  If  a  testator  makes  one 
will  and  does  not  destroy  it,  though  he  makes  another  at  any 
time  virtually  or  expressly  revoking  the  former,  if  he  after- 
wards destroy  the  revocation,  the  first  will  is  still  in  force  and 
good."    29  Am.  &  Eng.  Ency.  of  Law,  p.  289,  note  3. 

In  Goodright  v.  Glazier,  4  Burr,  2513,  Lord  Mansfield  said : 
"Here,  the  intention  of  the  testator  is  plain  and  clear.  A  will 
is  ambjalatory  till  the  death  of  the  testator.  If  the  testator  lets 
it  stand  till  he  dies,  it  is  his  will;  if  he  does  not  suffer  it  to  do 
so,  it  is  not  his  'Will.  Here,  he  had  two.  He  has  canceled  the 
second;  it  has  ho  effect,  no  operation;  it  is  as  no  wiU  at  all, 
being  canceled  before  his  death.  But  the  former,  which  was 
never  canceled,  stands  as  his  will."  In  the  same  ease  Mr.  Jus- 
tice Yates  concurred  with  Lord  Mansfield  and  said:  "A  will 
has  no  operation  till  the  death  of  the  testator.  This  second 
will  never  operated;  it  was  only  intentional.  The  testator 
changed  his  intention;  and  canceled  it.  If  by  making  the 
second  the  testator  intended  to  revoke  the  former,  yet  that 
revocation  was  itself  revocable;  and  he  has  revoked  it." 

In  Schouler  on  Wills  (3d  ed.,  see.  413)  it  is  said:  "The 
English  common  law  tribunals  laid,  down  a  rule,  under  Lord 
Mansfield's  lead,  which  has  been  thought  more  inflexible  than 
that  favored  by  ecclesiastical  courts,  viz.,  to  the  effect,  that,  if  a 
testator  keeps  his  first  will  undestroyed  and  uncanceled,  makes 
a  second  will  virtually  or  expressly  revoking  it,  and  then  de- 
stroys or  cancels  the  second  will  only,  thus  repealing  his  revo- 
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cation,  the  first  will  thereupon  revives  and  continues  in  force." 
"In  the  ecclesiastical  courts  it  was  held  that  the  revocation  of 
the  later  will  raised  no  presumption  in  favor  of  the  revival  of 
the  earlier  will,  but  that  the  question  depended  upon  the 
intention  of  the  testator,  as  shown  by  the  peculiar  facts  and 
circumstances  of  the  case,  and  was  open  to  decision  either  way." 
29  Am.  &  Eng.  Ency.  of  Law,  pp.  288,  289. 

But  "by  the  common  law  the  first  will  is  presumed  to  be 
restored  to  its  active  energy  by  the  canceling  of  the  second." 
Taylor  v.  Taylor,  supra.  The  common  law  rule  best  harmonizes 
with  the  course  of  legislation  and  judicial  decisions  in  this 
State,  for  the  reason  that  the  common  law  of  England,  so  far 
as  the  same  is  applicable  and  of  a  general  nature,  is  considered 
as  of  full  force  in  this  State  where  it  is  not  repealed  by  legis- 
lative authority.  Kurd's  Stat.  1899,  p.  399.  The  rule  above 
stated,  as  adopted  by  the  ecclesiastical  courts,- is  derived  from_ 
the  civil,  and  not  the -common  law.  Taylor  v.  Taylor,  supra.  In 
Randall  v.  Beatty,  31  N.  J.  Eq.  643,  where  a  testatrix  executed 
several  wills,  all  of  which  she  destroyed,  except  one  executed 
in  1870,  and  where  by  a  wiU  made  in  1873  she  expressly  revoked 
aU  former  wills,  but  afterwards  canceled  the  will  of  1873,  and 
where  after  her  death  the  will  of  1870  was  found  carefully  pre- 
served among  her  effects,  it  was  held  that  the  cancellation  of 
the  will  of  1873  revived  that  of  1870,  the  court  saying:  "The 
rule  on  the  subject  of  the  revival  of  a  prior  will  by  the  revo- 
cation of  a  later  one  containing  words  of  revocation  was,  up 
to  1838  (when  by  the  enactment  of  a  statute — 1  Vict.,  chap.  26 
— ^the  question  was  put  at  rest),  different  in  the  courts  of  com- 
mon law  and  the  ecclesiastical  courts  in  England,  the  former 
holding  that  the  revocation  of  the  later  will,  of  itself,  worked  a 
revival  (Jarman  on  "Wills,  122,  123),  while  the  latter  held  that, 
whether  there  was  a  revival  or  not,  was  a  question  of  intention. 
Usticke  V.  Bawden,  2  Addams,  116.  The  will  of  1870  was  never 
canceled.  *  *  *  The  will  of  1870  was,  at  her  death,  found 
among  her  effects  in  an  envelope,  with  a  copy  of  her  deceased 
husband's  will.  It  was  entirely  in  her  own  handwriting.  The 
law  declares  the  manner  in  which  a  wiU  is  to  be  revoked.  It 
must  be  by  burning,  canceling,  tearing  or  obliterating  it  by  the 
testator,  or  in  his  presence  and  by  his  direction  and  consent, 
or  by  a  writing  executed  with  the  same  formalities  as  a  will. 
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No  proof  of  declarations  of  revocation,  made  by  the  testator, 
will  avail.  •  •  *  The  will  of  1870  is  produced  uncanceled. 
It  is  admitted  that  there  is  no  revocatory  wiU  or  writing  extant, 
but  it  is  alleged,  that  all  such  instruments  subsequently  made 
by  the  testatrix,  have  been  canceled.  The  execution  of  the  will 
of  1873  was  not  attended  or  followed  by  the  cancellation  of 
the  will  of  1870.  Notwithstanding  the  revocatory  clause  in  the 
will  of  1873,  the  wiU  of  1870  was  retained  by  the  testatrix 
uncanceled  up  to  the  day  of  her  death.  The  fact,  that  she  so 
kept  the  will,  is  the  most  cogent  evidence -of  her  inteution  that 
it  should  be  revived  by  the  cancellation  of  the  will  of  1873. 
*  •  *  The  true  rule  on  the  subject  is,  that,  where  one  will 
is  revoked  by  another,  the  revocation  is  testamentary,  and  the 
revocation  of  the  latter  will  revives  the  former." 

In  Lawson  v.  Morrison,  2  Dal.  289,  it  was  said :  "It  has  been 
often  determined  that  a  will  revoked  by  a  subsequent  will,  but 
not  cancelled,  was  re-established  by  the  cancellation  of  the  sub- 
sequent will." 

Our  conclusion  is  that,  inasmuch  as  the  later  will  executed  by 
the  testator,  Jesse  Stetson,  must  be  presumed  to  have  been 
destroyed  by  him  in  his  lifetime,  this  loss  or  destruction  has 
operated  as  a  revival  of  the  former  will  of  December  3,  1897, 
although  the  later  will  contained  a  revocatory  clause.  For  this 
reason  the  court  below  committed  no  error  in  dismissing  the 
bill  of  the  complainants.    *    *    * 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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PROBATE  OF  WILLS  AND 
ADMINISTRATION  OF  ESTATES 

DIVISION  I 

DECEDENTS'  ESTATES 

CHAPTBE  XII. 

IN  GENERAL. 

Probate. 

EICHARDS  v.  PIBECE. 

44  Mich.  444,  7  N.  W.  54.    1880. 

CAMPBELL,  J.  Plaintiif  brought  ejectment  for  certain 
lands  in  Shiawasse  county,  whicli  belonged  to  James  Wads- 
worth,  of  Livingston  county,  New  York,  and  were  devised  by 
his  last  will  to  various  persons,  from  whom  plaintiff  derives 
title.  These  devises  were  partly  in  trust  and  partly  directly, 
in  the  same  proportions  and  for  the  same  beneficiaries  as  would 
have  taken  the  property  by  descent.  The  testator  died  in  1844 
and  his  will  was  proved  the  same  year  in  New  York,  but  was  not 
proved  in  Michigan  until  after  this  action  was  brought. 

The  only  question  argued  before  us  was  whether,  before  pro- 
bate, ejectment  could  be  brought  by  devisees  or  by  those  to 
whom  their  rights  had  been  previously  transferred.  The  gen- 
eral direction  given  by  the  court  below  to  find  a  verdict  for 
the  defendant  must  have  been  given  under  misapprehension,  as 
title  was  made  out  which  would  have  been  valid  without  a  will, 
to  a  large  share  of  the  estate.  But  this  seems  to  have  escaped 
the  notice  of  all  parties,  and  is  not  material  as  the  case  stands. 
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There  has  never  been  any  question  of  the  right  of  a  devisee 
to  take  his  estate  as -of  the  death  of  the  testator,  and  our 
statutes  confine  descents,  and  did  when  this  testator  died, 
to  property  which  is  not  devised.  Eev.  St.  1838,  p.  267.  That 
this  is  so  for  all  purposes  except  as  otherwise  provided  by 
statute  is  not  doubted.  But  it  is  claimed  that  the  declaration  of 
section  30,  p.  275,  Rev.  St.  1838  (which  is  substantially  the 
same  as  in  subsequent  revisions),  that  "no  will  shall  be  effectual 
to  pass  either  real  or  personal  estate,  unless  it  shall  have  been 
duly  proved  and  allowed  in  the  probate  court,"  makes  every 
devise  take  effect  from  probate  and  not  earlier,  and  if  not  for 
other  purposes,  does  so  for  purposes  of  bringing  action.  As. 
probate  was  always  necessary  to  enable  one  to  make  proof  of 
"title  of  personalty,  this  statute  cannot  certainly  impose  any 
greater  restrictions  on  realty  than  existed  before  on  personalty. 
There  were  undoubtedly  some  technical  rules  of  common- 
law  pleading  which  required  an  executor  to  make  profert  of  his 
letters  in  pleading.  But  for  any  other  purpose  the  decisions 
are  uniform  that  probate  merely  furnished  the  means  of  estab- 
lishing by  a  peculiar  kind  of  record  evidence  the  validity  of 
an  existing  right ;  and  that  for  every  valuable  purpose  touching 
the  existence  and  transfer  of  title  the  probate  was  retroactive, 
and  had  the  same  effect  as  if  it  had  been  had  at  the  time  of  the 
testator's  death.  And  so  far  as  the  statutes  have  been  applied 
to  devises,  there  is  no  material  difference.  Upon  so  familiar  a 
rule  it  would  not  be  profitable  to  multiply  authorities,  and  a 
few  illustrations  will  suffice  as  to  the  condition  of  things  before 
probate. 

The  executor  may  release  a  cause  of  action.  *  *  *  He 
may  sell  goods.  Mayor  of  Norwich  v.  Johnson,  3  Mod.  92.  He 
may  enter  on  a  term  and  the  entry  be  good  though  he  die  before 
probate.  3  Dyer,  367.  He  may  sell  a  term  of  years,  though  he 
die  befoi-e  probate,  and  the  sale  will  stand.  Brazier  v.  Hudson, 
8  Simons,  67. 

In  Wankford  v.  Wankford,  1  Salk.  299  and  notes,  the  doc- 
trine is  quite  fully  discussed,  and  clearly  laid  down.  And  the 
practical  result  is  said  in  Brazier  v.  Hudson  to  be  that  subse- 
quent probate  validates  all  acts  that  would  be  valid  after.  This 
may  be  a  somewhat  broad  statement,  but  it  is  certainly  true  for 
most  purposes,  and  authorities  might  be  multiplied  upon  it. 

613 


94  WILLS  AND  ADMINISTEATION 

In  the  United  States  the  rule  has  been  the  same.  After 
probate  a  conveyance  previous  thereto  by  a  devisee  has  been 
held  valid.  Spring  v.  Parkman,  3  Fairf.  127.  And  in  De- 
Wolf  V.  Brown,  15  Pick.  462,  it  was  held  the  estate  devised 
vested  immediately  both  as  to  realty  and  personalty  on  the 
death  of  testator,  so  as  to  authorize  suit  for  a  taking  of  prop- 
erty connected  with  a  farm  before  probate.  The  action  then 
was  after  probate.  Both  these  eases  were  under  statutes  like 
ours. 

We  have  ourselves  passed  upon  the  question  as  to  the  im- 
mediate interest  of  a  legatee  in  a  mortgage  which  formed  part 
of  an  estate  in  realty  and  personalty  willed  to  her.  In  Snt- 
phen  V.  Ellis,  35  Mich.  446,  we  held  that  an  assignment  of 
the  mortgage  made  by  the  legatee  who  died  before  the  will 
was  proved,  was  valid.  As  already  suggested,  our  statute 
puts  realty  and  personalty  on  the  same  footing  as  to  the  ne- 
cessity of  probate. 

In  3  Redfield  on  Wills,  23,  a  similar  doctrine  is  laid  down, 
but  it  is  suggested  there  as  well  as  in  some  other  authorities 
that  no  action  wiU  lie  before  probate,  and  this  seems  to  be 
asserted  on  an  idea  that  in  law  no  action  accrues  any  earlier. 
We  think  this  a  misapprehension.  The  common-law  authori- 
ties upon  pleading  require  profert  to  be  made  in  the  declara- 
tion, and  for  this  reason  it  is  often  said  probate  must  then 
have  been  taken  out.  But  we  do  not  find  any  doctrine  requir- 
ing probate  before  action  brought,  but  only  before  declaring. 
In  1  Salk.  302,  303,  before  referred  to,  it  is  said  that  an  action 
may  be  brought  before  Probate,  but  plaintiff  cannot  declare. 
Several  authorities  are  collected  in  Comyn's  Dig.  "Adminis- 
tration," B,  9,  to  the  effect  that  an  action  brought  before  pro- 
bate is  made  good  by  subsequent  probate,  "for  it  is  sufficient 
if  the  probate  appears  upon  the  declaration." 

In  Thompson  v.  Reynolds,  7  B.  &  C.  123,  the  true  doctrine 
was  more  distinctly  explained.  In  that  case  upon  an  issue  made 
by  plea  and  replication  whether  the  plaintiff  was  executor  in 
manner  and  form  as  averred  in  his  declaration,  in  which  he 
actually  made  profert  of  his  letters,  he  was  allowed  to  recover, 
although  the  proof  showed  the  letters  were  not  granted  until 
some  months  after  the  declaration  was  filed.  In  equity  also 
it  has  been  held  that  proof  of  probate  before  the  hearing  is 
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sufficient,  although  oecurrmg  during  the  litigation.  Humph- 
reys V.  Humphreys,  3  P.  Wms.  349.  And  see  Comber's  Case, 
1  P.  "Wms.  768. 

It  appears  that  the  only  objection  that  has  been  urged  does 
not  really  go  to  the  right  of  action,  but  only  to  the  formali- 
ties of  pleading;  and  that  this  forms  no  exception  to  the  rule 
that  the  probate  relates  back.  As  under  our  forms  of  pleading 
the  plaintiff  in  ejectment  is  not  bound  to  aver  the  character 
of  his  title  except  as  to  its  extent,  ther#  is  no  room  for  the 
formal  objection,  which  has  never  even  in  personal  actions  been 
allowed  to  prevail  if  the  party  chose  to  make  proper  allega- 
tions, whether  true  or  false. 

We  think  the  plaintiff  had  a  right  to  bring  his  suit.  The 
judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 
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ADMINISTRATION. 

BROJA^N  V.  BAXTER  ET  AL. 
77  Kan.  97,  94  Pac.  155.    1908. 

GRAVES,  J.  Three  assignments  of  error  have  been  made: 
(1)  The  plaintiff  is  not,  the  owner  of  the  note  and  mortgage 
or  the  real  party  in  interest.  (2)  The  cause  of  action  is  barred 
by  the  statute  of  limitations.  (3)  The  court  erred  in  the  ad- 
mission of  evidence.    *   *   * 

It  is  insisted  that,  when  a  citizen  of  the  State  of  Ohio  dies, 
the  title  to  his  personal  property  descends  to  his  executor  or 
administrator,  and  not  to  his  heirs,  and  therefore  the  owner- 
ship of  the  note  and  mortgage  involved  in  this  action  did  not 
pass  to  M.  J.  Buchanan,  or  John  Buchanan,  deceased.  As- 
stiming,  as  we  must  in  the  absence  of  evidence  to  the  contrary, 
that  the  law  of  the  State  of  Ohio  upon  the  subject  is  the  same 
as  it  is  in  this  State,  we  do  not  concur  in  this  view. 

Under  §§1-32  of  the  law  relating  to  descents  and  distribu- 
tions, being  chapter  33,  Gen.  St.  1901,  the  equitable  title  to  the 
whole  estate  belonging  to  a  decedent,  real  and  personal,  not 
exempt,  descends  directly  to  his  heirs.  The  legal  title  to  per- 
sonal property  passes  to  the  administrator,  if  there  be  one. 
who  holds  it  in  trust  for  creditors,  heirs,  or  legatees.  Fletcher 
V.  Wormington,  24  Kan.  264.  When  there  are  no  debts,  ad- 
ministration is  unnecessary,  and  the  heirs  may  collect  the  estate 
and  make  distribution  among  themselves.  See  3  Redfield  on 
Wills,  p.  89;  17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  742, 
where  it  is  said:  "If  there  are  no  creditors,  the  next  of  kin 
entitled  to  the  estate  may  collect  and  make  distribution  among 
themselves  without  administration,  but  the  court  of  probate 
still  has  jurisdiction  to  grant  administration,  though  the  estate 
owes  no  debts,  and  there  is  only  one  distributee."  See,  also, 
18  Cyc.  62,  where  it  is  said :    "  In  a  number  of  states  it  is  held 
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that  administration  is  unnecessary  where  there  are  no  debts  of 
the  estate  or  the  debts  have  all  been  paid;  the  courts  consider- 
ing'that  when  the  only  duty  devolving  on  an  administration 
would  be  to  make  a  distribution  of  the  estate,  and  the  heirs  or 
distributees  make  or  are  able  to  make  a  satisfactory  distribution 
or  disposition  thereof  themselves,  or  there  is  only  one  heir, 
administration  would  be  merely  a  useless  ceremony  involving 
unnecessary  expense,  and  the  same  is  true  where  no  adminis- 
tration has  been  applied  for,  and  the  claims  of  creditors,  if 
any  exist,  are  barred  because  they  have  not  been  presented  to 
the  probate  court  within  the  time  limited  for  that  purpose,  or 
by  the  statute  of  limitations.  But,  if  any  of  the  heirs  or  dis- 
tributees demand  an  administration,  it  must  be  had." 

In. the  case  of  Foote  v.  Foote,  61  Mich  181,  28  N.  W.  90,  the 
court  said:  "The  legal  estate  only  in  personal  property  vests 
in  the  administrators.  The  equitable  estate  therein  is  in  the 
heirs,  or  other  persons  entitled  to  distributive  portions  thereof. 
The  estate  of  the  administrators  therein  is  a  trust  for  that 
purpose,  and  is  created  only  for  the  purpose  of  laying  hold  of 
the  estate  and  making  such  distribution.  "When  there  are  no 
creditors,  the  heirs  or  legatees  may  collect,  if  they  can,  the 
estate  together,  and  make  such  distribution  among  themselves 
as  they  may  agree  to  and  carry  into  effect,  without  the  inter- 
vention of  any  administrators;  and  the  law  favors  such  ar- 
rangements. In  such  cases  it  is  only  where  the  heirs  or  lega- 
tees fail  to  make  such  collection  and  distribution  that  adminis- 
tration becomes  necessary.  "When  such  arrangement  and  dis- 
tribution have  been  made  and  executed,  it  will  be  binding^ 
both  in  law  and  equity,  as  between  the  parties  making  it„ 
whenever  the  rights  of  creditors  do  not  intervene.  And,  where 
there  are  no  creditors,  the  heirs  or  legatees  may  divide  up  and 
distribute  the  personal  property  of  the  decedent,  without  con- 
verting it  into  money,  in  such  manner  as  they  see  fit;  and, 
when  such  division  has  been  executed,  even  though  it  is  not 
such  as  the  decedent  has  made  by  his  will,  or  such  as  the  law 
would  make  when  there  is  no  will,  it  will  be  binding  upon  all 
the  parties  to  the  agreement."  ' 

In  the  ease  of  "Walworth  v.  Abel,  52  Pa.  372,  it  is  said:  "No 
doubt  the  personal  estate  of  a  decedent  vests  in  the  adminis- 
trator; but  in  trust  for  creditors  and  heirs  or  legatees.     The 
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mere  legal  estate  passes  to  the  administrator.  The  equitable 
descends  upon  the  parties  entitled  to  distribution.  If  there 
be  no  creditors,  the  heirs  have  a  complete  equity  in  the  prop- 
erty, and,  if  they  choose,  instead  of  taking  letters  of  adminis- 
tration, to  distribute  it  by  arrangement  made  and  executed 
amongst  themselves,  where  is  the  principle  which  forbids  it? 
The  parties  to  such  an  arrangement  executed  would  be  forever 
equitably  estopped  from  disturbing  it,  as  amongst  themselves, 
upon  the  most  familiar  principles  of  justice.  And  why  shall 
the  arrangement  be  broken  up  by  a  mere  intermeddler  f  Fam- 
ily arrangements  are  favorites  of  the  law,  and  when  fairly 
made  are  never  allowed  to  be  disturbed  by  the  parties,  or  any 
other  for  them."     *     *     * 

In  this  case  there  were  no  debts,  except  a  few  of  small 
amount,  which  were  paid.  The  assets  were  accessible  to  the 
heirs  of  the  intestate,  who  lived  where  they  could  easily  confer 
with  each  other.  The  appointment  of  an  administrator  was 
unnecessary,  and  the  expenses  incident  thereto  might  well  be 
avoided.  The  property  belonged  to  the  heirs  exclusively,  and 
it  seems  reasonable  and  just  that  they  should  have  the  right 
to  divide  it  among  themselves,  and  own,  use,  and  dispose  of 
it  in  severalty  as  any  other  property  which  they  might  own. 
The  only  person  who  could  question  such  a  transaction  would 
be  a  creditor  who  had  been  overlooked  and  not  paid.  The 
possibility  of  that  contingency"  had  passed,  however,  some  years 
before  this  action  was  commenced  by  lapse  of  time;  more  than 
three  years  having  passed  since  the  last  date  at  which  an  ad- 
ministrator might  have  been  appointed.     *     *     * 

The  widow  and  each  of  the  children  of  John  Buchanan,  de- 
ceased, testified  at  the  trial  to  the  settlement  and  division  of 
the  estate  among  themselves  and  the  grandchildren  of  the  de- 
ceased, and  that  it  was  satisfactory  to  all  parties.  The  great 
lapse  of  time  since  the  estate  was  settled,  during  which  all 
parties  have  acquiesced  therein  and  retained  the  amount  re- 
ceived thereby  is  sufficient  to  estop  them  from  hereafter  ob- 
jecting to  the  arrangement.  The  claim  of  the  plaintiff  in 
error  that  the  note  and  mortgage  are  barred  by  the  statute  of 
limitations  is  placed  upon  the  ground  that  Mary  J.  Buchanan 
did  not  become  the  owner  thereof  by  the  action  of  the  heirs  of 
John  Buchanan,  deceased,  and  therefore  the  payment  of  inter- 

618 


LEADING  ILLUSTRATIVB  CASES  99 

est  to  her  did  not  prevent  the  running  of  the  statute.  The 
view  we  have  taken  of  her  rights  in  this  respect,  however, 
answers  this  objection,  and  the  question  need  not  be  further 
considered. 

This  disposes  of  the  assignments  of  error.  No  material  error 
having  been  shown,  the  judgment  is  affirmed. 

Jurisdiction. 

SCOTT  V.  McNEAL  ET  AL. 

154  U.  S.  34.     1894. 

In  error  to  the  Supreme  Court  of  the  State  of  Washington. 

This  was  an  action  of  ejectment,  brought  January  14,  1892, 
in  the  Superior  Court  of  Thurston  County  in  the  State  of 
Washington,  by  Mosgs  H.  Scott  against  John  McNeal  and 
Augustine  McNeal  to  recover  possession  of  a  tract  of  land  in 
that  county. 

At  the  trial,  it  was  conceded  that  the  title  in  this  land  was  in 
the  plaintiff  until  1888;  and  he  testified  that  he  entered  into 
possession  thereof,  and  made  improvements  thereon,  and  had 
never  parted  with  the  possession,  nor  authorized  anyone  to  go 
upon  the  land;  that  he  had  demanded  possession  of  the  de- 
fendants, and  they  had  withheld  it  from  him;  and  that  its 
rental  value  was  $100  a  year. 

The  defendants  denied  the  plaintiff's  title,  and  claimed  title 
in  themselves  under  a  deed  from  an  administrator  of  the  plain- 
tiff's estate,  appointed  in  April,  1888;  and  in  their  answer  al- 
leged that  in  March,  1881,  the  plaintiff  mysteriously  disap- 
peared from  his  p]ace  of  abode,  and  without  the  knowledge  of 
those  with  whom  he  had  been  accustomed  to  associate,  and  re- 
mained continuously  away  until  July,  1891,  and  was  generally 
believed  by  his  former  associates  to  be  dead;  and  specifically 
alleged,  and  at  the  trial  offered  evidence  tending  to  prove,  the 
following  facts: 

On  April  2,  1888,  Mary  Scott  presented  to  the  Probate  Court 
of  the  County  of  Thurston,  in  the  Territory  of  Washington,  a 
petition  for  the  appointment  of  R.  H.  Milroy  as  administrator 
of  the  estate  of  the  plaintiff,  alleging  "that  one  Moses  H.  Scott, 
heretofore  a  resident  of  the  above-named  county  and  territory, 
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mysteriously  disappeared  some  time  during  the  month  of  March, 
1881,  and  more  than  seven  years  ago ;  that  careful  inquiry  made 
by  relatives  and  friends  of  said  Moses  H.  Scott,  at  different 
times  since  his  said  disappearance,  has  failed  to  give  any  trace 
or  information  of  his  whereabouts,  or  any  evidence  that  he  is 
still  living;  that  your  petitioner  verily  believes  that  said  Moses 
H.  Scott  is  dead,  and  has  been  dead  from  the  time  of  his  said 
disappearance;"  that  he  was  never  married,  and  left  no  last 
will  or  testament  yet  heard  of;  that  he  left  real  estate  in  his 
own  right  in  this  county  of  the  value  ol  $600,  more  or  less ; 
that  his  heirs  were  three  minor  children  of  a  deceased  brother; 
and  that  the  petitioner  was  a  judgment  creditor  of  Scott. 

Notice  of  that  petition  was  given  by  posting  in  three  public 
places,  as  required  by  law,  a  notice,  dated  April  7,  1888,  signed 
by  the  probate  judge,  and  in  these  words:  "In  the  Probate 
Court  of  Thurston  County,  "W.  T.  Marj^  Scott  having  filed  in 
this  court  a  petition  praying  for  the  appointment  of  R.  H. 
Milroy  as  administrator  of  the  estate  of  Moses  H.  Scott,  notice 
is  hereby  given  that  the  hearing  and  consideration  of  said  pe- 
tition has  been  fixed  for  Friday,  April  20,  1888,  at  10  o'clock 
a.  m.,  at  the  office  of  the  undersigned." 

At  the  time  thus  appointed,  the  probate  court,  after  appoint- 
ing a  guardian  ad  litem  for  said  minors,  and  hearing  witnesses, 
made  an  order  by  which,  "it  duly  appearing  that  said  Moses  H. 
Scott  disappeared  over  seven  years  ago,  and  that  since  said 
time  nothing  has  been  heard  or  known  of  him  by  his  relatives 
and  acquaintances,  and  that  said  relatives  and  acquaintances 
believe  him  to  be  dead;  and  that  his  surroundings,  when  last 
seen  (about  eight  years  ago),  and  the  circumstances  of  that  time 
and  immediately  and  shortly  afterwards,  were  such  as  to  give 
his  relatives  and  acquaintances  the  belief  that  he  was  mur- 
dered at  about  that  time;  and  it  appearing  that  he  has  estate 
in  this  county:  Now,  therefore,  the  court  find  that  the  said 
Moses  H.  Scott  is  dead  to  all  legal  intents  and  purposes,  having 
died  on  or  about  March  25,  1888;  and  no  objections,  having  been 
filed  or  made  to  the  said  petition  of  Mary  Scott,  and  the  guar- 
dian ad  litem  of  the  minor  heirs  herein  consenting,  it  is  ordered 
that  said  R.  H.  Milroy  be  appointed  administrator  of  said  es- 
tate, and  that  letters  of  guardianship  issue  to  him  upon  his 
filing  a  good  and  sufficient  bond  in  the  sum  of  one  thousand 
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dollars."  Letters  of  administration  were  issued  to  Milroy,  and 
he  gave  bond  accordingly. 

On  July  16,  1888,  the  probate  court,  on  the  petition  of  Mil- 
roy as  administrator,  and  after  the  usual  notice,  and  with  the 
consent  of  the  guardian  ad  litem  of  said  minors,  made  an  order, 
authorizing  Milroy  as  administrator  to  sell  all  Scott's  real  es- 
tate. Pursuant  to  this  order,  he  sold  by  public  auction  the 
land  now  in  question,  for  the  price  of  $301.50,  to  Samuel  C. 
Ward.  On  November  26,  1888,  the  probate  court  confirmed  the 
sale,  the  land  was  conveyed  to  Ward,  and  the  purchase  money 
was  received  by  Milroy,  and  was  afterwards  applied  by  him  to 
the  payment  of  a  debt  of  Scott,  secured  by  mortgage  of  the 
land. 

On  November  26,  1889,  Ward  conveyed_this  land  by  warranty 
deed  to  the  defendants,  for  a  consideration  "paid  of  $800 ;  and 
the  defendants  forthwith  took  and  since  retained  possession  of 
the  land,  and  made  valuable  improveinents  thereon. 

At  the  time  of  the  offer  of  this  evidence,  the  plaintiff  "ob- 
jected to  the  admission  of  the  proceedings  in  the  probate  court, 
upon  the  ground  that  they  were  absolutely  void,  because  no  ad- 
ministration on  the  estate  of  a  live  man  could  be  valid,  and  the 
probate  court  had  no  jurisdiction  to  make  the  orders  in  ques- 
tion ;  and  objected  to  the  rest  of  the  evidence  as  irrelevant  and 
immaterial.  But  the  court  ruled  that,  the  probate  court  hav- 
ing passed  upon  the  sufficiency  of  the  petition  to  give  it  juris- 
diction, and  having  found  that  the  law  presumed  Scott  to  be 
dead,  its  proceedings  were  not  absolutely  void;  and  therefore 
admitted  the  evidence  objected  to,  and  directed  a  verdict  for 
the  defendants,  which  was  returned  by  the  jury,  and  judgment 
rendered  thereon.  The  plaintiff  duly  excepted  to  the  rulings 
and  instructions  at  the  trial,  and  appealed  to  the  Supreme 
Court  of  the  state. 

In  that  court,  it  was  argued  in  his  behalf  "that  to  give  effect 
to  the  probate  proceedings  under  the  circumstances  would  be  to 
deprive  him  of  his  property  without  due  process  of  law."  But 
the  court  held  the  proceedings  of  the  probate  court  to  be  valid, 
and  therefore  affirmed  the  judgment.    5  Wash.  309,  31  Pae.  873. 

The  plaintiff  sued  out  this  writ  of  error,  and  assigned  for 
error  that  the  probate  proceedings,  as  regarded  him  and  his 
estatCj  were  without  jurisdiction  oyer  the  subject-matter,  and 
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absolutely  void;  and  that  the  judgfiaent  of  the  superior  court 
of  the  state  affirming  that  judgment,  deprived  him  of  his  prop- 
erty without  due  process  of  law,  and  were  contrary  to  the 
fourteenth  amendment  of  the  constitution  of  the  United  States. 

GRAY,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  plaintiff  formerly  owned  the  land  in  question,  and  still 
owns  it,  unless  he  has  been  deprived  of  it  by  a  sale  and  convey- 
ance, under  order  of  the  Probate  Court  of  the  County  of 
Thurston  and  Territory  of  Washington,  by  an  administrator 
of  his  estate,  appointed  by  that  court  on  April  20,  upon  a  pe- 
tition filed  April  2,  1888. 

The  form'  of  the  order  appointing  the  administrator  is  pecu- 
liar. By  that  order,  after  reciting  that  the  plaintiff  disappeared 
more  than  seven  years  before,  and  had  not  since  been  seen  or 
heard  of  by  his  relatives  and  acquaintances,  and  that  the  cir- 
cumstances at  and  immediately  after  the  time  when  he  was  last 
seen,  about  eight  years  ago,  were  such  as  to  give  them  the  belief 
that  he  was  murdered  about  that  time,  the  probate  court  finds 
that  he  "is  dead  to  all  legal  intents  and  purposes,  having  died 
on  or  about  March  25,  1888";  that  is  to  say,  not  at  the  time  of 
his  supposed  murder,  seven  or  eight  years  before,  but  within  a 
month  before  the  filing  of  the  petition  for  administration.  The 
■  order  also,  after  directing  that  Milroy  be  appointed  administra- 
tor, purports  to  direct  that  "letters  of  guardianship"  issue  to 
him  upon  his  giving  bond ;  but  this  was  evidently  a  clerical  error 
in  the  order  or  in  the  record,  for  it  appears  that  he  received 
letters  of  administration  and  qualified  under  them. 

The  fundamental  question  in  the  case  is  whether  letters  of 
administration  upon  the  estate  of  a  person  who  is  in  fact  alive 
have  any  validity  or  effect  as  against  him. 

By  the  law  of  England  and  America,  before  the  Declaration 
of  Independence,  and  for  almost  a  century  afterwards,  the  abso- 
lute nullity  of  such  letters  was  treated  as  beyond  dispute. 

In  Allen  v.  Dundas,  3  Term  R.  125,  in  1789,  in  which  the 
court  of  king's  bench  held  that  payment  of  a  debt  due  to  a 
deceased  person  to  an  executor  who  had  obtained  probate  of  a 
forged  will  discharged  the  debtor,  notwithstanding  the  probate 
was   afterwards   declared   null   and  void,   and  administration 
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granted  to  the  next  in  kin,  the  decision  went  upon  the  ground 
that  the  probate,  being  a  judicial  act  of  the  ecclesiastical  court 
■within  its  jurisdiction,  could  not,  so  long  as  it  remained  un- 
repealed, be  impeached  in  the  temporal  courts.  It  was  argued 
for  the  plaintiff  that  the  case  stood  as  if  the  creditor  had  not 
been  dead,  and  had  himself  brought  the  action,  in  which  case 
it  was  assumed,  on  all  hands,  that  payment  to  an  executor 
would  be  no  defense.  But  the  court  clearly  stated  the  essential 
distinction  between  the  two  cases.  Mr.  Justice  Ashurst  said: 
"The  case  of  a  probate  of  a  supposed  will  during  the  life  of 
the  party  may  be  distinguished  from  the  present,  because  dur- 
ing his  life  the  ecclesiastical  court  has  no  jurisdiction,  nor  can 
they  inquire  who  is  his  representative;  but,  when  the  party  is 
dead,  it  is  within  their  jurisdiction."  And  Mr.  Justice. Buller 
said:  "Then  this  case  was  compared  to  a  probate  of  a  supposed 
will  of  a  living  person;  but  in  such  a  ease  the  ecclesiastical 
court  have  no  jurisdiction,  and  the  probate  can  have  no  effect ; 
their  jurisdiction  is  only  to  grant  probates  of  the  wills  of  dead 
persons.  The  distinction  in  this  respect  is  this:  If  they  have 
jurisdiction,  their  sentence,  as  long  as  it  stands  unrepealed, 
shall  avail  in  all  other  places;  but  where  they  have  no  juris- 
diction, their  whole  proceedings  are  a  nullity."  Id.  130.  And 
such  is  the  law  of  England  to  this  day.  WiUiams,  Ex'rs  (9th 
ed.),  478,  1795;  Taylor,  Ev.  (8th  ed.)  §§1677,  1714. 

In  Griffith  v.  Prazier,  8  Cranch,  9,  23,  in  1814,  this  court,  in 
speaking  by  Chief  Justice  Marshall,  said:  "To  give  the  ordi- 
nary jurisdiction,  a  ease  in  which,  by  law,  letters  of  administra- 
tion may  issue,  must  be  brought  before  him.  In  the  common 
case  of  intestacy,  it  is  clear  that  letters  of  administration  must 
be  granted  to  some  person  by  the  ordinary;  and  though  they 
should  be  granted  to  one  not  entitled  by  law,  stUl  the  act  is 
binding  until  annulled  by  the  -competent  authority,  because  he 
had  power  to  grant  letters  of  administration  in  the  case.  But 
suppose  administration  to  be  granted  on  the  estate  of  a  person 
not  really  dead.  The  act,  all  wiU  admit,  is  totally  void.  Yet 
the  ordinary  must  always  inquire  and  decide  whether  the  per- 
son, whose  estate  is  to  be  committed  to  the  care  of  others,  be 
dead  or  in  life.  It  is  a  branch  of  every  cause  in  which  let- 
ters of  administration  issue.  Yet  the  decision  of  the  ordinary 
that  the  person  on  whose  estate  he  acts  is  dead,  if  the  fact  be 
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otherwise,  does  not  invest  the  person  he  may  appoint  with  the 
I  character  of  powers  of  an  administrator.  The  case,  in  truth, 
was  not  one  within  his  jurisdiction.  It  was  not  one  in  which 
he  had  a  right  to  deliberate.  It  was  not  committed  to,  him  by 
law.  And  although  one  of  the  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  cannot  bring  the  subject  within 
his  jurisdiction. ' '  See  also  Insurance  Co.  v.  Tisdale,  91  U.  S.  238, 
243 ;  Hegler  v.  Faulkner,  153  U.  S.  109, 118,  14  gup.  Ct.  779. ' 

The  same  doctrine  has  been  affirmed  by  the  Supreme  Court  of 
Pennsylvania  in  a  series  of  cases  beginning  70  years  ago.  Mc- 
Pherson  v.  CunlifiE  (1824)  11  Serg.  &  R.  422,  430;  Peebles'  Ap- 
peal (1826)  15  Serg.  &  R.  39,  42;  Devlin  v.  Com.  (1882)  101 
Pa.  St.  273.  In  the  last  of  those  cases,  it  was  held  that  a  grant 
of  letters  of  administration  upon  the  estate  of  a  person  who, 
having  been  absent  and  unheard  from  for  15  years,  was  pre- 
sumed to  be  dead,  but  who,  as  it  afterwards  appeared,  was  in 
fact  alive,  was  absolutely  void,  and  might  be  impeached  .ijol- 
laterally. 

The  Supreme  Judicial  Court  of  Massachusetts,  in  1861,  upon 
full  consideration,  held  that  an  appointment  of  an  adminis- 
trator of  a  man  who  was  in  fact  alive,  but  had  been  absent  and 
not  heard  from  for  more  than  seven  years,  was  void,  and  that 
payment  to  such  an  administrator  was  no  bar  to  an  action 
brought  by  the  man  on  his  return;  and,  in  answer  to  the 
suggestion  of  counsel,  that  "seven  years'  absence,  upon  leaving 
one's  usual  home  or  place. of  business,  without  being  heard  of, 
authorizes  the  judge  of  probate  to  treat  the  case  as  though  the 
party  were  dead,"  the  court  said:  "The  error  consists  in  this, 
"that  those  facts  are  only  presumptive  evidence  of  death,  and 
may  always  be  controlled  by  other  evidence  showing  that  the 
fact  was  otherwise.  The  only  jurisdiction  is  over  the  estate  of 
the  dead  man.  "When  the  presumption  arising  from  the  ab- 
sence of  seven  years  is  overthrown  by  the  actual  personal  pres- 
ence of  the  supposed  dead  man,  it  leaves  no  ground  for  sus- 
taining the  jurisdiction."  Jochumsen  v.  Bank,  3  Allen,  87,  96. 
See,  also.  Waters  v.  Stickney,  12  Allen,  1,  13;  Day  v.  Floyd, 
130  Mass.  488,  489. 

The  Civil  Code  of  Louisiana,  in  title  3,  "Of  Absentees,"  con- 
tains provisions  for  the  appointment  of  a  curator  to  take  care 
of  the  property  of  any  person,  who  is  absent  from  or  resides 
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out  of  the  state,  without  having  left  an  attorney  therein;  and 
for  the  putting  of  his  presumptive  heirs  into  provisidflal  pos- 
session after  he  has  been  absent  and  not  heard  from  for  five,  or, 
if  he  has  left  an  attorney,  seven,  years,  or  sooner  if  there  be 
strong  presumption  of  his  death ;  and  for  judicial  sale,  if  neces- 
sary, of  his  movable  or  personal  property,  and  safe  investment 
of  the  proceeds;  and,  upon  proof  that  he  has  not  been  heard 
from  for  10  years,  and  has  left  no  known  heirs,  for  sale  of  his 
whole  property  and  payment  of  the  proceeds  into  the  treasury 
of  the  state,  as  in  the  case  of  vacant  successions;  but  neither 
the  curator  nor  those  in  provisional  possession  can  alienate  or 
mortgage  his  immovables  or  real  estate;  and,  if  he' returns  at 
any  time,  he  recovers  his  whole  property,  or  the  proceeds  there- 
of, and  a  certain  proportion  of  the  annual  revenues,  depending 
upon  the  length  of  his  absence.  The  main  object  of  those  pro- 
visions, as  their  careful  regulations  show,  is  to  take  possession 
of  and  preserve  the  property  for  the  absent  owner,  not  to  de- 
prive him  of  it  upon  an  assumption  that  he  is  dead.  Accord- 
ingly, the  Supreme  Court  of  Louisiana  held  that  the  appoint- 
ment, by  a  court  having  jurisdiction  of  successions,  of  an  ad- 
ministrator of  the  estate  of  a  man  represented  to  be  dead,  but 
v^ho  was  in  fact  alive  at  the  time  of  the  appointment,  was  void ; 
and-4hat  persons  claiming  land  of  his,  under  a  sale  by  such 
administrator  under  order  of  the  court,  followed  by  long  pos- 
session, could  not  hold  the  land  against  his  heirs;  and,  speak- 
ing by  Chief  Justice  Manning,  said:  "The  title  of  Hotehkiss 
as  administrator  is  null,  because  he  had  no  authority  to  make 
it,  and  the  prescription  pleaded  does  not  validate  it.  It  was 
not  a  sale,  the  informalities  of  which  are  cured  by  a  certain 
lapse  of  time  and  which  becomes  perfect  through  prescription; 
but  it  was  void,  because  the  court  was  without  authority  to 
order  it.  *  *  *  It  is  urged,  on  the  part  of  the  defendants, 
that  the  decree  of  the  court  ordering  the  sale  of  the  succession 
property  should  protect  them,  and,  as  the  court  which  thus 
ordered  the  sale  had  jurisdiction  of  successions,  it  was  not  for 
them  to  look  beyond  it.  But  that  is  assuming  as  true  that 
which  we  know  was  not  true.  The  owner  was  not  dead.  There 
was  no  succession."  And  the  court  added  that  Chief  Justice 
Marshall,  in  Griffith  v.  Frazier,  above  cited,  disposed  of  that 
position.     Burns  v.  Van  Loan   (1877)   29  La.  Ann.  560,  563. 

VI^O  625 


106  WJLLS  AND  ADMINISTRATION 

The  absolute  nullity  of  administration  granted  upon  the 
estate  of  a  living  person  has  been  direetly  adjudged  or  distinctly 
recognized  in  the  courts  of  many  other  states.     *     •     • 

The  only  judicial  opinions  cited  at  the  bar  (except  the  judg- 
ment below  in  the  present  case)  which  tend  to  support  the 
validity  of  letters  of  administration  upon  the  estate  of  a  living 
person  were  delivered  in  the  courts  of  New  York  and  New  Jer- 
sey within  the  last  20  years. 

In  Roderigas  v.  Institution,  63  N.  Y.  460,  in  1875,  a  bare  ma- 
jority of  the  Court  of  Appeals  of  New  York  decided  that  pay- 
ment of  a  deposit  in  a  savings  institution  to  an  administrator 
under  letter  of  administration  issued  in  the  lifetime  of  the  de- 
positor was  a  good  defense  in  an  action  by  an  administrator  ap- 
pointed after  his  death,  upon  the  ground  that  the  statutes  of 
the  State  of  New  York  made  it  the  duty  of  the  surrogate,  when 
applied  to  for  administration  on  the  estate  of  any  person,  to 
try  and  determine  the  question  whether  he  was  alive  or  dead, 
and  therefore  his  determination  of  that  question  was  conclusive. 
That  decision  was  much  criticised  as  soon  as  it  appeared,  notably 
by  Chief  Justice  Redfield  in  15  Am..  Law  Reg.  (N.  S.)  212. 
And  in  a  subsequent  case  between  the  same  parties  in  1879  the 
same  court  unanimously  reached  a  different  conclusion,  because 
evidence  was  produced  that  the  surrogate  never  in  fact  consid- 
ered the  question  of  death,  or  had  any  evidence  thereof, — ^thus 
making  the  validity  of  the  letters  of  administration  to  depend 
not  upOn  the  question  whether  the  man  was  dead,  but  upon  the 
question  whether  the  surrogate  thought  so.  Roderigas  v.  Insti- 
tution, 76  N.  Y.  316. 

In  Plume  v.  Institution,  46  N.  J.  Law,  211,  230,  in  1884,  which 
was  likewise  an  action  to  recover  the  amount  of  a  deposit  in  a 
savings  institution,  the  plaintiff  had  been  appointed  by  the  sur- 
rogate administrator  of  a  man  who,  as  the  evidence  tended  to 
show,  had  neither  drawn  out  any  part  of  the  deposit,  nor  been 
heard  from,  for  more  than  20  years ;  an  inferior  court  certified 
to  the  Supreme  Court  of  New  Jersey  the  questions  whether  pay- 
ment of  the  amount  to  the  plaintiff  would  bar  a  recovery  thereof 
by  the  depositor,  and  whether  the  plaintiff  was  entitled  to  re- 
cover ;  and  that  court,  in  giving  judgment  for  the  plaintiff,,  ob- 
served, by  way  of  distinguishing  the  case  from  the  authorities 
cited  for  the  defendant,  that  ' '  in  most,  if  not  all,  of  such  cases, 
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it  was  afBrmatively  shown  that  the  alleged  defendant  was  actu- 
ally alive  at  the  time  of  the  issuance  of  letters  of  administra- 
tion, while  in  the  present  case  there  is  no  reason  for  even  sur- 
mising such  to  have  been  the  fact." 

The  grounds  of  the  judgment  of  the  Supreme  Court  of  the 
State  of  Washington  in  the  case  at  bar,  as  stated  in  its  opinion, 
were  that  the  equities  of  the  case  appeared  to  be  with  the  defend- 
ants ;  that  the  court  was  inclined  to  follow  the  case  of  Hqderigas 
V.  Institution,  63  N.  T.  460;  and  that,  under  the  laws  of  the 
territory,  the  probate  court,  on  an  application  for  letters  of  ad- 
ministration, had  authority  to  find  the  fact  as  to  the  death  of 
the  intestate,  the  court  saying:  "Our  statutes  only  authorize 
administration  of  the  estates  of  deceased  persons,  and  before 
granting  letters  of  administration  the  court  must  be  satisfied 
by  proof  of  the  death  of  the  intestate.  The  proceeding  is  sub- 
stantially in  rem,  and  all  parties  must  be  held  to  have  received 
notice  of  the  institution  and  pendency  of  such  proceedings, 
where  notice  is  given  as  required  by  law.  Sec.  1299  of  the  1881 
Code  gave  the  probate  court  exclusive  original  jurisdiction  in 
such  matters,  and  authorized  such  court  to  summon  parties 
and  witnesses,  and  examine  them  touching  any  matter  in  con- 
troversy before  said  court  or  in  the  exercise  of  its  jurisdiction." 
Such  were  the  grounds  upon  which  it  was  held  that  the  plaintiff 
had  not  been  deprived  of  his  property  without  due  process  of 
law.    5  Wash.  309,  317,  318,  31  Pae.  873. 

After  giving  to  the  opinion  of  the  Supreme  Court  of  the  state 
the  respectful  consideration  to  which  it  is  entitled,  we  are  un- 
able to  concur  in  its  conclusion  or  in  the  reasons  on  which  it  is 
founded. 

The  fourteenth  article  of  amendment  of  the  constitution  of 
the  United  States,  after  other  provisions  which  do  not  touch 
this  case,  ordains:  "Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  These  prohibitions  extend  to  all  acts  of  the  state, 
whether  through  its  legislative,  its  executive,  or  its  judicial 
authorities.  Virginia  v.  Rives,  100  U.  S.  313,  318,  319;  Ex 
parte  Virginia,  Id.  339,  346;  Neal  v.  Delaware,  103,  U.  S.  370, 
397.  And  the  first  one,  as  said  by  Chief  Justice  Waite  in  U.  S. 
V.  Cruikshank,  92  U.  S.  542,  554,  repeating  the  words  of  Mr.  Jus- 
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tice  Johnson  in  Bank  v.  Okely,  4  Wheat.  235,  244,  was  intended 
"to  seciire  the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the  established  prin- 
ciples of  private  rights  and  distributive  justice." 

Upon  a  writ  of  error  to  review  the  judgment  of  the  highest 
court  of  a  state  upon  the  ground  that  the  judgment  was  against 
a  right  claimed  under  the  constitution  of  the  United  States, 
this  court  is  no  more  bound  by  that  court's  construction  of  a 
statute  of  the  territory  or  of  the  state,  when  the  question  is 
whether  the  statute  provided  for  the  notice  required  to  consti- 
tute due  process  of  law,  than  when  the  question  is  whether  the 
statute  created  a  contract  which  has  been  impaired  by  a  subse- 
quent law  of  the  state,  or  whether  the  original  liability  created 
by  the  statute  was  such  that  a  judgment  upon  it  has  not  been 
given  due  faith  and  credit  in  the  courts  of  another  state.  In 
every  such  ease,  this  court  must  decide  for  itself  the  true  con- 
struction of  the  statute.  Huntington  v.  Attrill,  146  U.  S.  657, 
683,  684,  13  Sup.  Ct.  224;  Mobile  &  O.  E.  Co.  v.  Tennessee,  153 
U.  S.  486,  492-495,  14  Sup.  Ct.  968. 

No  judgment  of  a  court  is  due, process  of  law,  if  rendered 
without  jurisdiction  in  the  court,  or  without  notice  to  the  party. 

The  words  "due  process  of  law,"  when  applied  to  judicial 
proceedings,  as  was  said  by  Mr.  Justice  Field,  speaking  for  this 
court,  "mean  a  course  of  legal  proceedings  according  to  those 
rules  and  principles  which  have  been  established  in  our  systems 
of  jurisprudence  for  the  protection  and  enforcement  of  private 
rights.  To  give  such  proceedings  any  validity,  there  must  be  a 
tribunal  competent  by  its  constitution — that  is,  by  the  law  of 
its  creation — to  pass  upon  the  subject-matter  of  the  suit;  and, 
if  that  involves  merely  a  determination  of  the  personal  liability 
of  the  defendant,  he  must  be  brought  within  its  jurisdiction  by 
service  of  process  within  the  state,  or  his  voluntary  appear- 
ance."   Pennoyer  v.  NefE,  95  U.  S.  714,  733. 

Even  a  judgment  in  proceedings  strictly  in  rem  binds  only 
those  who  could  have  made  themselves  parties  to  the  proceed- 
ings, and  who  had  notice,  either  actually  or  by  the  thing  con- 
demned being  first  seized  into  the  custody  of  the  court.  The 
Mary,  9  Cranch,  126,  144;  Hollingsworth  v.  Barbour,  4  Pet. 
466,  475;  Pennoyer  v.  Neff,  95  U.  S.  714,  727.  And  such  a 
judgment  is  wholly  void  if  a  fact  essential  to  the  jurisdiction  of 
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the  court  did  not  exist.  The  jurisdiction  of  a  foreign  court  of 
admiralty,  for  instance,  in  some  cases,  as  observed  by  Chief 
Justice  Marshall,  "unquestionably  depends  as  well  on  the  state 
of  the  thing  as  on  the  constitution  of  the  court.  If  by  any  means 
whatever  a  prize  court  should  be  induced  to  condemn,  as  prize 
of  war,  a  vessel  which  was  never  captured,  it  could  not  be  con- 
tended that  this  condemnation  operated  a  change  of  property." 
Rose  V.  Himely,  4  Cranch,  241,  269.  Upon  the  same  principle, 
a  decree"  condemning  a  vessel  for  unlawfully  taking  clams,  in 
violation  of  a  statute  which  authorized  proceedings  for  her  for- 
feiture in  the  county  in  which  the  seizure  was  made,  was  held  by 
this  court  to  be  void,  and  not  to  protect  the  officer  making  seiz- 
ure from  a  suit  by  the  owner  of  the  vessel,  in  which  it  was 
proved  that  the  seizure  was  not  made  in  the  same  county, 
although  the  decree  of  condemnation  recited  that  it  was. 
Thompson  v.  "Whitman,  18  "Wall.  457. 

The  estate  of  a  person  supposed  to  be  dead  is  not  seized  or 
taken  into  the  custody  of  the  court  of  probate  upon  the  filing 
of  a  petition  for  administration,  but  only  after  and  under  the 
order  granting  that  petition ;  and  tlie  adjudication  of  that  court 
is  not  upon  the  question  whether  he  is  living  or  dead,  but  only 
upon  the  question  whether  and  to  whom  letters  of  administra- 
tion shall  issue.    Insurance  Co.  v.  Tisdale,  91  U.  S.  238,  243. 

The  local  law  on  the  subject,  contained  in  the  Code  of  1881  of 
the  territory  of  "Washington,  in  force  at  the  time  ofHhe  pro- 
ceedings now  in  question,  and  since  continued  in  force  by 
article  27,  §  2,  of  the  constitution  of  the  state,  does  not  appear 
to  us  to  warrant  the  conclusion  that  the  probate  court  is  author- 
ized to  conclusively  decide,  as  against  a  living  person,  that  he 
is  dead,  and  his  estate  therefore  subject  to  be  administered  and 
■disposed  of  by  the  probate  court. 

On  the  contrary,  that  law,  in  its  very  terms,  appears  to  us  to 
recognize  and  assume  the  death  of  the  owner  to  be  a  funda- 
mental condition  and  prerequisite  to  the  exercise  by  the  pro- 
T)ate  court  of  jurisdiction  to  grant  letters  testamentary  or  of 
administration  upon  his  estate,  or  to  license  any  one  to  sell  his 
lands  for  the  payment  of^is  debts.  By  section  1,  the  common 
law  of  England,  so  far  as  not  inconsistent  with  the  constitution 
and  laws  of  the  United  States,  or  with  the  local  law,  is  made 
the  rule  of  decision.    In  the  light  of  the  common  law,  the  exclu- 
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sive  original  jurisdiction  conferred  by  section  1299  upon  the 
probate  court  in  the  probate  of  wills  and  the  granting  of  let- 
ters testamentary  or  of  administration  is  limited  to  the  estates 
of  persons  deceased ;  and  the  power  conferred  by  that  section 
to  summon  and  examine  on  oath,  as  parties  or  witnesses,  exec- 
utors and  administrators  or  other  persons  intrusted  with  or 
accountable  for  the  "estate  of  any  deceased  person,"  and 
"any  person  touching  any  matter  of  controversy  before  said 
court  or  in  the  exercise  of  its  jurisdiction, ' '  is  equally  Umitedv 
By  section  I34O5  wills  are  to  be  proved  and  letters  testamentary 
or  of  administration  are  to  be  granted  in  the  county  of  "which 
deceased  was  a  resident,"  or  in  which  "he  may  have  died," 
or  in  which  any  part  of  his  estate  may  be,  "he  having  died  out 
of  the  territory."    By  section  1388,  administration  of  the  estate 
of  "a  person  dying  intestate"  is  to  be  granted  to  relatives, 
next  of  kin,  or  creditors,  in  a  certain  order,  with  a  proviso  in 
case  the  person  so  entitled  or  interested  neglect  "for  more 
than  forty  days  after  the  death  of  the  intestate"  to  apply  for 
administration.    By  section  1389,  an  application  for  adminis- 
tration must  "set" forth  the  -facts  essential  to  giving  the  court 
jurisdiction  of  the  case,"  and  state  "the  names  and  places  of 
residence  of  the  heirs  of  the  deceased,  and  that  the  deceased, 
died  without  a  will, ' '  and,  by  section  1391,  notice  of  such  appli- 
cation is  to  be  given  by  posting  in  three  public  places  in  th& 
county  where  the  court  is  held  a  notice  "containing  the  namfr 
of  the  decedent,"  the  name  of  the  applicant,  and  the  time  of 
hearing.     And,  by  sections  1493  and  1494,  a  petition  by  an 
executor  or  administrator  for  the  sale  of  real  estate  for  the 
payment  of  debts  must  set  forth  "the  amount  of  the  personal 
estate  that  has  come  to  his  hands,  and  ho'NY  much,  if  any, 
remains  undisposed  of,  a  list  and  the  amounts  of  the  debts, 
outstanding  against  the  deceased,  as  far  as  the  same  can  be 
ascertained,  a  description  of  all  the  real  estate  of  which  the 
testator  or  intestate  died  seized,  the  condition  and  value  of  the 
respective  lots  and  portions,  the  names  and  ages  of  the  devi- 
sees, if  any,  and  of  the  heirs  of  the  deceased";  and  must  show 
that  it  is  necessary  to  sell  real  estate«f'to  pay  the  allowance  to- 
the  family,  the  debts  outstanding  against  the  deceased,  and  the- 
expenses  of  administration." 
Under  such  a  statute,  according  to  the  overwhelming  weight 
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of  authority,  as  shown  by  the  cases  cited  in  the  earlier  part  of 
this  opinion,  the  jurisdiction  of  the  court  to  which  is  committed 
the  control  and  management  of  the  estates  of  deceased  persons, 
by  whatever  name  it  is  called, — ecclesiastical  court,  probate 
court,  orphans*  court,  or  court  of  the  ordinary  or  the  surrogate, 
— does  not  exist  or  take  effect  before  death.  All  proceedings  of 
such  courts  in  the  probate  of  wills  and  the  granting  of  adminis- 
trations depend  upon  the  fact  that  a  person  is  dead,  and  are 
null  and  void  if  he  is  alive. .  Their  jurisdiction  in  this  respect 
being  limited  to  the  estates  of  deceased  persons,  they  have  no 
jurisdiction  whatever  to  administer  and  dispose  of  the  estates 
of  living  persons  of  full  age  and  sound  mind,  or  to  determine 
that  a  living  man  is  dead,  and  thereupon  undertake  to  dispose 
of  his  estate. 

A  court  of  probate  must,  indeed,  inquire  into  the  person  whose 
will  is  sought  to  be, proved  or  whose  estate;  is  sought  to  be 
administered,  because  without  that  fact,  the  court  has  no  juris- 
diction over  his  estate ;  and  not  because  its  decision  upon  the 
question,  whether  he  is  living  or  dead,  can  in  any  wise  bind 
or  estop  him,  or  deprive  him,  while  alive,  of  the  title  or  control 
of  his  property. 

As  the  jurisdiction  to  issue  letters  of  administration  upon  his. 
estate  rests  upon  the  fact  of  his  death,  so  the  notice  given 
before  issuing  such  letters  assumes  that  fact,  and  is  addressed, 
not  to  him,  but  to  those  who  after  his  death  may  be  interested 
in  his  estate,  as  next  of  kin,  legatees,  creditors,  or  otherwise. 
Notice  to  them  cannot  be  notice  to  him,  because  all  their  inter- 
ests are  adverse  to  his.  The  whole  thing,  so  far  as  he  is  con- 
cerned, is  res  inter  alios  acta. 

Next  of  kin  or  legatees  have  no  rights  in  the  estate  of  a  liv- 
ing person.  His  creditors,  indeed,  may,  upon  proper  proceed- 
ings, and  due  notice  to  him,  in  a  court  of  law  or  of  equity, 
have  specific  portions  of  his  property  applied  in  satisfaction  of 
their  debts.  But  neither  creditors  nor  purchasers  can  acquire 
any  rights  in  his  property  through  the  action  of  a  court  of 
probate,  or  of  an  administrator  appointed  by  that  court,  deal- 
ing, without  any  notice  to  him,  with  his  whole  estate  as  if  he 
were  dead. 

The  appointment  by  the  probate  court  of  an  administrator  of 
the  estate  of  a  living  person,  without  notice  to  him,  being 
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without  jurisdiction,  and  wholly  void  as  against  him,  all  acts 
of  the  administrator,  whether  approved  by  that  court  or  not, 
are  equally  void.  The  receipt  of  money  by  the  administrator 
.  is  no  discharge  of  a  debt,  and  a  conveyance  of  property  by  the 
administrator  passes  no  title. 

The  fact  that  a  person  has  been  absenl;  and  not  heard  from 
for  seven  years  may  create  such  a -presumption  of  his  death  as, 
if  not  overcome  by  other  proof,  is  such  prima  facie  evidence  of 
his  death  that  the  probate  court  may  assume  him  to  be  dead, 
and  appoint  an  administrator  of  his  estate,  and  that  such 
administrator  may  sue  upon  a  debt  due  to  him.  But  proof, 
under  proper  pleadings,  even  in  a  collateral  suit,  that  he  was 
alive  at  the  time,  of  the  appointment  of  the  administrator,  con- 
trols and  overthrows  the  pri^aa  facie  evidence  of  his  death, 
and  establishes  that  the  court  had  no  jurisdiction  and  the 
administrator  no  authority ;  and  he  is  not  bound,  either  by  the 
order  appointing  the  administrator  or  by  a  judgment  in  any 
suit  brought  by.  the  administrator  against  a  third  person, 
because  he  was  not  a  party  to  and  had  no  notice  of  either. 

In  a  case  decided  in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  in  1880,  substantially  like 
Boderigas  v.  Institution,  as  reported  in  63  N.  Y.  460,  above 
cited,  Judge  Choate,  in  a  learned  and  able  opinion,  held  that 
letters  of  administration  upon  the  estate  of  a  living  man,  issued 
by  the  surrogate  after  judicially  determining  that  he  was  dead, 
were  null  and  void  as  against  him ;  that  payment  of  a  debt  to 
an  administrator  so  appointed  was  no  defense  to  an  action  by 
him  against  the  debtor;  and  that  to  hold  such  administration 
to  be  valid  against  him  would  deprive  him  of  his  property  with- 
out due  process  of  law,  within  the  meaning  of  the  fourteenth 
amendment  of  the  constitution  of  the' Ignited  States.  This  court 
concurs  in  the  proposition  there  announced  "that  it  is  not 
competent'  for  a  state,  by  a  law  declaring  a  judicial  determina- 
tion that  a  man  is  dead,  made  in  his  absence,  and  without  any 
notice  to  or  process  issued  against  him,  conclusive  for  the  pur- 
pose of  divesting  him  of  his  property  and  vesting  it  in  an 
administrator,  for  the  benefit  of  his  creditors  and  next  of  kin, 
either  absolutely  or  in  favor  of  those  only  who  innocently  deal 
with  such  administrator.  The  immediate  and  necessary  effect 
of  such  a  law  is  to  deprive  him  of  his  property  without  any 
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process  of  law  whatever,  as  against  him,  although  it  is  done  by 
process  of  law  against  other  people,  his  next  of  kin,  to  whom 
notice  is  given.  Such  a  statutory  declaration  of  estoppel  by  a 
judgment  to  which  he  is  neither  party  nor  privy,  which  has  the 
immediate  effect  of  divesting  him  of  his  property,  is  a  direct 
violation  of  this  constitutional  guaranty. ' '  Lavin  v.  Bank,  18 
Blatchf.  1,  24, 1  Fed.  641.    . 

The  defendants  did  not  rely  upon'  any  statute  of  limitations, 
nor  upon  any  statute  allowing  them  for  improvements  made  in 
good  faith;  but  their  sole  reliance  was  upon  a  deed  from  an 
administrator,  acting  under  the  orders  of  a  court  which  had  no 
jurisdiction  to  appoint  him  or  to  confer  any  authority  upon 
him,  as  against  the  plaintiff. 

Judgment  reversed,  and  case  remanded  to  the  supreme  court 
of  the  state  of  "Washington  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


In  Ee  ZEPH'S  ESTATE. 
50  Hun  523,  3  N.  Y.  Supp.  460.     1888. 

INGALLS,  J.  In  November,  1887,  Edward  Zeph  was  an 
inhabitant  of  Scheneotady  county,  in  this  state.  He  was 
indicted,  tried,  and  convicted  of  the  crime  of  murder  in  the 
second  degree,  and  sentenced  to  the  state  prison  for  life,  and 
is  now  in  prison  imder  such  sentence.  Fidel  Zeph,  the  only 
brother  of  such  convicted  person,  applied  to  such  surrogate 
ior  letters  of  administration  upon  the  estate  of  such  prisoner, 
which  were  denied  by  the  surrogate,  upon  the  ground  ihat  he 
possessed  no  jurisdiction  to  grant  such  letters,  as  the  said 
Edward  Zeph  was  still  living.  We  are  convinced  that  the 
decision  of  the  surrogate  was  correct. 

The  contention  of  the  counsel  for  the  appellant  is  that  by 
force  of  such  conviction  and  judgment  thereon  the  said 
Edward  Zeph  became  and  is  civilly  dead,  and  that  his  estate 
became  the  subject  of  administration,  the  same  as  though  he 
were  actually  dead.  We  are  satisfied  that  the  provisions  of 
the  Code  of  Civil  Procedure,  from  which  surrogates  derive 
their  authority  to  grant  letters  of  administration,  have  no 
application  to  a  case  of  civil  death,  but  apply  only  to  eases  of 
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actual  death.  It  will  be  perceived  by  referring  to  section  2660 
of  the  Code  of  Civil  Procedure,  and  the  following  sections  upon 
that  subject,  that  whenever  mention  is  made  of  the  estate 
upon  which  administration  may  be  granted,  the  word  "dece- 
dent" is  employed;  as,  for  instance,  in  said  section  2660  the 
expression  is  found :  ' '  and  of  the  next  of  kin  of  the  decedent ; ' ' 
in  section  2661,  "that  the  decedent  left  no  wiU."  The  same 
term  is  to  be  found  in  section  2663  and  section  2665.  We 
think  that  the  word  ' '  decedent, ' '  as  thus  employed  in  framing 
the  statute,  was  intended  by  the  law-makers  to  be  understood 
and  applied  in  the  usual  and  ordinary  sense  of  the  term. 
Webster  defines  the  word  "decease"  as  follows:  "To  depart 
from  this  life,  to  die."  The  word  "decedent"  is  defined: 
"A  deceased  person." 

There  is  nothing  in  the  statute,  which  we  discover,  which  in 
the  slightest  degree  favors  a  construction  that  civil  death  was 
intended  to  be  included  as  a  ground  for  granting  such  admin- 
tration.  Indeed,  the  entire  proceedings  in  regard  to  adminis- 
tering the  estates  of  deceased  persons  seem  to  negative  the 
idea  that  civil  death  was  intended  to  be  included  within  the 
cases  provided  for  by  such  statute.  Such  right  to  adminis- 
tration should  not  be  extended  by  implication,  doubtful  con- 
struction', or  judicial  legislation.  If  it  should  be  deemed  safe 
and  judicious  to  include  civil  death  as  a  ground  for  granting 
such  letters  of  administration,  the  legislature  must  furnish  the 
remedy,  and  not  the  court.  The  effect  of  imprisonment  for  life 
upon  the  civil  rights  of  the  prisoner  was  considered  in  Avery 
v.  Everett,  36  Hun,  6 ;  and  upon  appeal  to  the  court  of  appeals 
the  subject  was  elaborately  discussed,  and  the  decision  of  that 
court  is  to  be  found  in  110  N.  Y.  317,  18  N.  E.  148,  1  L.  R.  A. 
264,  6  Am.  St.  Rep.  368.  We  understand  such  decision  to  be, 
upon  principle,  adverse  to  the  contention  of  the  appellant's 
counsel  herein.  -~ 

It  was  suggested  by  such  counsel,  upon  the  argument,  that 
the  discussion  of  that  question  in  the  court  of  appeals  should 
be  regarded  as  obiter.  We  do  not  so  regard  it,  as  the  question 
considered  was  involved  in  the  case  discussed  by  the  members 
of  the  court,  and  concurred  in  generally  by  all  the  judges  pres- 
ent, except  Judge  Earl,  who  delivered  a  dissenting  opinion. 
Under  such  circumstances,  we  must  regard  such  question  as 
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within  the  determination  of  that  court  in  that  case,  and,  so  far 
as  it  applies  upon  the  question  under  consideration  in  this  case, 
as  conclusive  herein. 
The  order  of  the  surrogate  should  be  affirmed.    All  concur. 


JOHNSON  V.  JOHNSON. 
15  R.  I.  109,  23  Atl.  106.    1885. 

MATTESON,  J.  This  is  an  appeal  from  a  decree  of  the 
court  of  probate  of  Cranston,  appointing  an  administrator  of 
the  estate  of  Anna  Johnson,  deceased.  The  intestate  died  in 
Cranston  on  the  17th  day  of  January,  1885.  At  and  for  sev- 
eral years  prior  to  her  death  she  had  resided  in  Cranston,  and 
in  the  family  of  Charles  E.  Johnson,  the  appellee,  whose  wife, 
also  deceased,  was  her  illegitimate  daughter.  The  appellant, 
Walter  H.  Johnson,  and  his  sister,  Mary  E.  Seward,  wife  of 
Charles  R.  Seward,  of  Chicago,  111.,  are  children  of  the  said 
Charles  E.  Johnson  by  his  said  wife,  and  grandchildren  of  the 
intestate.  Both  Charles  E.  Johnson  and  his  son,  the  said 
Walter  H.  «Jphnson,  made  application  to  the  court  of  probate 
to  be  appointed  administrator.  Mrs.  Seward  objected  to  the 
appointment  of  her  brother,  and  requested  the  appointment  of 
her  father.  The  court  appointed  the  father,  and  the  son 
appealed. 

The  son  claimed  the  appointment  as  next  of  kin  of  the  intes- 
tate, under  Pub.  St.,  e.  184,  §4,  which  is  as  follows:  "Admin- 
istration of  the  estate,  both  real  and  personal,  of  a  person 
dying  intestate,  shall  be  granted  to  the  widow  or  next  of  kin 
of  the  intestate,  being  suitable  persons,  and  of  the  age  of 
twenty-one  years,  or  to  both,  as  the  court  of  probate  shall  think 
fit."  On  the  part  of  the  father  it  was  argued  that  Pub.  St., 
c.  184,  §  4,  had  no  application,  the.  son  not  being,  in  contempla- 
tion of  law,  next  of  kin  of  the  intestate,  because  his  mother, 
being  the  illegitimate  daughter  of  the  intestate,  was  not,  at  com- 
mon law,  of  the  kindred  of  the  mother,  though  the  same  blood 
ran  in  their  veins ;  and  that  while  Pub.  St.,  c;  187,  §  7,  in 
these  words:  "Bastards  shall  be  capable  of  inheriting  and 
transmitting  inheritance  on  the  part  of  their  mother,  in  like 
manner  as  if  they  had  been  lawfully  begotten  of  such  mother" 
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— ^has  so  far  changed  the  common  law  as  to  enable  illegitimate 
children  to  take  and  transmit  inheritances  collaterally  on  the 
part  of  their  mother,  the  statutes  have  nowhere  made  such 
illegitimate  children  kindred  of  their  mother,  and  consequently, 
as  the  mother  of  the  appellant  was  not  kindred  of  the  intestate, 
her  son  is  not.    , 

If  we  concede  the  force  of  this  argument,  and  grant  that 
the  appellant  is  not,  in  legal  contemplation,  next  of  kin  to  the 
Intestate,  we  nevertheless  think  that  he  is  entitled  to  the  ap- 
pointment. If  he  is  not  to  be  regarded  as  such  next  of  kin, 
then  no  application  by  such  next  of  kin  for  letters  of  admin- 
istration has  been  made  within  thirty  days  from  the  death  of 
the  intestate,  and  under  Pub.  St.,  c.  184,  §  5,  it  is  competent 
for  the  court  to  commit  administration  to  some  suitable  person 
of  full  age,  not  a  member  of  the  court.  For  aught  that  ap- 
peared at  the  hearing,  the  appellant  answers  these  require- 
ments of  the  statute.  In  granting  administration  the  primary 
olaject  is  the  interest  of  the  estate ;  hence  courts  have  deemed 
it  their  duty  to  place  the  administration  in  the  hands  of  the 
person  most  likely  to  convert  the  property  to  the  best  advantage 
of  those  beneficially  interested.  Other  things  being  equal,  that 
person  will  be  he  who  is  entitled  as  distributee,  in  whole  or  in 
part,  to  the  residue  of  the  estate  after  the  claims  of  creditors 
have  been  satisfied,  because  of  his  interest.  It  is  therefore  an 
established  principle  governing  courts  exercising  probate  juris- 
diction that  the  right  to  the  administration  of  the  effects  of  an 
intestate  follows  the  property  in  them.     *     *     * 

In  1  Will.  Ex'rs  436,  the  author  remarks  that  both  in  the 
common  law  and  spiritual  courts  i^  has  always  been  considered 
that  the  object  of  the  statutes  of  administration,  31  Edw.  Ill, 
c.  11,  and  21  Hen.  VIII,  c.  5,  is  to  give  the  management  of  the 
property  to  the  person  who  has  the  beneficial  interest  in  it; 
and  the  inclination  to  effectuate  this  object  has  been  so  strong 
that  in  some  instances  not  only  the  practice  of  the  ecclesiastical 
court,  but  the  decisions  of  the  judges  delegate,  have  not  scru- 
pled to  disregard  the  express  words  of  the  statute ;  and  he  cites 
the  cases  of  Bridges  v.  Duke  of  Newcastle,  cited  by  the  court 
in  West  v.  Willby,  3  Phillim.  Ecc.  381,  and  Young  v.  Pierce, 
Preem.  496.  In  the  former.  Lord  Hollis  had  died  intestate,  and 
Bridges  claimed  administration  as  next  of  kin.     The  effects 
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were  vested  by  act  of  parliament  in  the  duke  of  Newcastle,  to 
pay  the  debts  of  the  deceased.  The  judge  of  the  prerogative 
court,  and  afterwards  the  delegates,  held  that  the  next  of  kin 
was  excluded  on  the  ground  that  he  had  no  interest,  and 
granted  administration  to  the  duke  of  Newcastle.  In  the  lat- 
ter, administration  was  refused  by  the  prerogative  and  the 
delegates  to  a  next  of  kin  on  the  ground  that  she  had  released 
her  interest,  and  the  letters  were  granted  to  the  party  benefi- 
cially entitled  to  the  personal  estate.  And  see,  also,  Thornton 
V.  "Winston,  4  Leigh  (Va.)  153,  163 ;  Leverett  v.  Dismukes,  10 
Ga.  98,  99. 

Under  our  statutes  of  descent  and  distribution  (Pub.  St., 
c.  187,  §§1,  5,  7,  9),  the  appellant  and  his  sister  are  the  per- 
sons entitled  to  the  surplus  of  the  personal  estate  of  the  intes- 
tate after  payment  of  her  just  debts,  funeral  charges,  and  the 
expenses  of  settling  her  estate.  It  follows,  therefore,  that  they 
are  the  persons  who  would,  if  competent,  be  entitled  to  the 
adininistration.  Mrs.  Seward,  however,  is  not  an  applicant, 
and,  if  she  were,  her  coverture  and  nonresidence  would  proba- 
bly be  regarded  as  sufftcient  disqualifications  to  prevent  her 
appointment.  If  there  was  any  good  reason  against  appoint- 
ing her  brother,  her  wishes  in  regard  to  the  appointment  would 
be  entitled  to  consideration ;  but,  in  the  absence  of  such  reason, 
we  cannot  permit  them  to  operate  to  his  exclusion,  he  being 
equally  entitled  with  herself,  and  both  competent  and  desirous 
to  act.  McBeth  v.  Hunt,  2  Strob.  (S.  C.)  335;  Heron's  Estate, 
6  Phila.  (Pa.)  87,  88;  In  re  Cresse,  28  N.  J.  Eq.  236,  237;  Cobb 
V.  Newcomb,.  19  Pick.  (Mass.)  336. 

The  decree  of  the  court  below  must  be  reversed,  and  letters 
of  administration  granted  to  the  appellant.    Order  accordingly. 

Choses  in  Action. 

BRADSHAW  v.  LANCASHIRE  &  Y.  RY. 

,     L.  R.  10  C.  P.  189  (Eng.).    1875. 

At  the  trial,  before  Denman,  J.,  at  the  last  Manchester  spring 
assizes,  the  facts  were  as  follows :  The  female  plaintiff  was  the 
executrix  of  the  testator,  and  he,  while  traveling  on  the  defend- 
ant's  railway,  had  been  injured  by  a  railway  accident.    He 
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ultimately  died  from  the  injuries  received,  and  it  was  not  dis- 
puted that  he  had  incurred  expenses  for  medical  attendance 
amounting  to  £40,  and  that  the  loss  occasioned  to  his  estate  in 
respect  of  his  being  unable  to  attend  to  business  previous  to 
his  death  v^as  £160. 

It  was  contended,  however,  on  the  part  of  the  defendants, 
that  the  maxim  "Actio  personalis  moritur  cum  persona"  ap- 
plied, and  that  the  action  was  not  maintainable ;  and,  secondly, 
that  the  damages  for  loss  of  business  were  too  remote.  The 
verdict  was  entered  for  the  plaintiffs  for  £200,  leave  being 
reserved  to  the  defendants  to  enter  a  verdict  for  themselves  or 
to  reduce  the  damages  on  the  above  grounds. 

A  rule  nisi  had  been  obtained  accordingly. 

GROVE,  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  action  is  brought  by  the  executrix  of  a  person 
whose  death  was  caused  by  a  railway  accident,  in  respect  of 
damages  occasioned  to  the  testator's  estate.  It  is  to  be  taien 
that  the  estate  was  damaged,  not  consequentially  upon  the 
testator's  death,  but  by  his  inability  to  attend  to  his  busi- 
ness in  his  lifetime,  the  direct  and  natural  result  of  the 
injury  he  suffered.  It  is  no  doubt  singular  that  up  to  the 
case  of  Potter  v.  Metropolitan  District  Ry.  Co.,  30  L.  T. 
(N.  S.)  765,  no  action  of  this  kind  appears  to  have  ever  been 
brought,  a  circumstance  which  has  been  sometimes  relied  on 
as  an  argument  against  sanctioning  a  new  form  of  action. 
It  may,  however,  be  that  this  is  accounted  for  by  the  com- 
parative infrequency  of  accidents  of  this  sort  in  former  times, 
and  the  fact  that  until  Lord  Campbell's  act  the  right  to  dam- 
ages for  the  personal  injury,  as  compared  with  which  the 
damages  to  the  estate  would  generally  be  a  small  matter,  was 
lost  by  the  death  of  the  party  injured.  The  same  argument 
might  have  been  applied  to  the  action  in  Potter  v.  Metropolitan 
District  Ry.  Co.,  up  to  the  decision  of  which  case  no  action  of 
the  kind  had  ever  been  heard  of,  so  far  as  I  know,  if  we 
except  the  case  put  by  way  of  illustration  by  Richardson,  J., 
in  Knights  v.  Quarles,  S  B.  &  B.  102. 

The  Court  of  Exchequer  Chamber,  nevertheless,  held  in  that 
ease  that  the  action  would  lie,  and  by  their  decision  we  are 
bound,  unless  the  present  case  is  so  far  distinguishable  as  to 
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render  the  same  principle  inapplicable.  I  am  of  opinion  that 
it  is  not,  and  there  is  a  sufficient  ground  of  action  here.  The 
ground  of  action  in  both  cases  is  that  there  has  been  a  breach 
of  a  contract  made  with  the  testator  during  his  lifetime,  where- 
by in  his  lifetime  his  estate  was  injured  by  his  having  to  pay 
medical  and  other  expenses,  and  injury  to  his  business,  the 
direct  and  immediate  consequence  of  the  accident. 

Does  the  fact  that,  in  this  case,  besides  the  injury  to  the 
estate,  the  testator's  death  has  likewise  resulted  from  the 
breach  of  contract,  make  any  difference,  or  does  the  fact  that 
provision  has  been  made  in  such  cases  for  compensation  in 
respect  of  the  death  to  certain  relatives  by  Lord  Campbell's 
act,  take  away  any  right  of  action  that  the  executrix  would 
have  had  but  for  that  act  ?  It  does  not  seem  to  me  that  the  act 
has  that  effect,  either  expressly  or  by  necessary  implication. 
The  intention  of  the  act  was  to  give  the  personal  representative 
a  right  to  recover  compensation  as  a  trustee  for  children  or 
other  relatives  left  in  a  worse  pecuniary  position  by  reason  of 
the  injured  person's  death,  not  to  affect  any  existing  right 
belonging  to  the  personal  estate  in  general.  There  is  no  reason 
why  the  statute  should  interfere  with  any  right  of  action  an 
executor  would  have  had  at  common  law.  In  the  case  of  such 
right  of  action  he  sues  as  legal  owner  of  the  general  personal 
estate  which  has  descended  to  him  in  course  of  law ;  under  the 
act  he  sues  as  trustee  in  respect  of  a  different  right  altogether 
on  behalf  of  particular  persons  designated  in  the  act.  Another 
argument  for  the  defendants  was,  that  inasmuch  as  the  remedy 
for  the  personal  injury  died  with  the  person,  the  damages  to 
the  estate,  being  consequential  on  the  personal  injury,  died 
also.  I  do  not  at  all  see  that  that  follows  as  a  necessary  or 
logical  consequence.  The  two  sorts  of  damage  are  separable : 
the  one  is  pecuniary  loss  to  the  estate  immediately  and  natu- 
rally arising  out  of  the  accident;  the  other  is  personal  to  the 
party  injured,  and  as  such  dies  with  the  person.  I  do  not  see 
that  there  is  any  valid  distinction  between  this  case  and  that 
of  Potter  V.  Metropolitan  District  Ry.  Co.,  or  why  the  damage 
to  the  estate,  that  would  clearly  be  recoverable  if  the  injured 
party  lived,  should  be  the  less  recoverable  because  of  his  death. 
For  these  reasons,  I  am  of  opinion  that  the  action  is  main- 
tainable.    *     *    * 
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DBNMAN,  J.  I  am  of  the  same  opinion.  Whatever  may  be 
the  usual  form  of  action  in  such  cases,  it  is  quite  clear  that  the 
declaration  in  this  case  was  framed  in  contract.  The  damage 
alleged  was  damage  to  the  estate  of  the  testator,  and  at  the 
trial  two  heads  of  damage  were  shown :  viz.,  £160,  damage  in 
respect  of  the  business,  which  it  was  agreed  had  suffered  to 
that  amount,  and  £40,  medical  and  other  expenses.  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  retain  the  verdict  -for 
the  full  amount  of  £200. 

The  first  question  was,  whether  the  action  can  be  maintained 
at  all.  The  action  is  for  breach  of  contract  occurring  in  the 
lifetime  of  the  testator,  but  which  ultimately  caused  his  death. 
And  it  was  urged  that  the  case  fell  within  Lord  Campbell's 
act,  that  the  only  action  that  could  be  brought  was  under  that 
act,  and  that  these  damages  could  not  be  recovered  as  damages 
to  the  estate.  This  appears,  no  doubt,  to  be  the  first  case  of 
similar  damages  being  sued  for  in  an  action  like  the  present, 
but  there  is  considerable  authority  for  holding  as  we  do. 

In  Williams  on  Executors,  vol.  1,  p.  798,  a  work  in  itself  of 
great  authority,  all  the  cases  on  the  subject  are  commented 
upon  and  the  law  is  stated  entirely  in  accordance  with  the 
dictum  of  Richardson,  J.,  in  Knights  v.  Quarles.  It  is  dis- 
tinctly laid  down  that  an  executor  may  recover  damages  to 
the  personal  estate  arising  out  of  a  contract,  though  an  action 
of  tort  might  have  been  brought  for  the  personal  injury,  result- 
ing from  the  same  act  of  defendant,  before  the  death  of  the 
testator.  The  case  of  Alton  v.  Midland  Ry.  Co.,  19  C.  B.  (N.  S.) 
213 ;  34  L.  J.  (C.  P.)  292,  is  also  referred  to  in  a  note ;  and  it 
is  clear  the  learned  author,  who  was  a  judge  of  this  court,  when 
that  case  was  decided,  looked  upon  the  dictum  of  Willes,  J., 
in  that  case  as  a  confirmation  of  the  opinion  of  Richardson,  J., 
in  Knights  v.  Quarles.  He  proceeds,  however,  to  say  that  the 
rule  there  laid  down  must  be  taken  to  be  limited  by  a  qualifi- 
cation introduced  by  the  modern  decision  of  Chamberlain  v. 
Wilkinson,  2  M.  &  S.  408,  viz.,  that  an  action  is  purely  personal, 
and  there  is  no  damage  to  the  estate.  In  that  case  the  action 
was  for  breach  of  promise  of  marriage,  and  the  decision  turns 
distinctly  on  the  ground  that  there  was  no  special  damage 
stated  on  the  record,  and  so  the  executor  could  not  have  an 
action  because  the  only  damages  recoverable  were  purely  per- 
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sonal.  Here,  the  damages  are  not  personal  in  their  nature,  but 
are  damages  to  the  estate,  and  the  case  falls,  therefore,  within 
the  rule  as  laid  down  by  Sir  Edward  Vaughan  "Williams,  and 
not  the  exception. 

Again,  the  case  of  Potter  v.  Metropolitan  District  Ry.  Co., 
though  not  exactly  in  point,  is  to  some  extent  an  authority  in 
favor  of  the  view  we  take.  In  one  respect  it  was  a  stronger 
case,  for  it  was  doubtful  there  whether  the  declaration  was  in 
contract,  whereas  it  clearly  is  so  here.  There  the  wife  was  the 
person  to  whom  the  injury  was  done,  and  she  sued  as  executrix 
to  her  husband,  who  had  died,  in  respect  of  the  damage  to  the 
personal  estate.  The  case  was  not,  therefore,  one  of  personal 
injury  ultimately  causing  death,  and  consequently  is  not  on  all 
fours  with  the  present.  The  principle,  however,  of  the  decision 
is  quite  consistent  with  our  judgment  in  this  case.  The  rule  to 
enter  a  nonsuit  must  for  these  reasons  be  discharged.    •    •    • 

Rule  discharged. 
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DIVISION  II 
GUARDIAN  AND  WARD 

CHAPTER  XIV. 

DEFINITIONS  AND  CENEBAL  PRINCIPLES. 

Guardianship  in  the  United  States. 

IN  THE  MATTER  OF  ICHABOD  ANDREWS,  AN  INFANT. 

1  Johnson  Ch.  99-  (N.  Y.) .    1814. 

The  petition  of  Sarah  Gilbert  stated  that  she  was  the  mother 
of  the  infant,  who  was  bom  in  October,  1807,  and  that  in 
December,  1808,  Justus  Gilbert,  the  second  husband  of  the  peti- 
tioner, was,  by  the  surrogate  of  Cayuga  county,  appointed 
guardian  to  the  infant,  and  by  virtue  of  that  appointment  pos- 
sessed himself  of  the  real  and  personal  estate  of  the  infant  j 
that  in  January,  1812,  "Justus  Gilbert  absented  himself  from 
the  petitioner  in  a  secret  manner  and  enlisted  in  the  army  of 
the  United  States  for  five  years ;  that  he  is  now  on  the  western 
frontier,  and  has  converted  to  his  own  use  the  personal  estate, 
and  the  rent  and  profits  of  the  real  estate,  and  has  lately 
attempted  to  dispose  of  the  real  estate ;  and  that  he  is  in  habits 
of  extreme  intemperance,  etc. ;  and  that  the  infant  is  a  charge 
on  the  petitioner,  who  prayed  for  relief,  etc. 

The  facts  in  the  petition  were  sworn  to. 

THE  CHANCELLOR.  Though  the  guardian  was  in  this  case 
appointed  by  the  surrogate,  under  the  act  of  1813  (N.  Y.  Laws, 
Vol.  1,  454),  he  is  as  much  under  the  superintendence  and  con- 
trol of  this  court  as  if  he  had  been  appointed  by  it  in  the  first 
instance.  Power  of  the  surrogate  extends  only  to  the  appoint- 
ment of  the  guardian ;  he  has  no  general  jurisdiction  over  him 
as  trustee.    That  power  remains  unimpaired  in  this  court,  and 
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every  guardian,  however  appointed,  is  responsible  hefe  for  his 
conduct,  and  may  be  removed  for  misbehavior.  It  has  repeat- 
edly been  declared  that  a  testamentary  or  statute  guardian  is  as 
much  under  the  superintendence  of  the  board  of  chancery  as 
the  guardian  in  socage.  Beaufort  v.  Berte,  1  P.  Wms.  704; 
Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  107 ;  Eouch  v.  Gar- 
var,  1  Ves.  160.  I  shall,  therefore,  direct  a  reference  to  a  mas- 
ter, to  ascertain  the  proof  of  the  allegations  contained  in  the 
petition,  apd,  to  report  thereon. 

Rule  accordingly. 


The  Court  Appointing. 

TAFP  V.  HOSMER. 

14  Mich.  249.    1866. 

Special  motion  to  dismiss  a  writ  of  error,  to  Wayne  Circuit. 

CAMPBELL,  J.  This  is  a  motion  to  dismiss  a  writ  of  error, 
on  two  grounds-:  first,  because  Taff  omitted  to  join  in  a>|ormer 
writ,  which  was  dismissed;  and  second,  because  he  is  not 
entitled  to  consider  himself  aggrieved  by  the  judgment  below. 

The  case  in  the  court  below  was  an  appeal  from  the  allowance 
by  the  Probate  Court  of  Wayne  County  of  the  last  will  of  Cyrus 
W.  Jackson,  whereby  he  left  all  his  property,  with  some  small 
exceptions,  to  his  son,  Samuel  W.  Jackson,  an  infant  of  tender 
years,  and  appointed  Bissell  and  Hosmer  guardians  and  execu- 
tors. The  appeal  was  brought  by  Taff  as  grandfather  of  the 
child,  who  was  an  only  child,    *    *     * 

We  are,  therefore,  compelled  tp  consider  whether  Mr.  Taff 
has  the  right  to  consider  himself  aggrieved  by  the  judgment 
below. 

It  appears  that,  instead  of  moving  to  dismiss  his  appeal  in  the 
Circuit  Court,  the  proponents  of  the  will  joined  issue  with  him 
on  the  merits,  and  the  judgment  affirming  the  will  is  also  in 
form  a  personal  judgment  against  him  for  costs.  This  liability 
is  clearly  a  personal  grievance  of  his  own,  upon  which  error 
may  be  brought,  and  the  writ,  therefore,  is  not  irregular.  But 
if  he  has  no  further  interest  in  the  judgment  below,  this  would 
give  him  no  right  to  dispute  the  will  itself,  and  no  error  appears 
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to  be  assigned  on  this  point.  We  are  therefore  called  upon  to 
examine  the  more  serious  question,  whether  he  was  legally 
interested  in  the  main  controversy. 

The  disposition  of  Mr.  Jackson's  estate  and  the  appointment 
of  guardians,  are  both  contained  in  the  same  will,  there  being 
no  codicils.  We  have  no  difficulty  in  holding  that  Taff  could  not 
contest  a  will  merely  disposing  of  the  property.  He  is  neither 
heir,  devisee,  nor  next  of  kin,  and  is  therefore  a  stranger  to  the 
inheritance.  No  case  has  been  cited,  and  we  presume  none 
exists,  which  would  favor  any  pretense  of  right  to  interfere 
with  the  disposition  of  property  because  he  is  next  of  kin  to 
the  heir,  who  is  the  only  person  living  concerned  in  opposing  a 
will  which  lessens  his  inheritance. 

It  is  claimed,  however,  that  Taff  has  a  legal  right  to  be  heard 
upon  any  question  involving  the  guardianship  of  his  grand- 
child, and  that  on  this  account  he  may  oppose  the  will,  because 
the  question  of  guardianship  cannot  be  severed  from  the  rest  of 
that  instrument. 

Our  statutes  give  to  the  father,  and,  where  there  is  no  father, 
to  the  mother  (where  capable  of  acting),  control  of  the  infant's 
person.  2  C.  L.  §§  3303-4.  In  all  other  cases  the  guardian 
appointed  by  the  Judge  of  Probate  controls  both  persons  and 
property.  And  where  an  infant  is  under  fourteen  years  of  age, 
the  judge  (except  in  the  cases  mentioned)  is  not  compelled  to 
select  the  guardian  from  any  particular  class  of  persons.  §  3300. 
We  do  not  find  in  the  statute  any  right  secured  to  any  relatives 
but  the  father  and  mother,  to  retain  control  of  the  infant  by 
any  species  of  guardianship,  and  as  the  statute  covers  the  entire 
subject,  we  must  find  his  right,  if  it  exists,  in  some  form  dis- 
tinct from  any  absolute  claim  to  appointment. 

The  question,  then,  arises,  whether  his  relationship  entitled 
him  to  be  heard  in  any  proceeding  to  obtain  guardianship.  If 
he  could  appear  as  a  matter  of  right,  upon  any  application  for 
that  purpose,  we  think  it  must  follow  that  he  could  appear  to 
contest  the  validity  of  a  will  appointing  guardians.  If  he  could 
not  interfere  of  right  in  the  one  case,  he  is  upon  the  same 
grounds  a  stranger  to  the  other.  Although,  if  the  will  is  duly 
executed,  no  one  can  complain  of  the  father's  choice,  yet  we 
think  it  competent  for  such  persons  as  are  legally  concerned  to 
dispute  the  fact  of  any  such  choice  having  been  made. 
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We  are  therefore  to  inquire  what  persons  are  considered  as 
authorized  to  intervene  in  the  Probate  Court,  besides  the  father 
and  mother,  and  the  infant  himself. 

The  statute  throws  no  light  upon  this  question.  It  simply 
declares  that  "The  Judge  of  Probate  in  each  county,  when  it 
shall  appear  to  him  necessary  or  convenient,  may  appoint  guar- 
dians to  minors  and  others,"  etc.;  §3299;  and  that  "if  the 
minor  is  under  the  age  of  fourteen  years,  the  judge  of  probate 
may  nominate  and  appoint  his  guardian."  §  3300.  If  we  were 
.to  assume  that  this  language  was  designed  to  exhaust  the  sub- 
ject, we  should  be  compelled  to  find  that  the  law  had  placed 
infants  Tinder  the  age  of  fourteen  in  a  complete  state  of  isola- 
tion from  all  the  ties  of  blood,  and  all  the  associations  which 
we  are  apt  to  consider  as  natural  bonds  of  union.  It  does  not 
seem  probable  that  any  civilized  legislation  would  deliberately 
cut  him  loose  from  his  relatives  altogether,  and  leave  him 
entirely  at  the  mercy  of  strangers.  There  can  be  no  doubt  that 
the  judge  of  probate  is  the  ultimate  arbiter  in  the  selection,  but 
if  no  one  else  has  any  right  to  intervene  to  aid  him  in  making  a 
good  and  rejecting  a  bad  choice,  the  condition  of  a  helpless 
child  would  be  most  deplorable.  And  yet,  if  there  is  no  law 
on  the  subject,  it  cannot  be  helped  by  any  regrets. 

We  do  not  think  the  matter  has  been  left  in  such  an  anom- 
alous condition.  Although  probate  courts  are  new  institutions, 
unknown  to  the  ancient  law,  and  although  the  appointment  of 
guardians  is  in  this  state  vested  in  those  courts,  yet  the  juris- 
diction is  not  in  itself  a  new  one,  and  must  be  considered  as 
having  been  transferred  with  such  of  its  incidents  as  can  be 
properly  exercised  in  the  new  tribunal.  The  power  of  appoint- 
ing guardians  is  one  which  was  formerly  vested  in  the  court 
of  chancery.  Authorities  have  not  agreed  upon  its  origin  as  a 
prerogative  or  a  judicial  authority,  but  it  has  long  been  settled 
that,  so  far  as  infants  are  concerned  (although  perhaps  other- 
wise as  to  lunatics),  the  jurisdiction  is  one  belonging  to  the 
court  and  not  a  personal  one  in  the  chancellor.  Ex  parte  Phil- 
lips, 19  Ves.  118;  2  Fomblanque's  Eq.  232.  It  has  also  been 
sometimes  asserted  that  the  jurisdiction  of  equity  was  one  relat- 
ing to  property  rather  than  to  person,  but  while  the  court  can 
rarely  find  it  necessary  to -interfere  when  an  infant  has  no 
estate,  yet  the  jurisdiction  does  not  depend  upon  that  fact. 
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Wellesley  v.  Duke  of  Beaufort,  2  Russ.  Ch.  21.  We  regret  that 
upon  the  argument  the  authorities  bearing  uf)on  this  jurisdic- 
tion were  not  brought  to  our  attention.  We  have  been  obliged 
to  make  such  investigation  as  our  own  facilities  have  enabled 
us  to  pursue. 

It  is  apparent  that  if  there  are  not  some  persons  besides  the 
infant  who  have  an  absolute  right  to  present  their  views  con- 
cerning the  guardianship,  his  interests  will  often  be  at  the 
mercy  of  persons  by  no  means  calculated  to  protect  him.  And 
when  the  settled  practice  requires  certain  persons  to  be  at 
liberty  to  appear  before  the  master,  and  requirfes  him  to  ascer- 
tain and  report  who  are  the  infant's  relations,  it  must  be  for 
some  useful  purpose,  and  not  to  preclude  them  from  inter- 
vening. Mr.  Hoffman  evidently  understood  the  English  prac- 
tice as  providing  for  such  intervention,  and  he  expresses  regret 
that  the  New  York  rules  had  not  expressly  required  the  same 
precautions  adopted  in  England. — ^Hoffman's  Master  in  Ch. 
131,  132. 
•  The  case  of  Morehouse  v.  Cooke,  Hopk.  Ch.  226,  is  the  only 
case  we  have  been  able  to  discover  in  which  a  statute  like  ours, 
so  far  as  "the  original  right  of  appointment  is  concerned,  has 
received  construction.  In  that  case  a  guardian  had  been  ap- 
pointed on  an  ex  parte  hearing,  without  notice  to  the  relations. 
One  of  these  relatives,  who  had  not  appeared  before  the  surro- 
gate, appealed  to  the  court  of  chancery.  The  chancellor  sus- 
tained the  appeal,  censured  the  surrogate  severely  for  not 
giving  notice,  and  although .  the  proceedings  had  been  fair, 
and  the  guardian  was  unexceptionable,  he  removed  him  and 
appointed  the  appellant  in  his  place. 

The  attention  of  the  legislature  being  thus  called  to  the  sub- 
ject, there  are  now  express  enactments  on  the  subject  in  New 
York,  requiring  notice  to  be  given,  but  only  to  such  relatives  as 
the  surrogate  may  direct.  This  notice  was  by  the  Revised 
Statutes  required  to  be  given  to  all  relatives  by  blood  or  aflBnity 
in  the  county.  Uhderhill  v.  Dennis,  9  Paige,  206.  Such  a  notice 
included,  of  course,  many  persons  who  had  no  interest  as  pos- 
sible distributees,  and  the  amendatory  law,  while  it  left  the  mat- 
ter somewhat  in  the  surrogate's  discretion,  did  not  confine  the 
notice  even  to  blood  relations.    The  object  of  such  a  notice, 
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including  so  large  a  range  of  persons,  was  mainly  to  enable  him 
to  obtain  information  concerning  the  qualifications  of  candi- 
dates and  the  position  of  the  infant;  and  it  was  accordingly 
held  in  Kellinger  v.  Eoe,  7  Paige,  362,  that  such  persons  resist- 
ing an  appointmen,t,  but  not  acting  as  petitioners,  were  not 
parties  to  the  appeal  of  the  unsuccessful  applicant  whom  they 
had  opposed.  But  in  Underbill  v.  Dennis,  9  Paige,  202,  where  a 
person  who  was  not  a  relative,  but  with  whom  the  infant  had 
been  left  by  his  mother,  applied  verbally  to  a  surrogate  and 
was  refused  guardianship,  and  appealed  from  a  subsequent 
appointment  of  a  guardian  made  on  a  written  petition  ex  parte 
and  without  notice,  the  chancellor  entertained  the  appeal,  and 
reversed  the  decree  as  irregular,  upon  the  express  ground  that 
notice  should  have  been  given  to  the  relatives. 

We  are  entirely  satisfied  that  the  next  of  kin  may,  if  they 
see  fit,  make  themselves  parties  to  guardianship  proceedings, 
and  that  when  they  do  so,  they  may  appeal  from  an  adverse 
decision.  And  we  are  therefore  of  opinion  that  they  may  be 
proper  parties  to  oppose  the  probate  of  a  testamentary  pro- 
vision appointing  guardians.  This,  of  course,  gives  them  no 
right  to  oppose  it  on  any  ground  except  that  it  is  not  a  valid 
will,  as  a  father's  testamentary  power  cannot  be  reviewed. 
Neither  does  it  give  them  rights  to  oppose  the  probate  of  any 
instrument  not  appointing  guardiafis. 

The  motion  must  be  denied,  but  under  the  circumstances  we 
do  not  deem  the  plaintiffs  entitled  to  costs.  We  shall  be  pre- 
pared to  hear  the  case  in  its  order  on  the  merits. 

The  other  justices  concurred. 


IN  THE  MATTER  OP  THE  GUARDIANSHIP  OP 
LAURA  DANNBKER,  A  MINOR. 

67  Cal.  643.    1885. 

Application  for  a  writ  of  prohibition.  The  facts  are  stated  in 
the  opinion  of  the  court. 

MYRICK,  J.  Application  for  a  writ  of  prohibition  to  the 
Superior  Court  of  th>e  city  and  county  of  San  Prancisco,  Depart- 
ment Nine. 
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On  the  19th  of  June,  1885,  one  Teresa  HcGee  presented  her 
petition  to  the  said  Superior  Court  of  the  city  and  county  of 
San  Francisco,  in  which  she  averred  that  some  six  years  ago 
Mrs.  Danneker,  a  widow,  the  mother  of  the  said  Laura,  placed 
the  child  under  her  care  as  Superioress  of  St.  Joseph's  Orphan 
Asylum,  in  said  city  and  county;  that  afterward  the  mother 
died,  leaving  no  estate  except  $170,  which  had  been  expended 
in  the  maintenance  of  said  Laura  and  two  other  of  her  minor 
children;  that  after  the  death  of  the  mother  the  petitioner 
placed  the  said  Laura  under  the  care  of  a  Mrs.  Trendle,  who 
agreed  to  support  and  raise  her  under  her  personal  care ;  that 
afterward  Mrs.  Trendle,  without  the  knowledge  of  petitioner, 
gave  the  custody  of  the  child  to  Jacob  Michelson,  who  had  ever 
since  had  the  custody  of  her,  and  that  she  was  then  at  a  board- 
ing school  in  Alameda  county,  kept  by  Mrs.  Kegler ;  that  said 
child  was  then  nine  years  of  age,  a  full  orphan,  and  had  no 
property  and  no  guardian ;  that  said  Michelson  and  Mrs.  Tren- 
dle and  the  said  child  were  residents  of  said  city  and  county, 
though  the  child  was  temporarily  at  a  school  in  Alameda 
county,  and  the  petitioner  prayed  that  letters  of  guardianship 
be  issued  to  her. 

The  Superior  Court  made  an  order  that  citation  issue,  return- 
able June  30th,  and  that  it  be  served  on  the  said  minor  and  on 
Jacob  Michelson,  Mrs.  Trendle  and  Mrs.  Kegler.  The  citation 
was  duly  served. 

After  the  services  of  the  citation,  and  on  the  23rd  of  June 
(the  return  day  of  the  citation  being  June  30th),  the  said 
Michelson  presented  a  petition  to  one  of  the  judges  of  the  Supe- 
rior Court  of  Alameda  county,  in  which  he  averred  that  said 
minor  was  a  resident  of  Alameda  county,  under  the  care  of 
Mrs.  Kegler,  and  had  no  guardian,  and  prayed  for  letters  of 
guardianship.  The  petition  was  signed  by  said  Michelson  and 
C.  P.  Goff,  as  his  attorney.  In  this  petition  no  mention  was 
made  of  the  proceedings  in  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  the  judge  in  Alameda  county,  not 
being  informed  thereof,  made  an  order  for  service  of  citation 
on  Mrs.  Kegler  and  Mrs.  Trendle.  On  the  return  day,  to  wit, 
June  29th,  after  hearing  evidence  offered  by  Michelson,  the 
court  found  that  the  minor  resided  in  Alameda  county,  and 
granted  the  prayer  of  the  petition  of  Michelson  for  letters.    On 
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the  return  day  of  the  citation  in  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  to  wit,  June  30th,  the  said  Michel- 
son,  by  his  attorney,  filed  objections  to  the  petition  of  the  said 
Teresa  McGee,  and  the  hearing  was  postponed  until  July  llth, 
on  which  day  the  said  Michelson,  by  his  said  attorney,  pre- 
sented a  certified  copy  of  the  proceedings  in  the  Superior  Court 
of  Alameda  county,  and  moved  that  the  petition  of  said  Teresa 
McGee  be  dismissed,  on  the  ground  that  the  court  had  no  juris- 
diction, letters  having  been  already  granted  to  him  by  the 
Superior  Court  of  Alameda  county.  Further  hearing  was  con- 
tinued to  July  23rd,  and  before  that  day  an  alternative  writ  of 
prohibition  herein  was  granted,  and  an  order  to  show  cause 
made. 

There  is  no  doubt  that  at  the  time  the  said  Teresa  McGee 
presented  her  petition  to  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  citation  was  served  on  Michelson, 
and  the  others,  that  court  had  jurisdiction  to  hear  and  deter- 
mine whether  the  minor  was  a  resident  of  that  city  and  county, 
and  required  a  guardian,  and  whether  the  said  Teresa  was  a 
proper  person  to  be  appointed.  The  question,  then,  is  pre- 
sented, could  Michelson  (instead  of  presenting  the  issue  of  resi- 
dence and  the  other  subjects  involved  to  the  Superior  Court  of 
the  city  and  coimty  of  San  Francisco),  step  over  to  Alameda 
county,  obtain  letters  there,  and  thus  oust  the  former  court  of 
jurisdiction  to  proceed?  We  think  not.  It  is  proper  to  pre- 
sume that  the  Superior  Court  of  Alameda  county  will,  when  its 
attention  is  brought  to  the  fact  that  a  petition  was  first  filed  in 
the  city  and  county  of  San  Francisco,  revoke  its  order  of 
appointment  and  recall  its  letters,  to  the  end  that  there  may 
be  no  conflict  of  jurisdiction.  It  is  apparent  that  there  cannot 
be  two  guardianships  in  two  different  courts  at  the  same  time. 
Letters  will  be  issued,  if  necessary,  by  the  court  of  the  county 
where  it  may  be  legally  determined  the  child  resides. 

We  do  not  intend  to  prejudge  the  proceedings  taken  by  either 
one ;  we  desire  merely  to  call  attention  to  the  risk  that  may  have 
been  run.    *    •     * 

The  application  for  the  writ  is  denied,  and  the  order  hereto- 
fore made  is  vacated. 

MORRISON,  C.  J.,  and  THORNTON,  J.,  concurred. 
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As  to  the  Ward's  Property. 
STATE  V.  CLARK.. 
16  Ind.  97.    1861. 
Appeal  from  the  St.  Joseph's  Common  Fleas. 

PERKINS,  J.    Suit  upon  a  guardian's  bond.     •     •    • 

Two  questions  of  law  are  raised  and  argued  by  counsel  which 
will  be  considered  and  decided.  The  ward,  who  now  sues  her 
guardian  on  his  bond  for  wasting  her  estate,  was  supported 
by  that  guardian  from  infancy  to  the  sixteenth  year  of  her 
age.  In  that  support,  the  guardian  used  the  interest  and  a 
portion  of  the  principal  of  her  personal  estate,  without  having 
first  obtained  the  direction  of  the  proper  court.  He  set  up  that 
use  in  defense  against  this  suit,  and  the  defense  was  allowed. 
It  is  claimed,  on  the  part  of  the  appellant :  1.  That  the  guar- 
dian cannot  have  a  credit  for  such  expenditure  in  any  suit  in 
any  court.  2.  That  if  he  can,  it  will  not  be  allowed  in  a  suit  on 
the  bond. 

If  the  credit  is  allowable  at  all,  the  account  can  be  taken  and 
the  credit  allowed,  under  our  present  practice,  in  the  suit  on  the 
bond.  The  State  v.  Strange,  1  Ind.  538 ;  The  State  ex  rel.  v. 
Hughes,  15  Id.  104.  Can  such  a  credit  be  allowed?  As  a  ques- 
tion of  power  with  regard  now  to  the  propriety  of  the  allow- 
ance in  this  particular  case,  can  the  court  make  it  in  any  case  ? 

Blackstone  says,  Book  1,  p.  462,  that, ' '  The  power  and  recip- 
rocal duty  of  a  guardian  and  ward  are  the  same,  pro  tempore, 
as  that  of  a  father  and  child ;  and  therefore  1  shall  not  repeat 
them,  but  shall  only  add  that  the  guardian,  when  the  ward 
comes  of  age,  is  bound  to  give  him  an  account  of  all  that  he  has 
transacted  on  his  behalf,  and  must  answer  for  all  losses  by  his 
wilful  default  or  negligence.  In  order,  therefore,  to  prevent 
disagreeable  contests  with  young  gentlemen,  it  has  become  a 
practice  for  many  guardians,  of  large  estates  especially,  to 
indemnify  themselves,  by  applying  to  the  Court  of  Chancery, 
acting  under  its  direction,  and  accounting  annually  before  the 
officers  of  that  court.  For  the  Lord  Chancellor  is,  by  right 
derived  from  the  Crown,  the  general  and  supreme  guardian  of 
all  infants,  as  well  as  idiots  and  lunatics;  that  is,  of  all  such 
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persons  as  have  not  discretion  enough  to  manage  their  own 
concerns.  In  case,  therefore,  any  guardian  abuses  his  trust,  the 
court  will  check  and  punish  him;  and,  sometimes,  will  proceed 
to  the  removal  of  him,  and  appoint  another  in  his  stead. ' ' 

What  is  the  obligation  of  a  father  touching  the  support  of  his 
child? 

"Walker,  in  his  American  Law  (4th  ed.),  p.  258,  said  that 
there  is  no  legal  obligation  at  common  law  on  the  part  of  the 
father  to  support  his  infant  children. 

It  is  laid  down  in  Blackstone,  Book  1,  p.  449,  that  "no  person 
is  bound  to  provide  a  maintenance  for  his  issue,  unless  where 
the  children  are  impotent  and  unable  to  work,  either  through 
infancy,  disease,  or  accident,  and  then  is  only  obliged  (by 
1  Anne,  St.  1,  ch.  30)  to  find  them  with  necessaries,  the  penalty 
on  refusal  being  no  more,  than  20s.  a  month.  For  the  policy  of 
our  laws,  which  are  ever  watchful  to  promote  industry,  did  not 
mean  a  father  to  maintain  his  idle  and  lazy  children  in  ease  and 
indolence.'^  See  Ind.  Dig.  492.  But,  see  Reeves'  Dom.  Rel.  283. 
So,  a  step-father  is  not  obliged  to  maintain  the.  children  which 
his  wife  may  have  had  by  a  former  husband.  Note  by  Shars- 
wood  to  1  Black.  Com.  449 ;  Ind.  Dig.  492 ;  sections  2  and  3, 
Reeves'  Dom.  Bel.  285.  The  theory  of  the  common  law,  then, 
its  policy,  is  that  children,  when  physically  able  are  to  support 
themselves  by  their  own  labor.  Hence,  the  right  on  the  part  of 
the  father,  when  he  supports  his  child,  to  the  earnings  of  such 
child,  for  a  consideration  of  support.  Hence,  the  rule  that  guar- 
dians should  keep  their  wards  employed  in  earning  their  OAvn 
support,  rather  than  to  permit  them  to  consume,  in  idleness,  the 
principal  of  the  patrimony. 

But  if  the  ward  be  physically  unable  to  earn  such  support, 
or  cannot  do  it  without  encroaching  upon  the  time  which  should 
be  devoted  to  acquiring  a  good  English  education,  and  the  ward 
has  property,  the  guardian  may,  and  should  if  necessary  en- 
croach even  on  the  principal  of  such  property  for  the  support 
and  education  of  the  child.  Mr.  Reeves,  in  his  Domestic  Rela- 
tions, 324,  says,  "No  guardian  is  bound  to  maintain  his  ward 
at  his  own  expense,  except  he  be  the  father;  but  whatever 
expense  he  is  at  for  the  ward's  maintenance,  the  guardian  shall 
be  reimbursed  out  of  the  ward's  estate. ' '  He  further  says, ' '  the 
safest  way  for  such /guardian  is  for  him  to  apply  to  Chancery 
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[or  to  the  Probate  Court],  in  the  first  instance,  and  procure 
the  sanction  of  that  court,  for  the  expenditures  he  is  about  to 
make."  See,  also,  1  Black.  Com.  462,  But  suppose  he  do^  not 
so  apply,  and  makes  expenditures  for  maintenance,  without  the 
previous  direction  of  the  court,  can  the  court  afterward  allow 
them  to  be  paid  out  of  the  principal  of  the  ward's  estate,  if  need 
be  ?  The  court  will  exercise  great  caution  and  scrutiny  in  allow- 
ing such  expenditures  to  be  charged  upon  the  infant's  estate. 
It  may  refuse  the  allowance.  But  it  is  in  its  power  to  make  it, 
if  it  seems  right  so  to  do.  This  is  settled  in  the  matter  of  Bost- 
wick,  2  John.  Ch.  100,  where  Chancellor  Kent  states  the  history 
of  the  question,  and  the  change  of  ruling  upon  it,  in  the  English 
Chancery.  See,  also,  other  cases  to  the  same  point,  in  the  2d 
vol.,  pt.  2,  of  Leading  Cases  in  Equity,  168 ;  see,  also,  cases  cited 
in  Harring  v.  Coles,  2  Bradf .  Sur.  Rep.  349.  Thus  far  we  have 
examined  the  power  of  the  guardian  upon  common  law  princi- 
ples. It  may  be  restricted  by  statutes.  Has  it  been  so  restricted 
in  this  state?  It  had  not,  at  the  time  the  expenditures  in  this 
case  were  made,  but  had  rather  been  enlarged.  R.  S.  1838,  §  52, 
p.  103.  "Whether  the  power  of  a  guardian  or  of  the  court  had 
been  restricted  in  later  codes,  we  need  not  here  inquire,  though 
we  are  not  aware  of  any  such.  It  being,  then,  when  the  expen- 
ditures in  this  case  were  made  by  the  guardian,  a  right  pos- 
sessed by  him  to  make  expenditures  for  the  support  of  the 
ward,  taking  the  risk  of  their  allowance,  as  being  reasonable, 
by  the  proper  court ;  and  the  proper  court  having  allowed  them, 
after  a  jury  had  found  them  reasonable,  this  court  could  not 
disturb  that  allowance,  where  it  would  not  set  arade  the  verdict 
of  a  jury  in  other  cases. 

PER  CURIAM.    The  judgment  is  affirmed,  with  eosts. 
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CHAPTEE  I. 

THE  TENANCY. 

Whether  a  Tenancy  at  Will  or  From  Year  to  Year.^ 
Effect  of  a  Parol  Lease. 

TALAMO  V.  SPITZMILLEB. 

120  N.  Y.  37,  23  N.  E.  980.    1890. 

BRADLEY,  J.  The  action  was  brought  to  recover  the  pro- 
ceeds of  the  sale  made  by  the  defendant  of  the  plaintiff's  goods. 
The  defendant  admits  his  liability  to  account  to  the  plaintiff 
for  the  proceeds  of  such  sale,  and  alleges  several  matters  by 
way  of  counter-claim,  which  will  be  referred  to  so  far  as  is 
essential  to  the  determination  of  the  questions  presented  for 
consideration  on  this  review.  The  trial  court  found  that  on 
March  13, 1882,  by  an  agreement  of  lease  in  writing  under  seal 
made  by  Catharine  Diekman  and  defendant,  she  leased  to  him 
a  dwelling-house  for  the  term  of  five  years  from  May  1,  1882, 
at  the  annual  rent  of  $450  for  the  first  year,  and  $500  for 
each  subsequent  year,  payable  in  equal  monthly  installments  in 
advance,  which  the  defendant  imdertook  to  pay;  that  the  de- 
fendant took  such  lease  at  the  verbal  instance  and  request  of  the 
plaintiff,  and  upon  the  unwritten  understanding  and  agree- 
ment that  they  should  jointly  use  and  occupy  the  dwelling- 
house  during  the  term  mentioned  ia  the  lease,  and  that  the 
plaintiff  should  pay  to  the  defendant  half  tiie  rent;  that  the 
defendant  and  the  plaintiff  went  into  the  possession  of  the 
house  in  May,  1882,  and  jointly  occupied  it  until  in  November 
following,  when  the  plaintiff  quit  the  house,  and  has  not  since 

1  And  see  Hunter  v.  Frost,  47  Minn.  1,  49  N.  W.  327. 
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then  occupied  any  portion  of  it;  that  the  defendant  has  paid 
the  monthly  installments  of  rent  as  they  fell  due,  and  that  the 
plaintiff  has  paid  nothing  to  the  defendant  on  account  of  the 
rent.    The  court  allowed  to  the  defendant,  against  the  plaintiff, 
a  sum  equal  to  one-half  the  rent  for  the  period  of  the  joint 
occupancy— six  and  a  half  months.    And  upon  ithe  exception 
to  the  conclusion  of  the  court  that  the  plaintiff  was  entitled 
to  recover  the  amount  for  which  judgment  was, directed,  arises 
the  question  whether  the  defendant  was  entitled  to  the  allow- 
ance of  a  greater  amount  against  the  plaintiff  than  that  given 
by  the  court  on  accoimt  of  the  rent.     The  contention  of  the 
defendant's  counsel  is :     (1)  That  the  plaintiff  became  liable 
to  pay  the  defendant  one-half  the  rent  which  the  latter  under- 
took by  the  lease  to  pay  as  the  installments  should  become  due ; 
(2)  that,  if  not  so,  the  plaintiff  became  a  yearly  tenant,  and 
/was  liable  to  the  defendant  for  one-half  the  amount  of  the  rent 
for  one  year.     The  plaintiff,  not  being  a  party  to  the  lease, 
assumed  no  legal  obligation  to  pay  rent  for  the  term,  as  a  lease 
for  more  than  one  year,  not  in  writing,  was  void.,  2  Rev.  St. 
135,  §§  6,  8.    The  agreement  between  the  parties,  and  under 
which  the  plaintiff  entered  into  joint  occupancy  with  the  de- 
fendant, being  void,  gave  to  the  plaintiff  no  right,  and  imposed 
upon  the  defendant  no  obligation,  to  permit  him  to  go  into  or 
remain  in  possession  of  any.portion  of  the  house,  and  unless  he 
became  a  yearly  tenant  his  liability  was  for  use  and  occupation 
for  the  time  only  which  he  occupied.    Thomas  v.  Nelson,  69 
N.  Y.  118.    The  mere  fact  that  a  person  goes  into  possession 
under  a  lease,  void  because  for  a  longer  term  than  one  year, 
does  not  create  a  yearly  tenancy.    If  he  remains  in  possession 
with  the  consent  of  the  landlord  for  more  than  one  year,  imder 
circumstances  permitting  the  inference  of  his  tenancy  from 
year  to  year,  the  latter  could  treat  him  as  such,  and  the  tenant 
could  not  relieve  himself  from  liability  for  rent  up  to  the  end 
of  the  current  year ;  and  the  terms  of  the  lease,  void  as  to  dura- 
tion of  term,  would  control  in  respect  to  the  rent.    Coudert  v. 
Cohn,  118  N.  Y.  — ,  ante,  298.    The  parol  agreement  for  five 
years  was  not  effectual  to  create  a  tenancy  for  one  year.    Nor 
did  the  mere  fact-  that  the  plaintiff  went  into  possession  have 
that  effect.     He  remained  in  occupation  a  part  of  one  year 
only,  and  the  creation  of  a  tenancy  for  a  year  was  dependent 
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upon  something  further.  While  it  is  not  required  that  a  new 
contract  be  made  in  express  terms,  there  must  be  something 
from  which  it  may  be  inferred — something  which  tends  to  show 
that  it  is  within  the  intention  of  the  parties.  The  payment  and 
receipt  of  an  installment  or  aliquot  part  of  the  annual  rent 
is  evidence  of  such  understanding,  and  goes  iu  support  of  a 
yearly  tenancy,  and,  without  explanation  to  the  contrary,  it 
is  controlling  evidence  for  that  purpose.  Cox  v.  Bent,  5  Bing. 
185;  Bishop  V.  Howard,  2  Barn.  &  C.  100;  Braythwayte  v. 
Hitchcock,  10  Mees.  &  "W.  494;  Mann  v.  Lovejoy,  Ryan  &  M. 
355;  Thomas  v.  Packer,  >a  Hurl.  &  N.  672;  Doe  v.  Crago,  6 
C.  B.  90. 

While  there  may  appear  to  have  been  some  confusion  in  the 
cases  in  this  state  upon  the  subject,  this  doctrine  has  been 
more  recently  recognized.  Reeder  v.  Sayre,  70  N.  Y.  184 ; 
Laughran  v.  Smith,  75  1*J.  T.  209.  In  the  cases  last  cited  the 
tenants  had  been  in  possession  more  than  a  year  when  the 
question  arose,  but,  having  gone  into  occupancy  under  an  in- 
valid lease,  their  yearly  tenancy  was  held  dependent  upon  a 
new  contract,  which  might  be  implied  from  the  payment  and 
acceptance  of  rent,  and,  when  once  created,  could  be  termi- 
nated by  neither  party,  without  the  consent  of  the  other,  only 
at  the  eiid  of  a  year.  The  contention,  therefore,  that  by  force 
of  the  original  agreement  between  the  parties,  aided  by  the 
fact  that  the  plaintiff  went  into  the  possession  with  the  consent 
of  the  defendant,  is  not  alone  sufficient  to  support  an  inference 
of  the  new  contract  requisite  to  create  a  yearly,  tenancy.  The 
plaintiff  paid  no  rent,  nor  while  he  was  in  possession  was  any 
request  of  or  promise  by  him  made  to  pay  any.  He  simply 
went  in  under  the  original  void  agreement,  and  left  within  the 
year.  There  was  no  evidence  to  require  the  conclusion  of  the 
trial  court  that  the  plaintiff  had  assumed  any  relation  to  the 
premises  which  charged  him  with  liability,  other  than  for  use 
and  occupation,  during  the  time  he  remained  in  possession. 
The  defendant's  counsel,  to  support  his  proposition  that  the 
entry  by  the  plaintiff  with  the  consent  of  the  defendant  made 
him  a  yearly  tenant,  cites  Craske  v.  Publishing  Co.,  17  Hun 
319,  where  it  was  remarked  that  a  parol  lease  for  a  longer 
term  than  one  year  "operated  so  as  to  create  a  tenancy  from 
year  to  year."    If  that  was  intended  by  the  learned  justice 
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as  a  suggestion  that  such  a  void  lease  operated  as  a  demise  for 
one  year,  it  is  not  in  harmony  with  the  view  of  the  court  in 
Laughran  v.  Smith,  supra.  That  remark  in  the  Craske  Case 
was  not  essential  to  the  determination  there  made,  as  rent  was 
in  fact  paid  for  a  portion  of  the  term ;  nor  can  it  be  assumed 
that  it  was  intended  to  have  the  import  sought  to  be  given  to 
it.  It  must  be  assumed,  upon  authority  and  reason,  that  a 
parol  lease  for  more  than  one  year  is  ineffectual  to  vest  any 
term  whatever  in  the  lessee  named,  and  that  when  he  goes  into 
possession  under  it,  with  the  consent  of  the  lessor,  without 
any  further  agreement,  he  is  a  tenant  at  will  merely,  subject 
to  liability  to  pay  at  the  rate  of  the  stipulated  rent  as  for  use 
and  occupation.  Barlow  v.  Wainwright,  22  Vt,  88.  This  may 
be  converted  into  a  yearly  tenancy  by  a  new  contract,  which 
may  be  implied  from  circumstances,  when  they  permit  it.  While 
the  mere  entry  with  consent  will  not  alone  justify  it,  a  promise 
to  pay,  and  a  purpose  manifested  to  accept,  a  portion  of  the 
annual  rent  provided  for  by  the  agreement  may,  as  evidence, 
go  in  support  of  such  a  new  contract.  There  was  no  such 
evidence  in  this  case.  The  promise  of  the  plaintiff  to  pay  one- 
half  the  rent  was  made  preliminarily  to  his  entry,  and  was 
part  of  and  not  distinguishable  ft-om  the  parol  agreement  with 
the  defendant  to  occupy  for  five  years,  and  pay  one-half  the 
rent  for  that  term.  There  does  not  seem  to  have  been  any 
evidence  to  require  the  conclusion  that  any  other  than  such 
void  agreement  was  made  between  the  parties,  or  that  the 
plaintiff  became  other  than  a  mere  tenant  at  will  of  the  de- 
fendant. 1  Woodf.  Landl.  &  Ten.  <lst  Amer.  Ed.  from  13th 
Eng.  Ed.)  221.  The  other  cases  cited  by  the  defendant's  counsel 
do  not  support  the  proposition  asserted  by  him.  There  is  no 
opportunity,  upon  the  facts  found,  or  upon  any,  the  finding 
of  which  the  evidence  requires,  to  hold  that  the  defendant  took 
and  held  the  lease  as  trustee  for  the  plaintiff  as  to  a  portion 
of  the  demised  premises,  or  that  a  relation  was  assumed  by 
the  plaintiff  to  the  lease,  between  the  lessor  and  the  defendant, - 
which  legally  charged  him  with  liability  to  the  latter  for 
moneys  paid  by  him  pursuant  to  it.  The  parol  agreement  be- 
tween them  was  void  and  ineffectual  for  any  such  purpose. 
The  judgment  should  be  affirmed. 

All  concur. 
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CHAPTER  II. 

THE  RELATION  OF  LANDLORD  AND  TENANT. 

Whether  the  Relation  Exists. 

DAVIS  V.  WILLIAMS. 

130  Ala.  530,  30  So.  488,  54  L.  R.  A.  749,  89  Am.  St.  Reps.  55. 

1900. 

Appeal  from  chancery  court,  Macon  county;  W.  L.  Parks, 
Chancellor. 

Bill  by  J.  L.  Williams  and  George  E.  Salter  against  Mary  C. 
Davis  and  Hubert  T.  Davis.  Decree  for  complainants,  and 
defendants  appeal.    Reversed. 

The  bill  was  filed  to  compel  the  specific  performance  of  a 
contract  which  was  made  by  R.  T.  Davis  and  Mary  C.  Davis 
with  the  Georgia  &  Alabama  Construction  Company,  by  which 
contract  R.  T.  Davis  and  Mary  C.  Davis,  his  wife,  agreed,  upon 
certain  conditions,  to  convey  to  the  Georgia  &  Alabama  Con- 
struction Company  one-half  interest  in  40  acres  of  land  in 
Macon  county.  The  conditions  of  this  contract,  as  stated  in 
the  opinion,  were  fulfilled,  and  the  contract  was  assigned  by 
the  Georgia  &  Alabama' Construction  Company  to  the  complain- 
ants. After  the  execution  of  the  contract  R.  T.  Davis  died, 
and  the  title  to  the  lands  vested  in  his  wife,  Mary  C.  Davis, 
and  Hubert  T.  Davis  and  Fort  Davis,  his  children,  who  sur- 
vived him.  Mary  C.  Davis  purchased  the  interest  of  Fort  Davis, 
and  at  the  time  of  the  filing  of  the  present  bill  she  and  Hubert 
T.  Davis  ovmed  the  lands  as  tenants  in  common.  The  other 
facts  of  the  case  necessary  to  an  understanding  of  the  decision 
on  the  present  appeal  are  sufficiently  stated  in  the  opinion.  On 
the  submission  of  the  cause  on  the  pleadings  and  proof,  the 
chancellor  rendered  a  decree  granting  the  relief  prayed  for, 
and  directed  the  defendants  to  execute  and  deliver  to  the  com- 
plainants a  deed  to  a  one-half  interest  in  the  lands  in  dispute. 
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TYSON,  J.  The  bill  in  this  case  was  filed  by  complainants, 
as  owners  of  a  certain  contract  by  assignment,  against  the 
respondents,  as  successors  in  interest  and  title  to  the  lands 
agreed  to  be  conveyed,  and  seeks  a  specific  performance  of 
that  contract.  The  contract  was  executed  by  R.  T.  Davis  and 
Mary  C.  Davis,  his  wife,  in  which  they  agreed  to  convey  by 
warranty  deed  a  half  interest  in  40  acres  of  land,  to  be  selected 
by  the  complainants'  assignors,  in  a  certain  section  owned  by 
R.  T,  Davis.  The  consideration  of  this  contract  was  that  the 
complainants'  assignors  were  to  build  the  Savannah,  Americus 
&  Montgomery  Railroad  within  one-half  mile  of  the  residence 
of  the  Davises,  and  to  erect  a  depot  within  the  same  distance 
from  their  residence,  at  any  point  along  the  line  of  the  road 
most  suitable  to  themselves.  The  deed  was  to  be  executed  as 
soon  as  the  road  was  built,  the  depot  established,  and  a  train 
made  a  trip  to  Montgomery.  The  land  agreed  to  be  conveyed 
upon  compliance  with  the  conditions  of  the  contract,  and  se- 
lected, was  a  part  of  a  tract  of  land  owned  by  him,  comprising 
about  800  acres.  R.  T.  Davis  died  shortly  after  entering  into 
the  contract,  and  after  the  selection  of  the  land  was  made  by 
complainants'  assignors  under  it.  He  left  surviving  him  his 
wife  and  two  sons.  His  wife,  who  is  one  of  the  respondents, 
was  at  the  date  of  the  filing  of  the  bill  the  owner  of  a  two- 
thirds  undivided  interest  in  the  entire  tract;  and  Hubert  T. 
Davis,  a  son,  the  other  respondent,  was  the  owner  of  the  re- 
mainder. The  evidence  shows  without  dispute  that  the  road 
was  built,  the  depot  established,  a  train  fan  through  to  Mont- 
gomery, and  the  land  selected  during  the  year  1891.  Li  other 
words,  complainants'  assignors  had  performed  their  obligation 
under  the  contract,  and  were  entitled  to  a  deed  from  the  re- 
spondents during  the  year  1891.  On  April  20,  1896,  the  com- 
plainants by  purchase  became  the  owners  of  this  contract,  and 
by  virtue  of  that  ownership  were  entitled  to  a  deed  from  the 
respondents. 

One  of  the  defenses  invoked  by  the  answer  of  the  respond- 
ents is  that  complainant  "Williams  for  a  period  of  about  two 
years  before  the  filing  of  this  bill,  at  the  date  of  its  filing,  and 
for  one  year  subsequent  thereto,  tenanted  and  dwelt  on  a  part 
of  the  lands  in  controversy.  It  appears  from  the  evidence 
that  Williams  in  1892  built  a  house  for  the  respondents  ujwn 
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the  land  in  controversy,  which  he  occupied  while  "looking 
after  the  business"  for  them,  until  December,  1896,  from  which 
last-named  date  he  paid  rent  for  this  house  at  the  rate  of  five 
dollars  per  month  for  one  year,  and  four  dollars  per  month 
for  eight  months,  ceasing  to  pay  rent  in  August,  1898.  The  bill 
was  filed  on  the  11th  of  February,  1897.  It  will  be  noted  that 
when  this  bill  was  filed,  and  after  the  complainant  Williams 
had  become  the  owner  of  the  contract,  and  after  he  became  en- 
titled to  a  deed  to  the  lands  from  the  respondents,  he  rented 
a  part  of  the  lands,  and  became  the  tenant  of  one  of  the  respond- 
ents. His  occupancy  of  the  house  which  is  situated  upon  the 
lands  in  controversy,  for  looking  after  the  business  of  the  re- 
spondents, prior  to  December  2,  1896,  when  he  commenced  to 
pay  rent  therefor,  did  not  create  the  relation  of  landlord  and 
tenant.  That  relation  was  simply  that  of  employer  and  em- 
ployee or  master  and  servant,  and  the  occupancy  of  the  house 
was  a  part  merely  of  the  contract  for  service,  and  operated  as 
a  portion  of  the  consideration  of  that  agreement.  People  v. 
Annis,  45  Barb.  304 ;  Wilber  v.  Sisson,  53  Barb.  258 ;  Haywood 
V.  Miller,  3  Hill  90 ;  Kerrains  v.  People,  60  N.  Y.  221,  19  Am. 
Rep.  158 ;  Doyle  v.  Gibbs,  6  Lans.  180 ;  Bowman  v.  Bradley,  151 
Pa.  351,  24  Atl.  1062,  17  L.  R.  A.  213 ;  McQuade  v.  Emmons,  38 
N.  J.  Law  397 ;  School  Dist.  v.  Batsche,  106  Mich.  330,  64  N.  W. 
196,  29  L.  R.  A.  576 ;  East  Norway  Lake  Church  v.  Froislie,  37 
Minn.  447,  35  N.  W.  260;  White  v.  Bayley,  10  C.  B.  (N.  S.)  227. 
The  relation  of  landlord  and  tenant  arose  in  December,  1896, 
which,  as  we  have  shown,  was  after  Williams  became  entitled 
to  a  deed  from  the  respondents  to  the  land.  'We  have  the 
question  presented  as  to  whether  Williams,  being  the  tenant 
of  one  of  the  respondents  at  the  time  of  the  filing  of  the  bill, 
and  being  the  owner  of  the  contract  at  the  time  he  entered 
into  that  relation,  can  maintain  the  bill  to  require  a  specific 
performance  of  that  contract.  There  is  not  an  intimation  that 
there  was  any  understanding  or  agreement  that  his  rental  con- 
tract was  subject  to  his  right  to  have  the  contract  of  purchase 
of  which  he  was  part  owner  enforced,  or  that  his  landlord 
ever  at  any  time  in  any  way  recognized  his  rights  under  that 
contract,  or  obligation  under  it  to  make  a  deed  to  him.  It  is  a 
principle  universally  recognized  and  enforced  by  courts  of  law 
that  a  tenant  is  estopped  to  dispute  the  title  of  his  landlord, 
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unless  his  landlord's  title  has  expired  or  been  extinguished, 
either  by  operation  of  law  or.  his  own  act,  after  the  creation  of 
the  tenancy.  It  is  only  when  there  is  a  change  in  the  condi- 
tion of  the  landlord's  title  for  the  worse  after  the  tenant  enters 
into  his  contract,  in  the  absence  of  fraud  or  mistake  of  fact, 
that  he  is  permitted  to  show  the  change  in  the  condition  of  the 
title.  Under  no  circumstances,  when  there  is  no  fraud  or  mis- 
take of  fact,  will  it  be  permitted  to  deny  the  title  of  the  land- 
lord at  the  beginning  of  his  term.  This  doctrine  has  been 
enforced  by  this  court  from  its  earliest  history.  Randolph  v. 
Carlton,  8  Ala.  606 ;  Pope  v.  Harkins,  16  Ala.  321 ;  Rogers  v. 
Boynton,  57  Ala.  501;  Farris  v.  Houston,  74  Ala-  162;  Robin- 
son V.  Holt,  90  Ala.  115,  7  South.  441 ;  Barlow  v.  Dahm,  97  Ala. 
415,  12  South.  293,  38  Am.  St.  Rep.  192;  Pugh  v.  Davis,  103 
Ala.  316, 18  South.  8,  49  Am.  St.  Rep.  30.  In  2  McAdam,  Landl. 
&  T.  p.  1341  et  seq.,  this  doctrine  is  stated  in  this  language : 
"For  reasons  of  public  policy  a  tenant  is  never  allowed  to  dis- 
pute his  landlord's  title  after  having  accepted  possession  under 
him.  This  rule  is  elementary.  The  estoppel  extends  equally 
to  landlord  and  tenant,  so  that,  while  the  tenant  is  estopped 
from  denying  the  landlord's  title,  the  landlord  cannot  allege 
that  he  had  no  title  at  the  time  of  the  demise.  Where  a  tenant 
enters  into  possession  under  a  lease,  he  is  estopped  from  deny- 
ing the  title  of  his  landlord.  The  tenant  must  surrender  the 
possession  to  the  landlord  before  he  can  assail  or  question  the 
title  under  which  he  entered.  *  *  *  'He  can  no  more  show 
that  the  premises  belonged  to  the  state  than  he  can  that  they 
belonged  to  himself.  He  must  first  restore  the  possession  which 
he  obtained  from  his  landlord,  and  then,  as  plaintiff,  he  may 
avail  himself  of  any  title  which  he  has  been  or  may  be  able  to 
acquire.'  'The  foundation  of  the  estoppel  is  the  fact  of  the 
one  obtaining  possession  and  enjoying  possession  by  the  per- 
mission of  the  other.  And  so  long  as  one  has  this  enjoyment 
he  is  prevented  by  this  rule  of  law  from  turning  round  and 
saying  his  landlord  has  no  right  or  title  to  keep  him  in  pos- 
session. '  •  *  *  No  dispute  as  to  the  title  will  be  tolerated 
until  the  parties  are  placed  in  their  original  position.  »  *  * 
Nor  can  he  be  heard  to  deny  the  title  of  his  landlord,  nor  can 
he  rid  himself  of  such  relation,  without  a  complete  surrender 
of  the  possession  of  the  land.    To  allow  him  to  agree  and  pro- 
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fess  to  hold  possession  under  one  as  landlord,  and  at  the  same 
time  to  hold  covertly  for  himself,  or  for  another's  advantage, 
would  be  to  encourage  and  uphold  a  gross  fraud,  which  the 
law  wiU  never  do."  Continuing,  the  author  says:  "He  must 
first  surrender  up  the  premises  to  his  landlord  before  assuming 
an  attitude  of  hostility  to  the  title  or  claim  of  title  of  the 
latter." 


No  Contract  to  Pay  Rent.    Tenant's  Liability  for  Use  and 

Occupancy. 

STOKY  V.  Mccormick. 

70  Kan.  323,  78  Pac.  819.    1904. 

Error  from  District  Court,  Geary  County ;  0.  L.  Moore,  Judge. 

Action  by  Mary  G.  McCormick  against  A.  M.  Story,  admin- 
istrator. Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

MASON,  J.  In  January,  1892,  Mary  G.  McCormick,  14  years 
of  age,  lived  with  her  mother  upon  a  tract  of  ground  containing 
11  acres,  which  she  owned,  having  inherited  it  from  her  father. 
In  that  month  her  mother  was  married  to  William  Worrell. 
From  the  time  of  the  marriage  Worrell  and  his  wife  lived  upon 
the  land  referred  to,  Mary  McCormick  living  with  them.  This 
situation  continued  until  a  little  after  April  30, 1901,  when  Wor- 
rell moved  from  the  land,  Miss  McCormick  having  written  him 
a  letter  in  effect  asking  payment  of  rent  for  the  time  he  had 
occupied  it.  Shortly  afterward  he  died,  and,  an  administrator 
having  been  appointed,  Miss  McCormick  filed  a  claim  against  the 
estate  for  rent  from  January,  1892.  The  claim  was  allowed  by 
the  probate  court,  and  an  appeal  was  taken  to  the  district 
court.  A  jury  trial  resulted  in  a  judgment  for  the  claimant 
in  the  sum  of  $638  for  the  use  of  the  property  from  the  time 
she  attained  her  majority,  the  court  by  its  instructions  having 
limited  the  recovery  to  that  period.  From  this  judgment  the 
administrator  prosecutes  error. 

The  principal  question  presented  is  whether  the  evidence 
in  behalf  of  plaintiff  was  sufficient  to  take  the  case  to  the  jury. 
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The  facts  shown,  so  far  as  necessary  to  the  decision  of  this  ques- 
tion, were  substantially  as  follows:  The  land  was  situated 
about  half  a  mile  from  the  railroad  station,  of  Zeandale.  It 
included  alfalfa  ground,  pasture,  orchard,  and  garden.  The 
improvements  included  an  eight-room  dwelling  house,  a  barn, 
and  other  outbuildings.  The  rental  value  was  estimated  by  the 
witnesses  at  from  $10  to  $14  a  month.  Plaintiff  lived  with  her 
mother  and  stepfather  as  one  of  the  family  during  the  period 
in  question,  except  for  about  18  months,  during  which  time 
she  was  absent  at  school  and  on  visits.  She  paid  the  taxes, 
insurance,  and  cost  of  painting  and  other  repairs.  She  paid  no 
board.  She  occupied  exclusively  one  room.  She  and  her  mother 
did  aU  the  housework  while  she  was  at  home.  During  several 
years  a  nephew  of  "Worrell  also  formed  a  part  of  the  family. 
At  one  time  during  plaintiff's  minority  two  rooms  were  occu- 
pied by  a  Mr.  Coons,  and  rent  for  them  was  paid  to  her  guardian. 
Practically,  but  not  absolutely,  all  the  produce  of  the  place  was 
used  there.  Some  of  it  was  marketed.  Upon  one  occasion  a 
small  amount  of  fruit  was  sold,  and  the  money  given  to  plaintiff. 
Worrell  took  charge  of  and  managed  the  property.  He  supplied 
the  table  for  the  family,  but  contributed  nothing  to  the  support 
or  to  the  expense  of  plaintiff  when  she  was  away  from^home.  A 
com  crib  on  the  place  was  used  by  him  each  year  for  storing 
alfalfa.  Upon  one  occasion  plaintiff  wished  to  use  it  for  some 
of  her  own  corn,  raised  elsewhere,  but  he  said  that  he  would 
rather  pay  her  $5  than  have  this  done,  and  did  so,  continuing 
to  use  the  crib  himself.  The  stock  kept  upon  the  place  included 
two  horses  belonging  to  Worrell,  one  belonging  to  Mrs.  Worrell, 
and  for  a  part  of  the  time  one  belonging  to  plaintiff.  There 
was  no  agreement,  oral  or  written,  for  the  payment  of  rent, 
and  had  never  been  any  talk  about  it.  Plaintiff  never  made 
any  claim  for  rent  until  the  writing  of  the  letter  already  men- 
tioned. She  testified,  however,  that  she  always  expected  to 
receive  payment  from  her  stepfather  for  the  use  of  the  property. 
Plaintiff's  claim  for  rent  is  not  based  upon  the  theory  that 
there  was  an  understanding  between  her  and  the  defendant's 
decedent  for  its  payment — ^that  an  implied  contract  existed 
that  differed  from  an  express  contract  only  in  that  it  required 
to  be  proved  inferentially  by  circumstantial  evidence  instead 
of  directly  by  positive  testimony.     She  rests  her  claim  upon  a 
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quasi-contract,  or  contract  implied  in  law,  as  distinguished 
from  a  contract  implied  in  fact.  Her  contention  is  that  the 
law  imposed  the  obligation  to  pay  rent,  irrespective  of  the  inten- 
tions of  her  stepfather  in  the  matter.  As  is  said  in  Keener  on 
Qiiasi-Contracts  (page  5) :  "The  term  'contract  implied  in  law' 
is  used,  however,  to  denote,  not  the  nature  of  the  evidence  by 
which  the  claim  of  the  plaintiff  is  to  be  established,  but  the 
source  of  the  obligation  itself.  It  is  a  term  used  to  cover  a 
class  of  obligations  where  the  law,  though  the  defendant  did  not 
intend  to  assume  an  obligation,  imposes  an  obligation  upon  him, 
notwithstanding  the  absence  of  intention  on  his  part,  and  in 
many  eases  in  spite  of  his  actual  dissent."  See,  also,  15  A.  &  E. 
Encycl.  of  L.  (2d  ed.)  1078. 

It  is  the  contention  of  the  administrator  (the  plaintiff  in  error) 
that  the  relation  of  landlord  and  tenant  did  not  exist,  either  in 
virtue  of  any  understanding  of  the  parties  or -of  an  obligation 
imposed  by  law;  that  the  evidence,  showing,  as  it  does,  that  the 
plaintiff  was  a  member  of  the  family  that  occupied  the  premises, 
is  inconsistent  with  such  a  relation.  Reliance  is  placed  upon  a 
series  of  Kansas  eases,  of  which  Ayres  v.  Hull,  5  Kan.  419,  is 
the  earliest.  It  is  there  said:  "It  may  be  stated,  as  a  general 
principle  of  almost  universal  application,  that  when  one  per- 
son does  work  for  another,  with  the  knowledge  and  approbation 
of  that  other,  the  law  will  imply  a  promise  on  the  part  of  the  per- 
son benefited  thereby  to  make  a  reasonable  compensation  there- 
for. But  if  the  relation  of  the  parties  is  such  as  to  show  some 
other  inducement  than  a  pecuniary  one  for  the  labor,  then  the 
law  wiU  not  imply  a  promise  to  pay  for  such  services.  *  *  * 
So  many  considerations,  other  than  those  of  a  mere  pecuniary 
character,  enter  into  the  minds  of  persons  closely  related  in 
making  up  the  family,  that  it  would  be  both  violent  and  dan- 
gerous to  infer  a  promise  from  the  kindly  and  sociable  acts 
growing  out  of  such,  relations.  The  family  relations  are  too 
sacred  to  be  invaded  and  disturbed  by  presumptions  of  law 
that  are  reasonable  and  proper  when  applied  to  the  acts  of 
strangers. ' ' 

The  statute  (§3864,  Gen.  St.  1901)  provides  that  "the 
occupant  without  special  contract,  of  any  lands,  shall  be  liable- 
■for  the  rent  to  any  person  entitled  thereto."  The  evidence  is 
capable  of  an  interpretation  showing  such  an  occupancy  of  plain- 
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tiflE's  land  by  defendant's  decedent  as  to  cause  him  to  be  liable 
to  her  for  rent  tinder  the  terms  of  this  statute,  unless  "the  rela- 
tion of  the  parties  is  such  as  to  show  some  other  induce- 
ment than  a  pecuniary  one"  for  plaintifE's  permitting  its  use. 
Whether  such  an  inducement  is  shown  in  this  C£ise  is  a  ques- 
tion of  fact.  Some  portions  of  the  testimony  tend  strongly  to 
suggest  a  purely  domestic  arrangement  between. the  parties,  in 
disregard  of  all  business  considerations.  Other  portions  have  a 
somewhat  contrary  tendency.  Considered  as  a  whole,  we  do  not 
think  it  necessarily  negatives  the  idea  of  a  legal  obligation  on 
the  part  of  the  defendant  to  pay  rent.  The  situation  is  readily 
to  be  distinguished  from  that  arising  where,  after  some  family 
disagreement,  by  an  obvious  afterthought  a  member  on  the  one 
hand  seeks  to  enforce  a  charge  for  his  services,  or  on  the  other 
is  sought  to  be  held  liable  for  the  payment  of  board.  There  the 
usual  and  natural  motives  of  mutual  helpfulness  sufficiently 
account  for  the  services  rendered  and  benefits  received.  But  it 
is  neither  usual  nor  natural  that  a  yoimg  girl  should,  without 
expectation  of  cempensation,  furnish  to  her  stepfather,  in  addi- 
tion to  her  own  labor,  a  place  of  residence,  with  farm  land, 
orchard,  and  garden,  that  would  go  far  toward  affording  sup- 
port for  his  entire  family,  she  herself  continuing  to  bear  the 
whole  burden  of  taxes,  insurance,  and  repairs.  If  the  tract  had 
been  still  larger,  and  had  yielded  considerable  produce  for  sale, 
and  the  stepfather  had  received  the  income  derived  from  that 
source,  it  would  hardly  be  contended  that  he  should  not  be 
held  for  rent,  whatever  use  he  might  have  made  of  the  money. 
Yet  the  difference  between  such  a  state  of  facts  and  that  here 
presented  is  one  of  degree  rather  than  of  kind.  The  question 
whether,  under  all  the  circumstances,  a  tenancy  existed,  was 
rightfully  submitted  to  the  jury. 

Plaintiff  in  error  cites,  as  a  case  in  point,  Collyer  v,  CoUyer, 
113  N.  Y.  442,  21  N.  E.  114,  where  a  judgment  upon  an  implied 
contract  for  rent  was  reversed.  That  the  facts  were  not  closely 
similar  to  those  of  the  case  at  bar  appears  from  this  language 
of  the  opinion:  "The  plaintiff  gave  proof  showing  beyond  all 
question  that  she  (defendant)  did  not  suspect  that  she  was  there 
as  his  tenant,  imder  obligation  to  pay  rent,  and  the  circumstances 
were  such  that  he  must  have  known  how  she  understood  it." 
An  Indiana  case — Tinder  v.  Davis,  88  Ind.  99 — is  cited  as  bear- 
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ing  upon  the  interpretation  of  the  statute  above  quoted,  which 
was  adopted  from  that  state.  But  the  point  decided  is  merely 
that  the  statute  does  not  operate  to  establish  a  contractual  rela- 
tion between  the  owner  of  land  who  has  leased  it  by  express 
contract  to  a  tenant,  and  a  member  of  the  family  of  such  tenant. 
In  1  Taylor's  Landlord  and  Tenant,  §  25,  it  is  said:  "Nor  will 
the  relation  of  landlord  and  tenant  be  inferred  from  occupation 
if  the  relative  position  of  the  parties  to  each  other  can,  under 
the  circumstances  of  the  case,  be  referred  to  any  other  distinct 
cause."  See,  also,  Hardin  v.  Pulley,  79  Ala.  381;  Curtis  v. 
HoUenbeck,  92  111.  App.  34.  But  in  the  present  case  the  ques- 
tion whether  the  occupancy  of  the  property  is  capable  of  being 
sufficiently  accounted  for  by  the  relation  of  the  parties  is  one 
of  fact  to  be  determined  by  the  jury,  depending  upon  the  rea- 
sonableness of  the  supposition,  under  all  the  circumstances  dis- 
closed by  the  evidence,  that  plaintiif  intended  gratuitously  to 
contribute  its  use  to  the  support  of  the  family.  Chamberlia  v. 
Donahue,  44  Vt.  57,  well  illustrates  the  principle  that,  in  spite 
of  strong  evidence  against  tenancy,  the  ultimate  decision  of  the 
question  is  for  the  jury.  In  Knox  v.  Singmaster,  75  Iowa, 
64,  39  N.  "W.  183,  a  minor  daughter  was  permitted  to  maintain 
an  action  against  her  father  for  the  use  of  a  farm  which  he 
occupied  without  any  agreement  as  to  rents,  during  a  time  while 
she  lived  with  him  upon  it,  but  the  questions  here  involved  were 
not  discussed.  We  think  the  conclusion  we  have  announced 
is  not  out  of  harmony  with  the  authorities. 

It  is  also  assigned  as  error  that  the  trial  court  permitted  the 
plaintiff  to  testify  that  it  was  always  her  intention  to  make  some 
charge  and  to  receive  some  rent  for  the  property.  Her  intention 
was  a  material  matter  in  the  inquiry.  If  she  had  never  had 
any  intention  of  exacting  or  expectation  of  receiving  rent,  she 
could  not  have  recovered.  The  objections  made  to  her  testimony 
in  this  regard  run  rather  to  its  credibility  than  to  its  com- 
petency, and  no  sufficient  ground  is  shown  for  its  rejection.  The 
instructions  given  are  complained  of,  but  upon  the  same  general 
grounds  upon  which  it  is  urged  that  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  The  court  instructed,  in 
substance,  that  the  plaintiff,  in  order  to  recover,  must  show  that 
Worrell  occupied  the  premises  with  the  consent  of  plaintiff,  that 
there  was  no  agreement  as  to  whether  rent  should  be  paid  or 
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not,  that  plaintifE  expected  to  receive  rent,  and  that,  in  view  of 
the  conduct  and  relations  of  the  parties  and  the  circumstances 
proved  upon  the  trial,  Worrell  did  not  have  good  reason  to  be- 
lieve that  he  was  not  to  pay  rent.  In  this  no  error  is  per- 
ceived.    *     *     * 

CUNNINGHAM,  GREENE,  and  ATKINSON,  JJ.,  concur- 
ring, 

JOHNSTON,  C.  J.  I  concur  in  the  reversal  of  the  judgment, 
but  dissent  from  the  view  that  a  liability  for  rent  was  shown, 
and  also  that  mere  occupation  of  premises  implies  a  promise  to 
pay  rent.  The  plaintiff,  her  mother  and  stepfather  constituted 
a  family,  and  together  occupied  the  premises.  There  was  no 
agreement  that  rent  should  be  paid,  and  none  was  ever  claimed 
or  demanded  until  the  family  relation  was  ended.  There  is  no 
liability  to  pay  rent  unless  the  relation  of  landlord  and  tenant 
existed.  It  did  not  exist  unless  it  was  based  upon  a  mutual 
intention  to  form  that  relation,  and  there  must  have  been  an 
agreement,  either  express  or  implied.  It  will  never  be  implied 
where  the  conduct  and  relations  are  inconsistent  with  its  exist- 
ence. Where  the  family  relation  exists,  as  it  did  here,  it  is  well 
settled  in  Kansas  that  one  member  of  a  family  has  no  right 
of  action  against  another  for  wages  on  one  side,  nor  on  the  other 
side  for  board  or  lodging.  Neither  is  there  a  right  of  action 
for  anything  furnished  by  one  to  the  other  as  a  member  of  the 
family,  unless  there  is  an  express  contract  that  such  payment  is 
to  be  made.  Ayers  v.  Hull,  5  Kan.  419;  Greenwell  v.  Green- 
well,  28  Kan.  675;  Ensey  v.  Hines,  30  Kan.  704,  2  Pae.  861; 
Shane  v.  Smith,  37  Kan.  56,  14  Pac.  477;  Wyley  v.  Bull,  41 
Kan.  206,  20  Pac.  855;  CoUyer  v.  CoUyer,  113  N.  Y.  442,  21 
N.  E.  114 ;  Tinder  v.  Davis,  88  Ind.  99 ;  Gorrell  v.  Taylor  (Tenn.) 
64  S.  W.  888;  Fleming  v.  Hughes  (Miss.)  6  South.  842;  1  Beach 
on  Contracts,  775.  Within  the  rule  of  these  cases,  no  liability 
for  rent  was  shown,  and  the  jury  should  have  been  so  advised. 

SMITH,  J.,  concurring  with  views  expressed  by  JOHNSTON, 
C.  J.  BURCH,  J.,  not  sitting, , having  been  of  counsel  in  the 
subject-matter  of  the  action. 


666 


CHAPTER  III. 

LEASES. 

What  Constitutes  a  Lease.    Contract  in  Writing. 
BAEE  V.  MINOCK. 

128  Mich.  676,  87  N.  W.  1045.     1901. 

Action  by  John  D.  Baer  against  John  K.  Minock.  From  a 
judgment  in  favor  of  defendant,  plaintiff  bringjs  error.  Re- 
versed. 

MOORE,  J.  The  plaintiff  advertised  his  store  building  in 
Detroit  for  rent.  The  defendant  replied  thereto  by  letter.  As  a 
result,  Mr.  Minock  came  to  Detroit,  looked  over  the  premises, 
and  with  Mr.  Baer  drove  around  the  vicinity  of  the'  store,  and 
after  some  conversation,  according  to  the  claim  of  the  plaintiff, 
offered  him  $10  "for  the  rent  of  the  building  at  twenty-five 
dollars  a  month  for  the  first  six  months,  payable  in  advance," 
providing  that  plaintiff  build  a  barn  on  the  premises  for  use 
in  the  hay  and  feed  business,  which  Mr.  Minock  contemplated 
conducting  in  connection  with  a  meat  and  grocery  store,  which 
offer  was  accepted  by  Mr.  Baer,  who  sent  Mr.  Minock  a  letter 
the  following  day  (April  21,  1900)  stating  the  terms  of  the 
agreement  in  accordance  with  their  conversation,  in  which  it 
was  stated,  "Herewith  please  find  receipt  for  advance  rent  on 
room  686  Third  Ave.,  beginning  May  1st,  1900;  rent  $25  per 
month,  first  six  months."  It  also  contained  information  con- 
cerning the  building  of  the  barn.  Mr.  Minock  replied  thereto 
by  letter  dated  April  24,  1900,  in  which  it  was  stated:  "All 
right.  I  am  loading  two  cars  with  hay  and  produce,  and  will 
be  in  Detroit  as  quick  as  I  can."  Mr.  Minock  went  into  pos- 
session, and  paid  $25  in  advance  for  the  rent  of  the  building, 
and  before  June  1st  vacated  the  store,  and  left  the  keys  at 
the  baker's  shop,  next  door.  Mr.  Baer  did  not  accept  the  sur- 
render of  the  premises,  but  demanded  the  rent  of  Mr.  Minock 
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for  each  month  as  it  accrued.  He  refused  payment,  and  Mr. 
Baer  commenced  suit  in  justice's  court  July  11,  1900,  to  re- 
cover the  accrued  rent.  The  case  was  appealed  to  the  circuit 
court,  where  a  jury  rendered  a  verdict  in  favor  of  defendant. 
Plaintiff  brings  error. 

We  do  not  deem  it  necessary  to  discuss  all  the  assignments 
of  error,  as  a  disposition  of  one  of  them  disposes  of  the  case. 
The  court  was  asked  to  charge  the  jury  that  the  contract  was 
in  writing,  but  declined  to  do  so.  He  said  to  the  jury :  "About 
the  only  thing  for  you  to  decide  in  this  case  is  what  the  eon- 
tract  between  the  parties  respecting  the  leasing  of  the  premises 
on  Third  avenue  was.  You  have  heard  the  testimony  in  this 
case,  and  it  appears  from  the  testimony  of  both  that  they  met 
here  in  the  city  of  Detroit,  and  that  Mr.  Minock  and  Mr.  Baer 
went  up  to  the  premises  and  drove  around  the  surrouhding 
streets,  or  the  streets  in  the  immediate  vicinity;  that  when 
they  parted  Mr.  Minock  at  that  time  paid  him  ten  dollars  upon 
the  lease  of  the  premises.  Their  stories  did  not  agree  as  to 
what  the  lease  was.  Mr.  Baer  tells  you  it  was  a  lease  for  six 
months ;  Mr.  Minock  tells  you  it  was  simply  a  lease  from  month 
to  month ;  and  it  is  for  you,  I  think,  to  decide  which  is  correct. 
Now,  after  they  separated,  Mr.  Baer  wrote  this  letter,  which  I 
will  read  as  far  as  is  essential,  though  I  shall  not  read  the  entire 
letter:  'Detroit,  Mich.,  April  21,  1900.  J.  K.  Minock,  Esq.— 
Dear  Sir:  Herewith  please  find  receipt  for  advance  rent  on 
room  No.  686  Third  avenue,  beginning  May  1st,  1900 ;  rent  $25 
per  month,  first  six  months. '  On  the  24th  of  April  Mr.  Minock 
answered  the  letter  as  follows:  'Dear  Sir:  I  received  your 
letter.  All  is  right.  I  am  loading  two  cars  with  hay  and  pro- 
duce, and  will  be  at  Detroit  as  quick  as  I  can.'  Now,  these 
letters,  together  with  the  conversation  they  had,  I  thipk,  con- 
stitute all  the  evidence  from  which  you  are  to  deduce  the  terms 
of  the  contract  between  them.  You  may  consider  these  letters 
as  bearing  upon  the  question.  If  it  were  not  for  the  fact  that 
I  believe  'rent  $25  per  month,  first  six  months,'  is  ambiguous, 
I  think  it  would  be  doubtless  true  that  the  contract  would  exist 
in  writing;  but  I  am  not  prepared  to  say  to  you  that  'rent  $25, 
first  six  months,'  relates  to  the  term  for  which  the  premises 
were  leased.  You  may  find  that  it  does  so  relate  to  the  term, 
and  yon  may  find  from  the  oral  contract,  from  the  testimony 
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of  Mr.  Baer,  and  from  this  letter  and  the  answer,  'All  is  right,' 
that  it  was  for  six  months ;  but  I  do  not  think  that  the  phrase 
'rent  $25  per  month,  first  six  months,'  necessarily  refers  to  the 
term.  It  may  be  expressive  of  the  rent  alone;  that  is  to  say, 
you  may  find  that  the  rent  was  payable  at  $25  per  month,  and 
was  to  continue  for  six  months  if  he  stayed  that  length  of  time." 
"We  cannot  agree  with  the  learned  circuit  judge  that  there  is 
anything  ambiguous  about  this  correspondence.  The  defend- 
ant says  he  does  not  remember  getting  the  letter  of  April  21st, 
but  does  not  deny  getting  it,  and  clearly  the  letter  of  April  24th 
is  in  answer  to  it.  The  construction  of  the  contract  was  for 
the  court,  and  not  for  the  jury.  Battershall  v.  Stephens,  34 
Mich.  68;  Wagner  v.  Egleston,  49  Mich.  218,  13  N.  W.  522; 
Brown  v.  Schiappacasse,  115  Mich.  47,  72  N.  W.  1096 ;  Kanney 
Y,  Higby,  5  Wis.  62;  Scanlan  v.  Hodges,  3  C.  C.  A.  113,  52  Fed. 
354.  Under  the  proofs  the  plaintiff  was  entitled  to  an  instruc- 
tion to  the  jury  that  he  was  entitled  to  recover  two  months' 
rent.    Scott  v.  Beecher,  91  Mich.  594,  52  N.  W.  20. 

Judgment  is  reversed,  and  new  trial  ordered. 
GRANT,  J.,  did  not  sit.    The  other  justices  concurred. 


Oral  Agreement.    Statute  of  Frauds.    Action  for  Bent. 

MATTHEWS  v.  CARLTON. 
189  Mass.  285,  75  N.  E.  637.    1905. 

Appeal  from  Superior  Court,  Worcester  County. 

Action  of  contract  by  Robert  F.  Matthews  against  Herbert 
E.  Carlton.  Judgment  was  rendered  for  defendant  upon  agreed 
facts,  and  plaintiff  appealed.    Affirmed. 

KNOWLTON,  C.  J.  This  case  comes  before  us  on  an  agreed 
statement  of  facts,  by  which  it  appears  that,  in  the  early  part 
of  June,  1904,  the  defendant  "orally  agreed  to  hire  a  tenement 
of  the  plaintiff  *  *  *  at  $25  per  month,  beginning  on  the 
1st  day  of  July,  1904. "  The  tenement  was  then  occupied  by  a 
tenant,  who  was  to  hold  it  until  July  1, 1904,  and  who  paid  the 
plaintiff  his  rent  up  to  that  date.  With  the  consent  of  this 
tenant,  who  was  then  occupying  the  tenement,  the  defendant 
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* 

moved  a  part  of  his  goods  into  the  tenement.  The  tenant  after- 
wards moved  out,  and  the  defendant  moved  other  goods  in, 
but  subsequently,  before  the  1st  day  of  July,  moved  all  the 
goods  out  and  notified  the  plaintiff  that  he  should  not  take  the 
tenement.  The  question  is  whether  the  defendant  is  liable  to 
the  plaintiff  for  rent  for  the  month  of  July.  His  moving  a  part 
of  his  goods  into  the  house  in  June,  with  the  consent  of  the 
tenant  then  in  possession,  and  his  subsequent  removal  of  them 
before  the  expiration  of  the  term  of  the  tenant,  does  not  affect 
his  rights.  He  was  not  in  possession  under  his  contract  with 
the  plaintiff,  and  he  never  became  a  tenant  of  the  plaintiff. 
He  never  entered  under  his  agreement,  but,  on  the  contrary, 
before  the  time  when  his  term  was  to  begin  he  gave  the  plaintiff 
notice  that  he  should  not  enter. 

By  Rev.  Laws,  c.  127,  §  3,  it  is  provided  that  an  estate  or 
interest  in  land,  created  without  an  instrument  in  writing 
signed  by  the  grantor  or  his  attorney,  shall  have  the  force  and 
effect  of  an  estate  at  will  only,  and  that  "no  estate  or  interest 
in  land  shall  be  assigned,  granted,  or  surrendered,  unless  by 
such  writing  or  by  operation /of  law."  The  oral  agreement, 
therefore,  gave  the  defendant  no  estate  or  interest  in  the  land, 
and  under  this  section,  as  weU  as  under  Rev.  Laws,  c.  74,  §  1, 
el.  4,  no  action  could  be  maintained  for  the  enforcement  of  it. 

The  plaintiff's  declaration  contains  two  counts — one  for  so- 
called  rent  or  for  use  and  occupation,  and  the  other  for  dam- 
ages for  a  breach  of  the  oral  agreement.  The  first  count  can- 
not be  maintained,  because  the  relation  of  landlord  and  tenant 
never  existed  between  the  parties.  The  defendant  declined  to 
become  the  plaintiff's  tenant  before  the  time  fixed  for  the  be- 
ginning of  the  term.  There  can  be  no  liability  of  this. kind 
without  an  occupation  by  a  tenant,  actual  or  constructive,  as 
well  as  a  contract,  express  or  implied.  Rogers  v.  Coy,  164 
Mass.  391,  41  N.  E.  652;  Bacon  v.  Parker,  137  Mass.  309-312; 
Central  Mills  v.  Hart,  124  Mass.  123 ;  Leonard  v.  Kingman,  136 
Mass.  123;  Merrill,  Adm.  v.  Bullock,  105  Mass.  486;  Eastman 
V.  Anderson,  119  Mass.  526-531;  Larkin  v.  Avery,  23  Conn.  304. 
The  second  count  is  upon  an  agreement  which  is  within  the 
Statute  of  Frauds.  Rev.  Laws,  c.  74,  §  1,  cl.  4 ;  White  v.  Wie- 
land,  109  Mass.  291;  Parker  v.  Tainter,  123  Mass.  185. 

Judgment  for  the  defendant. 
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CONDITIONS,  RESERVATIONS  AND  EXCEPTIONS. 

Conditions  Precedent  Distinguished  from  Conditions 
Subsequent. 

FRANK  V.  STRATFORD-HANDCOCK. 

13  Wyo.  37,  77  Pac.  134,  67  L.  R.  A.  571,  110  Am.  St. 
Rep.  963.     1904. 

POTTER,  J.  *  *  *  Conditions  precedent  are  to  be 
strictly  complied  with.  Such  a  condition  is  one  that  must  hap- 
pen or  be  performed  before  the  estate  dependent  upon  it  can 
arise  or  be  enlarged,  while  a  condition  subsequent  defeats  the 
estate  in  case  it  does  not  happen  or  is  not  performed.  In  deter- 
mining whether  a  particular  provision  amounts  to  a  condition 
or  npt,  the  rule  is  that  the  intention  of  the  grantor  governs. 
Such  intention  is  to  be  gathered  from  the  whole  instrument  and 
the  existing  facts.  The  authorities  lay  down  the  principle  that 
whether  a  condition  is  precedent  or  subsequent  depends  upon  the 
intent  of  the  parties,  as  collected  from  the  whole  contract,  what-' 
ever  the  order  in  which  they  are  found,  or  the  manner  ia  which 
they  are  expressed,  although  certain  words  are  customary  when 
a  condition  rather  than  a  covenant  is  intended.  But  it  seems 
that  the  same  words  may  be  employed  to  create  either  a  covenant 
or  a  condition.  The  words  employed  in  the  beginning  of  the 
instrument  are  words  of  present  demise.  It  reads:  "This  article 
of  agreement,  made  and  entered  into  this  4th  day  of  April, 
1901,  by  and  between  Abe  Prank,  party  of  the  first  part, 
and  S.  Henrietta  Carlile-Kent,  party  of  the  second  part,  wit- 
nesseth:  That  the  party  of  the  first  part  has  this  day  leased 
to  the  party  of  the  second  part  the  following  described  lands 
[description]  for  a  term  of  six  months  from  April  1,  1901,  and 
the  party  of  the  second  part  agrees  to  pay  as  rental  of  said 
premises  the  taxes  on  the  same  for  the  current  year  1901." 
Then  follows  the  clause  giving  the  privilege  of  purchase,  and 
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following  that  are  the  other  agreements  as  to  the  use  of  the 
premises,  and  the  instrument  then  concludes  with  the  agreement 
for  the  deposit  that  is  quoted  in  an  earlier  part  of  this  opinion. 
The  deposit  was  required  for  a  specified  purpose,  viz.,  to 
secure  the  faithful  performance  by  plaintiff,  the  lessee,  of  the 
lease,  and  the  payment  of  the  taxes.  She  had  agreed  to  keep  the 
fences  and  buildyigs  in  repair,  to  refrain  from  pasturing  stock 
upon  certain  designated  lands,  and  to  limit  her  use  of  the  prem- 
ises in  other  respects ;  and  the  only  rental  was  to  be  taxes  for 
the  year,  and  a  certaiu  portion  of  the  crops,  should  she  not 
exercise  the  option  of  purchase.  Now,  we  know,  as  the  parties 
doubtless  also  knew,  that  the  taxes  would  not  become  due  or 
payable  until  a  very  short  time  before  the  expiration  of  the 
lease.  The  statutes  require  the  tax  list  to  go  into  the  hands  of 
the  collector  by  the  third  Monday  of  September,  and  the  taxes 
would  not  become  delinquent  until  the  last  day  of  December. 
Indeed,  the  amount  of  the  taxes  could  not  have  been  ascertained 
until  September.  Here,  then,  is  to  be  perceived  a  substantial 
reason  for  the  requirement  of  security  in  advance.  A  reason  is 
also  to  be  found  in  the  nature  of  the  covenants  of  the  plaintiff 
respecting  the  use  to  be  made  of  certain  parts  of  the  premises, 
as  well  as  to  the  keeping  of  the  improvements  in  repair.  This 
would  all  indicate  that  the  agreement  for  the  security  was  in- 
tended as  a  condition,  rather  than  a  mere  covenant.  Moreover, 
as  a  covenant,  it  would  have  added  nothing  substantially  to  the 
contract.  The  damages  that  might  be  recovered  upon  its  breach 
could  not  have  exceeded  the  damages  sustained  by  a  breach  of 
the  covenants  which  it  was  intended  to  secure ;  and  those  dam- 
ages would  be  as  capable  of  recovery  by  assigning  and  proving 
a  breach  of  the  principal  covenants.  The  very  nature  of  the 
provision  would  seem  to  stamp  it  as  a  condition  precedent. 
There  would  be  little  necessity  for  requiring  security  by  a  de- 
posit of  money  after  the  time  for  performance  of  the  lease  had 
expired,  and  the  lessee  had  enjoyed  on  her  part  all  its  benefit. 
As  no  time  for  making  the  deposit  was  stated,  doubtless  a  rea- 
sonable time  would  be  implied,  and,  had  the  lessee  been  out  of 
possession,  a  tender  of  the  security  and  demand  for  possession 
within  a  reasonable  time  might  no  doubt  have  entitled  her  to 
possession  under  the  lease.  But  no  such  question  arises  here. 
It  was  clearly  proven,  and  so  found  by  the  court,  that  she  was  in 
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possession  at  and  prior  to  the  making  of  the  contract.  There 
is  nothing  in  the  evidence  to  show  that  Prank  did  any  act  to- 
ward placing  her  in  possession;  nor  is  the  title  or  right  under 
which  she  had  been  in  possession  disclosed,  except,  perhaps,  it 
may  be  inferred  from  a  circumstance  to  which  we  shall  have 
occasion  to  refer.  There  is  no  question  of  waiver  of  the  condition 
which  we  are  permitted  to  consider.  The  pleadings  set  out  a  full 
compliance  with  all  conditions;  and  the  judgment  of  the  court 
was  based  upon  a  finding  that  they  had  been  substantially 
complied  with.    •    •    • 


Vl-43  673 


CHAPTER  V. 

COVENANTS. 

No  Implied  Covenant  That  an  Unfurnished  Dwelling  Is  Fit  for 

Habitation. 

DALY  V.  WISE. 

132  N.  Y.  306,  30  N.  E.  837.    1892. 

Appeal  from  common  pleas  of  New  York  pity  and  county, 
general  term. 

Action  by  Maria  L.  Daly  against  John  S.  Wise  to  recover 
rent.  Plaintiff  obtained  judgment,  which  was  affirmed  by  the 
general  term.    Defendant  appeals.    Affirmed. 

The  other  facts  fully  apjiear  in  the  following  statement  by 
FOLLETT,  C.  J.: 

September  27,  1888,  the  litigants  entered  into  a  written  lease 
by  which  the  plaintiff  let  to  the  defendant  an  unfurnished 
dwelling,  known  as  "334  West  Fifty-Eighth  Street,"  in  the 
city  of  New  York,  for  one  year  from  October  15,  1888,  for 
$1,800,  payable  $150  October  15,  1888,  and  a  like  sum  on  the 
15th  day  of  each  succeeding  month.  The  lease  contained  no 
covenant  in  respect  to  the  then  condition  of  the  house,  nor  that 
the  lessor  should  put  or  keep  it  in  repair.  November  15,  1888, 
the  defendant  began  to  occupy  the  premises,  paid  the  rent  for 
four  months,  until  January  15,  1889,  and  continued  ia  occupa- 
tion until  February  2,  1889,  when  he  abandoned  them  because 
of  their  unsanitary  condition,  arising  from  defective  plumbing. 
February  4,  1890,  this  action  was  begun  to  recover  the  sums 
due  by  the  terms  of  the  lease  on  the  15th  day  of  February, 
March,  April,  and  May,  1889,  $600  in  all,  with  interest.  The 
defendant  answered  that  he  was  induced  to  enter  into  the  lease 
by  the  oral  representation  of  the  plaintiff's  agent  "that  the 
building  on  said  premises  was  properly  constructed  and  in 
thorough  repair,  the  more  especially  in  the  matter  of  jplumbing 
and  sanitary  arrangements;  and  that  this  defendant  signed 
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said  lease,  relying  upon  the  faith  of  said  representation^o  made 
as  aforesaid."  It  was  also  alleged:  "That,  when  defendant 
entered  into  possession  of  said  premises,  it  was  discovered  that 
said  representations  were  untrue,  and  that  said  premises  were 
unfit  for  the  purposes  of  a  residence,  in  that  there  existed  hid- 
den defects  in  the  plumbing  and  construction  of  the  sewer  and 
other  pipes,  and  the  sanitarian  arrangements  in  the  buildings 
thereon.  That  such  defects  were  concealed  from  view,  and  were 
not  discovered  until  the  effect  thereof  became  apparent  in 
the  health  of  the  defendant's  family.  That  by  reason  of  said 
defects  the  said  building  became  charged  with  sewer  gas  and 
other  foul  and  poisonous  odors,  thereby  causing  the  defendant, 
his  wife,  children,  and  servants,  to  become  sick,  and  in  great 
danger  of  death ;  and  they  so  continued  sick  and  in  danger  un- 
til the  defendant  was  evicted  from  said  premises,  as  hereinafter 
set  out."  At  the  close  of  the  evidence,  neither  party  asked  to 
have  any  question  of  fact  submitted  to  the  jury,  but  each  moved 
that  a  verdict  be  directed  in  his  or  her  favor.  The  defendant 's 
motion  was  refused,  and  he  excepted ;  but  the  plaintiff's  motion 
was  granted,  and  the  defendant  again  excepted.  No  other 
exceptions  are  contained  in  the  record,  and  the  only  questions 
reviewable  in  this  court  are  those  presented  by  the  two  excep- 
tions mentioned.  A  judgment  was  entered  on  the  verdict  for 
the  plaintiff,  which  was  afSrmed  at  general  term.  No  opinion 
was  written,  but  the  (?ase  was  decided  upon  the  opinion  of  the 
same  court  in  another  action,  arising  over  the  same  lease.  7. 
N.  Y.  Supp.  902. 

FOLLETT,  C.  J.  (after  stating  the  facts.)  In  ease  neither 
party  requests  to  have  any  question  of  fact  submitted  to  the 
-jury,  but  each  asks  that  a  verdict  be  directed  in  his  favor,  the 
court  is  authorized  to  determine  the  fact  in  issue;  and  upon 
appeal  the  disputed  facts  are  deemed  to  have  been  determined 
in  favor  of  the  party  for  whom  the  verdict  is  directed.  Kirtz  v. 
Peck,  113  N.  Y.  222,  21  N.  E.  Eep.  130;  Dillon  v.  Cockroft,  90 
N.  Y.  649;  Provost  v.  McEncroe,  102  N.  Y.  650,  5  N.  E.  Eep.  795. 
This  case  must  be  determined  upon  the  theory  that  all  the  dis- 
puted facts  have  been  found  in  favor  of  the  plaintiff. 

In  ease  the  whole  of  an  unfurnished  dwelling  is  leased  for  a 
definite  term,  under  a  single  contract,  which  contains  no  cove- 
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nant  that  the  premises  are  in  good  repair,  or  that  the  lessor  will 
put  or  keep  them  so,  the  law  does  not  imply  a  covenant  on  the 
part  of  the  lessor  that  the  dwelling  is  without  inherent  defects, 
rendering  it  unfit  for  a  residence.  Franklin  v.  Brown,  118  N.  Y. 
110,  23  N.  E.  Rep.  126.  In  Smith  v.  Marrable,  11  Mees.  &  W.  5, 
a  contrary  rule  was  laid  down  by  Baron  Parke.  That  case 
arose  out  of  a  contract  to  let  a  furnished  dwelling  for  six  weeks 
at  eight  guineas  per  week.  The  tenant  moved  in,  but  found 
the  house  so  infested  with  bugs  that  it  was  uninhabitable,  and 
at  the  end  of  the  first  week  left,  paying  the  rent  for  that  week. 
In  an  action  brought,  it  was  held,  in  the  opinion  delivered  by 
Baron  Parke,  concurred  in  by  Barons  Alderson  and  Gumey, 
"that  if  the  demised  premises  are  incumbered  with  a  nuisance 
of  so  serious  a  nature  that  no  person  can  reasonably  be  expected 
to  live  in  them  the  tenant  is  at  liberty  to  throw  them  up.  This 
is  not  the  case  of  a  contract  on  the  part  of  the  landlord  that  the 
premises  were  free  from  this  nuisance.  It  rather  rests  in  an 
implied  condition  of  law,  that  he  undertakes  to  let  them  in  a 
habitable  state."  Chief  Baron  Abinger  concurred  upon  the 
ground  that  "a  man  who  lets  a  ready-furnished  house  surely 
does  so  under  the  implied  condition  or  obligation — call  it  which 
you  will — ^that  the  house  is  in  a  fit  state  to  be  inhabited. ' '  The 
opinion  of  Baron  Parke  was  rested  on  the  authority  of  Edwards 
V.  Etherington,  Ryan  &  M.,  268,  7  Dowl.  &  R.  117,  and  Collins 
V.  Barrow,  1  Moody  &  R.  112,  both  of  which  cases,  together 
with  Salisbury  v.  Marshal,  4  Car.  &  P.  65,  are  expressly  over- 
ruled by  Hart  v.  "Windsor,  12  Mees.  &  "W.  68,  in  which  Parke, 
B.,  said:  "We  are  under  no  necessity  of  deciding  in  the  pres- 
ent case  whether  that  of  Smith  v.  Marrable  be  law  or  not.  It  is 
distinguishable  from  the  present  case  on  the  ground  on  which  it 
was  put  by  Lord  Abinger,  both  on  the  argument  of  the  case 
itself,  but  more  fully  in  that  of  Sutton  v.  Temple,  12  Mees.  & 
W.  52,  for  it  was  the  case  of  a  demise  of  a  ready-furnished 
house  for  a  temporary  residence  at  a  watering  place.  It  was 
not  a  lease  of  real  estate,  merely.  But  that  case  certainly  can- 
not be  supported  on  the  ground  on  which  I  rested  my  judg- 
ment." Smith  V.  Marrable  was  decided  at  Hilary  term,  1843, 
and  Hart  v.  Windsor  and  Sutton  v.  Temple  at  Michaelmas  term 
of  the  same  year.  The  rule  laid  down  in  Smith  v.  Marrable  by 
Abinger,  C.  B.,  as  applicable  to  furnished  houlies,  has  been  fol- 
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lowed  in  Campbell  v.  Lord  Wenlock,  4  Fost.  &  F.  716,  and  Wil- 
son V.  Hatton,  2  Exch.  Div.  336,  but  the  rule  as  stated  by  Parke, 
B.,  has  not  been  f&llowed  in  England  or  in  this  state.  Franklin 
V.  Brown,  118  N.  Y.  110,  23  N.  E.  Rep.  126.  The  defendant  can- 
not escape  liability  for  rent  on  the  ground  that  the  law  implied 
a  covenant  that  the  dwelling  was  fit  for  habitation. 

Is  the  evidence  contained  in  the  record  sufficient  to  have 
required  the  trial  court  to  have  held,  as  a  matter  of  law,  that 
the  plaintiff  fraudulently  represented  that  the  dwelling  and  its 
fixtures  were  in  good  condition,  or  that  she  fraudulently  con- 
cealed from  the  plaintiff  the  fact  that  it  was  in  an  unsanitary 
condition?  In  case  the  owner  of  a  dwelling  knows  that  it  has 
secret  defects  and  conditions  rendering  it  unfit  for  a  residence, 
and  fraudulently  represents  to  one  who  becomes  a  tenant  that 
the  defects  and  conditions  do  not  exist,  or  if  he  fraudulently 
conceals  their  existence  from  him,  the  lessee,  if  he  abandons 
the  house  for  such  cause,  will  not  be  liable  for  subsequently 
accruing  rent.  "Wallace  v.  Lent,  1  Daly,  481 ;  Jackson  v.  Odell, 
12  Daly,  345 ;  Rhiuelander  v.  Seaman,  13  Abb.  N.  C.  455 ;  Cesar 
V.  Karutz,  60  N.  T.  229.  In  the  case  at  bar  the  defendant  testi- 
fied, and  in  this  he  was  not  contradicted,  that,  when  he  first 
went  to  the  house  with  the  plaintiff's  agent,  he  said:  "I  com- 
plained to  him  [the  agent]  at  the  time  that  I  thought  some  of 
the  plumbing  looked  old.  He  said  that  Mrs.  Daly  was  very 
stiff, — determiued  not  to  put  in  any  new ;  that  it  was  all  in  good 
condition;  that  they  had  fixed  it  as  they  thought  it  ought  to 
be."  This  is  the  only  representation  which  was  made  by  the 
plaintiff  or  her  agent  in  respect  to  the  sanitary  condition  of  the 
dwelling.  It  was  not  shown  that  the  plaintiff  or  the  agent 
knew  that  the  representations  were  false,  or  that  the  plumbing 
was  out  of  order,  and  fraudulently  concealed  the  fact.  This 
takes  the  case  out  of  the  rule  above  referred  to,  in  respect  to 
the  owner's  liability  in  case  he  fraudulently  misrepresents  the, 
condition  of  the  dwelling,  or,  knowing  that  it  is  in  bad  condi- 
tion, fraudulently  conceals  the  fact  from  the  person  who  be- 
comes the  lessee.  Is  the  plaintiff  liable  for  having  stated  that  a 
material  fact  existed  which  did  not  exist,  i.  e.,  that  the  plumbing 
was  in  good  order,  upon  the  theory  that  she  was  bound  to  know 
whether  or. not  the  statement  was  true?  In  case  a  party,  for 
the  purpose  of  inducing  another  to  contract  with  him,  states, 
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on  his  personal  knowledge,  that  a  material  fact  does  or  does 
not  exist,  without  having  knowledge  whether  the  statement 
is  true  or  false,  and  without  having  reasonable  grounds  to  be- 
lieve it  to  be  true,  he  is  liable  in  fraud,  if  the  statement  is  relied 
on,  and  is  subsequently  found  to  be  false,  although  he  had  no 
actual  knowledge  of  the  untruth  of  the  statement.  Bennett  v. 
Judson,  21  N.  Y.  238 ;  Marsh  v.  Falker,  40  N.  Y.  562 ;  Oberlander 
V.  Speiss,  45  N.  Y.  175 ;  Wakeman  v.  Dalley,  51  N.  Y.  27 ;  2 
Pom.  Eq.  Jur.  §§887,  888;  Storj-,  Eq.  Jur.  §193.  It  does  not 
appear  that  the  plumbing  had  not  been  fixed  as  stated,  nor  that 
the  statement  that  "it  was  all  in  good  condition"  was  made 
without  actual  or  supposed  knowledge  of  its  condition,  nor 
that  it  was  made  in  bad  faith;  and  we  think  the  case  does  not 
fall  within  the  principle  of  the  authorities  last  cited.  The 
defendant  cannot  escape  liability  on  the  ground  that  the  state- 
ment of  the  agent  amounted  to  a  warranty,  because  it  is  not  so 
pleaded  in  the  answer.  The  judgement  should  be  affirmed,  with 
costs. 

All  concur. 

Lease  of  Furnished  Booms.    Implied  Covenant  That  They  Are 
Fit  for  Immediate  Habitation. 

INGALLS  V.  HOBBS. 

156  Mass.  348,  31  N.  E.  286.    1892. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Sarah  P.  Ingalls  and  others  against  Warren  D. 
Hobbs  to  recover  rent  for  a  dwelling  house.  Defendant  had 
judgment  on  an  agreed  statement  of  facts,  and  plaintiffs  appeal. 
Affirmed. 

KNOWLTON,  J.  This  is  an  action  to  recover  $500  for  the 
use  and  occupation  of  a  furnished  dwelling  house  at  Swamp- 
scott  during  the  summer  of  1890.  It  was  submitted  to  the 
superior  court  on  what  is  entitled  an  "agreed  statement  of  evi- 
dence, ' '  by  which  it  appears  that  the  defendant  hired  the  prem- 
ises of  the  plaintiffs  for  the  season,  as  a  furnished  house, 
provided  with  beds,  mattresses,,  matting,  curtains,  chairs,  tables, 
kitchen  utensils,  and  other  articles  which  were  apparently  in 
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good  condition,  and  that  when  the  defendant  took  possession  it 
was  found  to  be  more  or  less  infested  with  bugs,  so  that  the 
defendant  contended  that  it  was  unfit  for  habitation,  and  for 
that  reason  gave  it  up,  and  declined  to  occupy  it.  The  agreed 
statement  concludes  as  follows:  "If,  under  the  above  circum- 
stances, said  house  was  not  fit  for  occupation  as  a  furnished 
house,  and,  being  let  as  such,  there  was  an  implied  agreement 
or  warranty  thart  the  said  house  and  furniture  therein  should  be 
fit  for  use  and  occupation,  judgment  is  to  be  for  the  defendant, 
with  costs.  If,  however,  under  said  circumstances,  said  house 
was  fit  for  occupation  as  a  furnished  house,  or  there  was  no 
such  implied  agreement  or  warranty,  judgment  is  to  be  for  the 
plaintiffs  in  the  sum  of  $500,  with  interest  from  the  date  of  the 
writ,  and  costs." 

Judgment  was  ordered  for  the  defendant,  and  the  plaintiffs 
appealed  to  this  court. 

The  agreement  of  record  shows  that  the  facts  were  to  be 
treated  by  the  superior  court  as  evidence  from  which  infer- 
ences of  fact  might  be  drawn.  The  only  "matter  of  law 
apparent  on  the  record"  which  can  be  considered  as  an 
appeal  in  a  case  of  this  kind  is  the  question  whether  the 
judgment  is  warranted  by  the  evidence.  Pub.  St.  c.  152, 
§10;  Rand.  v.  Hanson,  154  Mass.  87,  28  N.  E.  Rep.  6; 
Mayhew  v.  Durfee,  138  Mass.  584;  Railroad  Co.  v.  "Wilder,  137 
Mass.  536;  Hecht  v.  BatcheUer,  147  Mass.  335, 17  N.  E.  Rep.  651; 
Fitzsimmons  v.  Carroll,  128  Mass.  401 ;  Charlton  v.  Donnell,  100 
Mass.  229.  The  facts  agreed  warrant  a  finding  that  the  house 
was  unfit  for  habitation  when  it  was  hired,  and  we  'are  there- 
fore brought  directly  to  the  question  whether  there  was  an  im- 
plied agreement  on  the  part  of  the  plaintiff  that  it  was  in  a 
proper  condition  for  immediate  use  as  a  dwelling  house.  It  is 
well  settled,  both  in  this  commonwealth  and  in  England,  that 
one  who  lets  an  unfurnished  building  to  be  occupied  as  a 
dwelling  house  does  not  impliedly  agree  that  it  is  "fit  for 
habitation. 

Button  V.  Gerrish,  9  Cush.  89 ;  Foster  v.  Peyser,  Id.  242 ;  Stevens 
V.  Pierce,  151  Mass.  207,  23  N.  E.  Rep.  1006 ;  Sutton  v.  Temple, 
12  Mees.  &  W:  52 ;  Hart  v.  Windsor,  Id.  68.  In  the  absence  of 
fraud  or  a  covenant,  the  purchaser  of  real  estate,  or  the  hirer 
of  it  for  a  term,  however  short,  takes  it  as  it  is,  and  determines 
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for  himself  whether  it  will  serve  the  purpose  for  which  he  wants 
it;  He  may,  and  often  does,  contemplate  making  extensive  re- 
pairs upon  it  to  adapt  it  to  his  wants.  But  there  are  good  rea- 
sons why  a  different  rule  should  apply  to  one  who  hires  a  fur- 
nished room,  or  a  furnished  house,  for  a  few  days,  or  a  few 
weeks  or  months.  Its  fitness  for  immediate  use  of  a  particular 
kind,  as  indicated  by  its  appointments,  is  a  far  more  important 
element  entering  into  the  contract  than  when  there  is  a  mere 
lease  of  real  estate.  One  who  lets  for  a  short  term  a  house 
provided  with  all  furnishings  and  appointments  for  immediate 
residence  may  be  supposed  to  contract  in  reference  to  a  well- 
understood  purpose  of  the  hirer  to  use  it  as  a  habitation.  An 
important  part  of  what  the  hirer  pays  for  is  the  opportunity 
to  enjoy  it  without  delay,  and  without  the  expense  of  preparing 
it  for  use. 

It  is  very  difficult,  and  often  impossible,  for  one  to  deter- 
mine on  inspection  whether  the  house  and  its  appointments 
are  fit  for  the  use  for  which  they  are  immediately  wanted, 
and  the  doctrine  caveat  emptor,  which  is  ordinarily  applicable 
to  a  lessee  of  real  estate,  would  often  work  injustice  if  applied 
to  cases  of  this  kind.  It  would  be  unreasonable  to  hold,  under 
such  circumstances,  that  the  landlord  does  not  impliedly  agree 
that  what  he  is  letting  is  a  house  suitable  for  occupation  in  its 
condition  at  the  time.  This  distinction  between  furnished  and 
unfurnished  houses  in  reference  to  the  construction  of  con- 
tracts for  letting  them,  when  there  are  no  express  agreements 
about  their  condition,  has  long  been  recognized  in  England, 
where  it  is  held  that  there  is  an  implied  contract  that  a  fur- 
nished house  let  for  a  short  time  is  in  proper  condition  for  im- 
mediate occupation  as  a  dwelling.  Smith  v.  Marrable,  11  Mees. 
&  W.  5 ;  Wilson  V.  Hatton,  2  Exeh.  Div.  336 ;  "Warehouse  Co.  v. 
Carr,  5  C.  P.  Div.  507;  Sutton  v.  Temple,  ubi  supra;  Hart  v. 
Windsor,  ubi  supra ;  Bird  v.  Lord  Greville,  1  Cababe  &  E.  317 ; 
Charsley  v.  Jones,  53  J.  P.  Q.'  B.  280.  In  Dutton  v.  Gerrish,  9 
Cush.  89,  Chief  Justice  Shaw  recognizes  the  doctrine  as  ap- 
plicable to  furnished  houses;  and  in  Edwards  v.  McLean,  122 
N.  Y.  302,  25  N.  E.  Rep.  483 ;  Smith  v.  Marrable,  and  Wilson  v. 
Hutton,  cited  above,  are  referred  to  with  approval,  although 
held  inapplicable  to  the  question  then  before  the  court.  See 
Cleves  V.  Willoughby,  7  Hill,  83 ;  Franklin  v.  Brown,  118  N.  T. 
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110,  23  N.  E.  Rep.  126.  "We  are  of  opinion  that  in  a  lease  of 
a  completely  furnished  dwelling  house  for  a  single  season  at  a 
summer  watering  place  there  is  an  implied  agreement  that  the 
house  is  fit  for  habitation,  without  greater  preparation  than  one 
hiring  it  for  a  short  time  might  reasonably  be  expected  to  make 
in  appropriating  it  to  the  use  for  which  it  was  designed. 

Judgment  affirmed. 
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CHAPTER  VI. 

FIXTURES. 

General  Nature  of  Fixtures.   Rules  for  Determining.   Tenant's 

Fixtures  Distinguished  from  Fixtures  as  Between 

Vendor  and  Vendee.    Electric  Light  Fixtures. 

CANNING  V.  OWEN. 

22  R.  I.  624,  48  Atl.  1033,  84  Am.  St.  Rep.  858.    1901. 

Action  by  Letitia  A.  Canning  against  Ellen  I.  Owen  and 
others.  Judgment  was  rendered  for  plaintiff,  and  defendants 
filed  a  petition  for  a  new  trial.    Petition  granted. 

TILLINGHAST,  J.  One  of  the  grounds  of  the  defendants' 
petition  for  a  new  trial  is  that  the  trial  court  allowed  testimony 
to  be  introduced  by  the  plaintiff  as  to  the  conversion  by  de- 
fendants of  certain  electric  light  fixtures  which  had  been  at- 
tached to  the  Lake  View  Hotel  property  by  plaintiff  while  she 
owned  the  same,  and  which  fixtures,  at  the  time  they  were  so 
attached,  were  intended  by  the'  plaintiff  to  be  and  remain  a  part 
of  the  real  estate.  She'  did  not  detach,  or  attempt  to^  detach, 
said  fixtures  until  some  time  after  the  hotel  property  was  sold 
under  the  mortgage  thereof  given  by  her.  The  question  raised 
by  the  ruling  complained  of  is  whether  such  fixtures,  so  annexed 
to  the  freehold,  remained  personal  property,  so  as  to  enable 
the  mortgagor  to  maintain  trover  against  the  purchaser  of  the 
real  estate  at  the  mortgagee 's  sale,  for  refusal  to  give  them  up 
on  demand.  There  is  considerable  conflict  in  the  authorities  as 
to  whether  such  fixtures  pass  by  a  conveyance  of  the  land  on 
which  they  are  placed  or  with  which  they  are  connected. 
Under  the  New  York  decisions,  gas  fixtures  which  are  screwed 
onto  the  gas  pipes  of  a  building  are  held  not  to  be  so  attached 
to  the  building  as  to  form  part  of  the  realty.  The  decisions 
there  seem  to  proceed  upon  the  ground  that  such  fixtures  as 
are  capable  of  being  easily  detached  from  the  building,  with- 
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out  physical  injury  thereto,  are  mere  furniture,  and  therefore 
not  appurtenances  to  the  building.  See  McKeage  v.  Insurance 
Co.,  81  N.  Y.  38,  and  eases  cited.  In  Vaughen  v.  Haldeman, 
33  Pa.  522,  it  was  held  that  gas  fixtures  attacljed  to  the  gas 
pipes  by  the  owner  of  the  premises  were  mere  personal  chattels, 
and  not  "fixtures,"  in  the  proper  sense  of  the  term,  and  hence 
did  not  pass  by  a  sheriff's  deed  of  the  real  estate.  In  partial 
support  of  the  opinion,  the  court  cites  Lawrence  v.  Kemp,  1  Duer 
363,  where  it  was  decided  that  gas  fixtures,  when  placed  by  a 
tenant  in  a  shop  or  store;  although  fastened  to  the  building,  are 
not  fixtures,  as  between  landlord  and  tenant ;  and  also  Wall  v. 
Hinds,  4  Gray,  256,  where  it  was  held  that  a  lessee  could  take 
away  gas  pipes  put  in  by  him  into  a  house  leased  to  him  for  a 
hotel,  and  kept  in  place  in  the  rooms  by  metal  bands,  though 
some  of  them  passed  through  wooden  ornaments  of  the  ceiling, 
which  were  cut  away  for  their  removal.  Prom  the  fact  that 
the  court  cited  these  cases,  it  would  seem  that  it  took  the 
view  that  substantially  the  same  rule  obtains  regarding  fixtures 
between  vendor  and  vendee  of  real  estate  as  obtains  between 
landlord  and  tenant,  which  is  clearly  not  so.  The  other  case 
cited  in  support  of  the  opinion,  viz.,  Montague  v.  Dent,  10  Rich. 
135,  was  clearly  in  point,  as  there  it  was  held  that  gas  fixtures, 
such  as  chandeliers  and  side  brackets,  attached  to  the  gas  pipes 
by  the  owner  of  the  premises,  were  mere  personal  property,  and 
not  fixtures,  and  hence  did  not  pass  by  a  sheriff's  sale  of  the 
real  estate  to  which  they  were  attached.  In  Minnesota  the  same 
rule  obtains  as  to  gas  fixtures,  although  the  court,  while  holding 
that  they  are  not  part  of  the  realty,  admits  that  it  is  only  by 
reason  of  an  arbitrary  and  inconsistent  exception,  which  has 
been  established  by  the  authorities,  that  it  feels  called  upon  to 
so  hold.  The  court  say  that  the  distinction  between  radiators, 
which  it  holds  to  be  part  of  the  realty,  and  gas  fixtures,  is  not 
clear  in  principle.  See  Capehart  v.  Foster,  61  Minn.  132,  63 
N.  W.  257.  In  speaking  of  radiators,  the  court  say:  "Such 
radiators  are  an  essential  part  of  such  plant,  and  are  rarely 
furnished  by  tenants  or  temporary  occupants  of  buildings  as 
a  part  of  the  furniture  brought  with  them  or  carried  away 
with  them,  but  the  owner  who  furnishes  the  rest  of  such  plant 
usually  furnishes  the  radiators  a;lso.  "When,  under  ordinary 
circumstances,  the  owner  of  the  building  attaches  such  radiators 
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to  his  steam  plant,  it  should  be  held  that  he  intended  them  to 
be  permanently  annexed  to  the  realty.  We  are  cited  to  Bank  v. 
North,  160  Pa.  303,  28  Atl.  694,  which  holds  to  the  contrary. 
This  case  holds  that  such  radiators  are  analogous  to  gas  fixtures, 
and  therefore  not  a  part  of  the  realty.  By  following  the  same 
process  of  reasoning  by  analogy,  you  would  strip  a  house  of  all 
modem  improvements,  and  by  continuing  the  process  you 
would  overturn  the  greater  part  of  the  law  of  fixtures.  A  cor- 
rect rule  should  not,  in  this  manner,  be  overturned  by  an  incon- 
sistent exception."  The  court  did^hold,  however,  that  the 
electric  annunciator,  which  was  attached  to  the  wall,  and  to  all 
the  wires  of  the  electric  call  or  electric  bell  system  of  the  hotel, 
was  a  part  of  the  realty.  Massachusetts  decisions  are  classed, 
in  the  American  and  English  Encyclopedia  of  Law  (volume  13, 
New  Ed.,  666),  with  those  which  hold  that  gas  fixtures  are,  not 
a  part  of  the  realty  as  between  vendor  and  vendee;  and  the 
plaintiff's  counsel  cites  Guthrie  v.  Jones,  108  Mass.  191,  and 
Towne  v.  Fiske,  127  Mass.  125,  in  support  of  this  view.  The 
first-named  case  is  clearly  not  in  point,  as  it  was  a  case  between 
landlord  and  tenant.  And,  moreover,  it  appears,  by  the  second 
opinion  given  in  the  case  (see  page  195),  that  the  first  one  was 
materially  modified.  The  second  case,  while  it  holds  that  gas 
fixtures  are  in  the  nature  of  furniture,  and  do  not  lose  their 
character  as  chattels  by  being  affixed  to  the  house  by  screws 
and  cement,  is  not  clearly  in  point  as  an  authority  in  the  case 
before  us,  for  the  reason  that  the  gas  fixtures  and  other  fixtures 
in  question  in  that  case  were  purchased  and  affixed  to  the 
house  by  the  plaintiff,  who  was  not  the  owner  thereof,  but  who 
had  taken  possession  under  a  mere  verbal  agreement  for  the 
purchase  thereof.  No  deed  was  ever  given,  and  the  question 
which  arose  in  the  case  was  whether  the  gas  fixtures,  portable 
furnace,  and  certain  other  things  which  the  plaintiff  had  at- 
tached to  the  house  during  the  time  of  his  occupancy  thereof 
became  part  of  the  realty,  and  the  court  held  that  they  did  not. 
The  fact  that  the  court,  in  support  of  its  opinion,  cited  Guthrie 
V.  Jones,  supra,  would  seem  to  indicate  that  it  treated  the  case 
before  it  as  one  between  landlord  and  tenant,  rather  than  as 
one  between  a  vendor  and  vendee  of  real  estate.  McConnell 
V.  Blood,  123  Mass.  47,  is  more  nearly  in  point  as  an  authority 
for  the  plaintiff,  and  it  may  be  that  the  language  there  used 
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by  the  court  is  broad  enough  to  include  gas  fixtures  in  the  cate- 
gory of  articles  which  do  not  become  part  of  the  realty  by 
being  affixed  thereto.  Like  the  case  before  us,  it  was  one  where 
the  rights  of  the  parties  were  to  be  determined  by  the  rules 
which  apply  between  mortgagor  and  mortgagee  upon  a  fore- 
closure sale  of  the  realty.  The  court  said:  "Many  things 
which,  as  between  landlord  and  tenant,  would  be  removable  as 
chattels,  are  regarded  as  part  of  the  realty  in  favor  of  a  mort- 
gagee. In  ascertaining  what  articles  have  become  part  of  the 
realty,  regard  must  be  had  to  the  manner  in  which,  the  purpose 
for  which,  and  the  effect  with  which  they  are  annexed.  «  *  * 
Whatever  is  placed  in  the  building  by  the  mortgagor  to  carry 
out  the  obvious  purpose  for  which  it  was  erected,  or  to  per- 
manently increase  its  value  for  occupation,  becomes  part  of  the 
realty,  though  not  so  fastened  that  it  cannot  be  removed  with- 
out serious  injury,  either  to  itself  or  to  the  building.  On  the 
other  hand,  articles  which  are  put  in  merely  as  furniture  are 
removable,  though  more  or  less  substantially  fastened  to  the 
building.  So,  too,  machines  not  essential  to  the  enjoyment  and 
use  of  a  building,  occupied  as  a  manufactory,  nor  especially 
adapted  to  be  used  in  it,  are  removable,  though  fastened  to  the 
building,  when  it  is  clear T;hat  the  purpose  of  fastening  them  is 
to  steady  them  for  use,  and  not  to  make  them  a  permanent  part 
of,  or  adjunct  to,  the  building.' ' 

But,  conceding  that  the  Massachusetts  decisions  are  in  har- 
mony with  those  of  the  other  states  above  referred  to,  yet  as  the 
contrary  view  is  taken  by  other  courts  of  last  resort,  and  as 
we  are  not  bound  by  any  previous  decision  of  our  own  court 
in  the  premises,  we  feel  at  liberty  to  adopt  a  different  rule,  and 
one  which,  as  it  seems  to  us,  is  more  logical,  and  more  in  keep- 
ing with  the  true  idea  as  to  what  constitutes  and  goes  to  make 
up  real  estate  as  between  the  vendor  and  vendee  thereof.  We 
think  the  correct  rule  of  law  in  such  cases  is  the  common-law 
rule,  viz.:  That  whatever  is  once  annexed  to  the  freehold, 
which  is  designed  by  the  owner  thereof  to  be  used  and  enjoyed 
in  connection  therewith,  becomes  a  part  of  the  realty,  and 
passes  with  the  conveyance  thereof.  Graeme  v.  Cullen,  23  Gratt. 
290.  And  although  this  rule  does  not  obtain  as  between  land- 
lord and  tenant,  in  relation  to  articles  attached  to  the  freehold 
for  ornamental  or  domestic  use,  and  also  with  regard-to  "trade 
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fixtures,"  so  called,  yet  it  does  obtain  and  should  be  strictly 
enforced  as  between  vendor  and  vendee.  It  is  doubtless  true 
that,  as  a  general  thing,  a  tenant  may  remove  whatever  he  has 
added  to  the  realty,  when  he  can  do  so  without  injury  to  the 
freehold,  "unless,"  as  said  by  Field,  J.,  in  Sands  v.  Pfeiffer, 
10  Gal.  264,  "it  has  become,  by  its  manner  of  addition,  an  in- 
tegral part  of  the  original  premises."  "But  not  so  a  vendor. 
As  against  him  all  fixtures  pass  to  his  vendee,  even  though 
erected  for  the  purposes  of  trade  and  manufacture,  or  for  or- 
nament or  domestic  use,  unless  specially  reserved  in  the 
conveyance. ' '  And  the  same  strict  rule  which  applies  between 
heir  and  executor  applies  equally  between  vendor  and  vendee 
and  between  mortgagor  and  mortgagee.  2  Kent,  Comm.  411- 
413. 

We  are  aware  that  it  has  been  held  in  some  cases  that,  in 
order  to  give  chattels  the  character  of  fixtures,  they  must  be  so 
affixed  to  the  realty  that  they  cannot  be  removed  without 
physical  injury  thereto;  but  we  think  the  better  opinion,  as 
well  as  the  better  reason,  is  the  other  way,  and  in  favor  of 
regarding  everything  as  a  fixture  which  has  been  attached  to 
the  realty,  with  a  view  to  enhance  the  value  thereof,  and  for  the 
purpose  of  being  permanently"  used  in  connection  therewith. 
Nor  is  it  necessary  that  the  intention  of  the  owner  in  affixing 
such  articles  should  be  expressed  in  words ;  for  it  may  be,  and 
ordinarily  should  be,  inferred  from  the  nature  of  the  articles 
affixed,  the  relation  and  situation  of  the  parties  interested,  the 
policy  of  the  law  in  respect  thereto,  the  mode  of  annexation, 
and  the  purpose  or  use  for  which  it  is  made.  Hutehins  v. 
Masterson,  46  Tex.  554.  Under  the  old  law,  the  principal  test 
as  to  What  was  or  was  not  a  fixture  was  said  to  be  the  nature 
of  the  physical  attachment  to  the  soil.  *  But  this  theory  has  long 
since  been  exploded.  And  as  said  by  Mr.  Washburn  in  his 
work  on  Real  Property  (volume  1,  5th  Ed.,  p.  22) :  "While 
courts  still  refer  to  the  character  of  the  annexation  as  one  ele- 
ment in  determining  whether  an  article  is  a  fixture,  greater 
stress  is  laid  upon  the  nature  and  adaptation  of  the  article  an- 
nexed, the  uses  and  purposes  to  which  the  land  is  appropriated 
at  the  time  the  annexation  is  made,  and  the  relations  of  the 
party  making  it  to  the  property  in  question,  as  settling  that 
a  permanent  accession  to  the  freehold  was  intended  to  be  made 
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by  the  annexation  of  the  article. ' '  See,  also,  Davis  v.  Mugan, 
56  Mo.  App.  311;  Ewell,  Fixt.  p.  43,  and  eases  in  note  2.  In 
other  words,  the  question  whether  chattels  are  to  be  regarded 
as  fixtures  depends  less  upon  the  manner  of  their  annexation 
to  the  freehold  than  upon  their  own  nature  and  their  adapta- 
tion to  the  purposes  for  which  they  are  used.  See  the  leading 
English  case  of  Elwes  v.  Mawe  (8th  Ed.),  2  Smith,  Lead.  Cas. 
169,  and  note.  In  Farrar  v.  Stackpole,  6  Greenl.  157,  the 
court  said:  "Modern  times  have  been  fruitful  of  inventions 
and  improvements  for  the  more  secure  and  comfortable  use  of 
buildings,  as  well  as  of  many  other  things  which  administer  to 
the  enjoyment  of  life.  Venetian  blinds,  which  admit  the  air 
and  exclude  the  sun  whenever  it  is  desirable  so  to  do,  are  of 
modern  use ;  so  are  lightning  rods,  which  have  become  common 
in  this  country  and  in  Europe.  These  might  be  removed  from 
the  building  without  damage ;  yet,  as  suited  and  adapted  to  the 
building  upon  which  they  are  placed  and  as  incident  thereto, 
they  are  doubtless  part  of  the  inheritance,  and  would  pass  by 
a  deed  as  appertaining  to  the  realty."  In  Johnson's  Ex'r  v. 
Wiseman's  Ex'r,  4  Mete.  (Ky.)  357,  the  question  arose  whether 
chandeliers  and  gas  fixtures  passed  by  the  sale  of  the  house 
in  question,  and  it  was  held  that  they  did.  The  court  said: 
"There  can  be  no  doubt  that,  upon  the  sale  of  the  freehold, 
fixtures  will  pass,  in  the  absence  of  any  express  provision  to  the 
contrary."  Speakifig  of  the  fixtures  in  question,  the  court' 
said:  "Purchasers  and  strangers,  seeing  them  in  their  appro- 
priate places,  and  no  objections  made  to  the  sale,  would  regard 
them  as  a  part  of  the  freehold,  and  would  bid  for  the  property 
with  the  belief  that  the  acquisition  of  it  would  confer  upon 
them  the  right  to  these  articles  which,  from  their  nature  and 
position,  seemed  to  be  incident  to  and  a  part  thereof,  and 
thereby  be  induced  to  bid  more  than  they  would  otherwise 
have  done."  "Walmsley  v.  Milne,  7  C.  B.  (N.  S.)  115,  is  a  strong 
authority  for  the  principle  that  where  an  article  is  once  afiSxed 
by  the  owner  of  the  fee,  though  only  affixed  by  bolts  and  screws, 
it  is  to  be  considered  as  a  part  of  the  realty;  at  all  events, 
where  the  object  of  setting  up  the  articles  is  to  enhance  the 
value  of  the  premises  to  which  they  are  annexed  for  the  pur- 
pose to  which  those  ,premises  are  applied.  See,  also,  Holland 
V.  Hodgson,  7  L.  E.  C.  P.  328;  Parsons  v.  Copeland,  38  Me.  537; 
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Strickland  v.  Parker,  54  Me.  263;  Price  v.  Brayton,  19  Iowa, 
311 ;  Teaff  v.  Hewitt,  1  Ohio  St.  511 ;  Bank  v.  Kercheval,  65  Mo. 
682 ;  Pea  v.  Pea,  35  Ind.  387 ;  Fechet  v.  Drake  (Ariz.)  12  Pac. 
694;  Arnold  v.  Crowder,  81  111.  56. 

Adopting  the  general  rule,  then,  as  we  do,  that,  as  between 
the  vendor  and  vendee  of  real  estate,  whatever  has  been  phys- 
ically annexed  or  affixed  thereto  by  the  owner,  under  the  con- 
ditions aforesaid,  becomes  part  and  parcel  thereof,  and  passes 
with  the  conveyance  of  the  estate,  it  follows  that  the  electric 
light  fixtures  in  question,  which  take  the  place  of  and  serve 
the  same  purpose  as  ordinary  gas  fixtures,  passed  to  the  defend- 
ants by  the  conveyance>*eferred  to,  and  hence  that  the  ruling 
complained  of  was  erroneous.  We  can  see  no  reason  whatever 
why  such  fixtures  are  not  as  much  a  part  of  the  realty  as  radi- 
ators, water  faucets,  set  tubs,  bath  tubs,  and  bowls,  portable 
furnaces  connected  with  hot-air  pipes  for  heating  the  building, 
storm  doors  and  storm  windows,  window  blinds,  whether  inside 
or  outside,  fire  grates,  pumps,  mantels,  and  such  other  things 
as  are  annexed  to  the  freehold  with  a  view  to  the  improvement 
thereof.  AU  of  these  things,  though  mere  chattels  before  their 
annexation  to  the  freehold,  are  no  longer  such  after  their  an- 
nexation, any  more  than  the  other  materials  which  go  to 
make  up  the  house,  but  then  become  part  and  parcel  of  the 
real  estate,  and  the  mere  fact  that  they  can  be  removed  there- 
from without  physical  injury  to  the  freehold  does  not  change 
their  character  as  between  the  vendor  and  vendee  of  the  realty. 
That  the  authorities  upon  the  question  as  to  what  are  fixtures  in 
cases  of  this  sort  are  hopelessly  at  variance  is  apparent,  upon 
even  a  casual  examination  thereof.  Indeed,  it  has  frequently 
been  said  that  there  is  no  other  legal  term  in  so  general  use  as 
the  word  "fixtures"  to  which  there  have  been  more  different 
and  contradictory  significations  attached.  Ewell,  Pixt.  1.  We 
are  therefore  at  liberty,  as  before  suggested,  to  follow  that  line 
of  decisions  which  seems  to  us  the  most  reasonable  and  logical, 
and  the  conclusion  already  stated  has  been  reached  in  that 
way. 

In  relation  to  the  statement,  hereinbefore  made,  to  the  effect 
that  we  are  not  bound  by  any  former  decision  of  our  own  court 
in  the  premises,  it  is  proper  to  say  that  we  have  not  overlooked 
the  definition  of  the  term  "fixtures"  as  laid  down  by  Greene, 
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C.  J.,  in  Gas  Go.  v.  Thurber,  2  E.  I.  15.  But,  as  that  was  not 
a  case  where  the  gas  company  owned  the  land  in  which  the 
pipes  in  question  were  laid,  it  is  not  opposed  to  the  view  which 
we  have  now  taken.  Indeed,  it  rather  supports  our  view,  as 
the  court  said,  that  "if  the  gas  company  owned  the  land  in 
which  the  pipes  were  laid,  we  should  have  no  doubt  they. would 
be  fixtures."    *    *    * 


Right  of  Tenant  to  Remove  Fixtures. 

MUELLER  V.  CHICAGO,  M.  &  ST.  P.  EY.  CO. 

Ill  Wis.  300,  87  N.  W.  239.    1901. 

Appeal  from  circuit  court,  Pepin  county;  E.  "W.  Helms, 
Judge. 

Action  of  conversion  by  Anton  Mueller  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.    AfSrmed. 

CASSODT,  C.  J.  This  is  an  action  to  recover  damages  for 
the  wrongful  conversion  of  a  lean-to  upon  the  section  house  of 
the  defendant-  at  Savoy,  near  Maxville  station.  Issue  being 
joined,  and  trial  had,. the  court,  at  the  close  of  the  testimony 
on  the  part  of  the  plaintiff,  granted  a  nonsuit,  and  from  the 
judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

It  appears  from  the  record,  and  is  undisputed,  in  effect,  that 
in  the  spring  of  1897  the  defendant  employed  the  plaintiff  to 
work  for  it  as  section  foreman  on  that  section,  with  the  under- 
standing and  agreement  that  the  plaintiff  and  his  family  should 
occupy  the  section  house  of  the  defendant  at  that  place;  that 
such  section  house  was  16  feet  wide  by  26'feet  long,  and  1% 
stories,  or  12  feet,  high,  and  situated  upon  blocks,  and  upon 
the  land  of  the  defendant,  and  about  150  feet  from  the  main 
track,  and  had  an  addition  to  it  at  the  time,  which  the  plaintiff 
removed  after  he  moved  into  the  section  house ;  that  while  the 
plaintiff  was  so  occupying  such  section  house  with  his  family, 
he  did,  with  the  knowledge  and  consent  of  the  defendant,  pur- 
chase lumber,  and  constructed  a  small  lean-to,  for  a  kitchen, 
against  said  section  house,  at  the  cost  and  of  the  value  of  $67, 
and  also  with  such  knowledge  and  consent  put  in  a  pump  of 
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the  value  of  $7;  that  such  lean-to  had  two  common,  middle- 
sized  windows  of  four  lights  each,  and  one  door;  that  the  sec- 
tion house  had  boards  up  and  down,  and  the  plaintiff  nailed 
a  two  by  four  piece  of  lumber  on  the  section  house,  and  fast- 
ened the  lean-to  to  that ;  that  the  floor  was  a  double  floor,  and 
matched,  and  overhead  there  was  a  single  pine  flooring, 
matched;  that  the  inside  was  ceiled  up  with  flooring;  that, 
after  the  section  house  and  lean-to  had  remained  in  that  con- 
dition for  over  two  years,  changes  were  made  on  the  outside, 
and,  while  the  plaintiff  and  his  family  were  still  occupying  the 
same  as  tenant  of  the  defendant,  the  defendant's  bridge  car- 
penters papered  and  sided  the  same  as  directed  by  the  plaintiff, 
but  so  that  the  siding  did  not  go  further  than  the  section  house, 
leaving  a  seam  between  it  and  the  lean-to;  "that,  after  the 
plaintiff  had  placed  the  repairs  and  improvements  on  said  sec- 
tion house  in  the  manner  aforesaid,  and  while  he  was  living  in 
said  house,  the  defendant  covered  aU  the  same  with  outside 
sheeting  or  lap-siding  in  the  usual  way,  and  thereby  converted 
all  the  same  to  its  own  use  and  benefit,  and  prevented  the 
plaintiff  from  removing  all  the  same,  as  he  intended  to  do  in 
case  the  defendant  did  not  buy  the  same  from  him ;  and  that, 
soon  after  the  defendant  had  covered  the  lumber  that  the 
plaintiff  had  placed  on  its  said  buUding  and  put  in  said  kitchen, 
it  discharged  him  from  its  said  employment."  The  plaintiff 
was  so  employed  by  the  month  for  no  stated  time,  and  could 
quit  whenever  he  pleased,  and  could  be  discharged  at  the  pleas- 
ure of  the  defendant.  He  was  discharged  in  the  spring  of  1900. 
After  he  and  his  family  had  moved  away,  the  plaintiff  asked 
the  defendant's  roadmaster  if  he  could  not  pay  the  defendant 
for  the  siding  it  had  so  placed  upon  the  lean-to,  and  for  the  two 
days'  work  in  putting  it  on,  and  then  be  allowed  to  take  the 
lean-to  away,  and  remove  it  to  Durand;  but  the  roadmaster 
replied  that  that  would  destroy  or  injure  the  building;  The 
plaintiff  paid  no  rent  for  so  occupying  the  section  house  with 
his  family,  and  never  agreed  to.  Upon  the  facts  stated,  it  is 
obvious  that  the  lean-to  became  a  fixture  on  the  premises  of 
the  defendant,  within  the  principles  of  law  repeatedly  and 
recently  stated  by  this  court.  Gunderson  v.  Swarthout,  104 
Wis.  186,  190-192,  80  N.  W.  465,  and  numerous  cases  there 
cited;  Puller- Warren  Co.  v.  Harter,  85  N.  W.  698,  700-702,  and 
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eases  there  cited.  It  was  physically  attached  to  the  section 
house,  and  hence  to  the  realty.  It  was  adapted  to  the  use  and 
purpose  to  which  the  realty  was  devoted.  It  was  the  intention 
of  the  plaintiflf,  in  constructing  the  same,  that  it  should  be  so 
attached,  and  that  it  should  be  used  in  connection  with  the  sec- 
tion house.  There  is  no  claim  nor  pretense  that  the  defendant 
ever  agreed  that  the  plaintiff  might  remove  the  lean-to  from  the 
premises.  Certainly,  a  tenant  of  a  dwelling  house,  in  possession 
under  a  lease  which  does  not  provide  that  he  may  remove  fix- 
tures placed  thereon  by  him,  cannot,  after  he  has  surrendered 
possession  to  his  landlord,  re-enter,  and  remove  such  fixtures, 
without  permission  of  his  landlord.  Yates  v.  Bachley,  33  Wis. 
185;  Fitzgerald  v.  Anderson,  81  "Wis.  341,  51  N.  W.  554;  Keefe 
V.  Furlong,  96  Wis.  219,  70  N.  W.  1110;  Priedlander  v.  Ryder, 
30  Neb.  783,  47  N.  W.  83,  9  L.  R.  A.  700.  We  find  no  error  in 
the  record. 

The  judgment  of  the  circuit  court  is  afSrmed. 
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CHAPTER  VII. 
THE  LANDLORD'S  RIGHTS,  DUTIES  AND  LIABILITIES. 

Duty  to  Repair— Injury  to  Tenant's  Wife— Whether 
Landlord  Liable. 

BORGGARD  v.  GALE. 
205  III.  511,  68  N.  E.  1063.    1903. 

Error  to  Appellate  Court,  First  District. 

Action  on  the  case  by  Anna  M.  Borggard  against  Stephen  F. 
Gale.  From  a  judgment  of  the  Appellate  Court  (107  111.  App. 
128)  affirming  a  judgment  of  the  superior  court  in  favor  of 
defendant,  plaintiff  brings  error.    Affirmed. 

HAND,  C.  J.  This  is  an  action  on  the  case,  brought  by  the 
plaintiff  in  error  in  the  superior  court  of  Cook  county  against 
the  defendant  in  error  to  recover  damages  for  an  alleged  injury 
caused  to  her  by  reason  of  her  stepping  into  a  hole  in  the  floor 
-of  certain  premises  rented  by  her  husband  from  the  defendant 
in  error  for  a  store.  A  trial  resulted  in  a  judgment  in  favor 
of  the  defendant  in  error,  which  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  First  District,  and  a  writ  of  error  has  been 
sued  out  from  this  court  to  review  the  judgment  of  the  Appellate 
Court. 

The  only  ground  relied  upon  in  this  court  for  a  reversal  which 
we  can  consider  is  the  giving  of  the  second  and  third  instruc- 
tions offered  upon  behalf  of  -defendant  in  error.  The  second 
instruction  informed  the  jury  that  the  defendant  was  not  liable 
to  the  plaintiff  for  any  injuries  which  she  may  have  sustained 
after  her  husband  took  possession  of  the  premises  under  the 
terms  of  the  lease,  even  though  said  premises  were  let  with  a 
nuisance  upon  them  by  means  of  which  the  injury  was  received, 
unless,  through  the  fraud  or  concealment  of  the  defendant,  the 
husband  was  induced  to  take  possession  of  the  premises  without 

692 


LEADING  ILLUSTRATIVE  CASES  41 

knowledge  of  the  existence  of  such  nuisance.  The  only  criticism 
ma^e  upon  the  instruction  is  that  it  states  the  defendant  is  not 
liable  unless  by  "fraud  or  concealment"  practiced  by  him  the 
husband  was  induced  to  take  possession  of  the  premises  without 
knowledge  of  the  existence  of  the  defective  condition  of  the 
floor.  The  lease  which  was  in  force  at  the  time  of  the  injury 
contained  the  following  clause :  "That  he  [plaintiff's  husband] 
has  examined  and  knows  the  condition  of  said  premises,  and  has 
received  the  same  in  good  order  and  repair,  and  that  no  repre- 
sentation as  to  the  condition  or  repair  thereof  has  been  made  by 
the  party  of  the  first  part  or  his  agents,  prior  to  or  at  the  exe- 
cution of  this  lease,  that  is  not  herein  contained  or  herein  en- 
dorsed; that  he  will  keep  the  said  premises  in  good  repair 
during  this  lease  at  his  own  expense."  The  plaintiff  testified 
that  there  was  a  hole  6  by  12  inches  in  size  in  the  floor  of  a  small 
room  opening  off  of  the  storeroom  when  her  husband  took  pos- 
session of  the  premises,  the  existence  of  which  was  unknown 
to  her  or  her  husband ;  that  a  day  or  two  thereafter  she  unavoid- 
ably stepped  into  said  hole,  and  was  severely  injured.  One 
Locke,  defendant's  agent,  who  leased  the  premises  to  plaintiff's 
husband  through  the  plaintiff  in  error,  testified  that  prior  to 
the  injury  the  plaintiff  pointed  out  to  him  the  hole  in  the  floor, 
and  he  agreed  to  have  the  same  repaired;  that  the,  carpenter 
was  engaged  in  making  repairs  upon  the  premises  at  the  time 
the  injury  occurred;  and  that  he  had  requested  the  plaintiff 
and  her  husband  not  to  occupy  the  premises  until  the  repairs 
were  completed,  but  that  they  moved  into  the  same  before  the 
repairs  were  complete.  The  testimony  of  the  plaintiff  and  Locke 
was  all  the  evidence  bearing  upon  the  subject. 

The  general  rule  is  that  a  landlord  is  not  bound  to  make 
repairs  unless  he  has  assumed  such  duty  by  express  agreement 
■with  the  tenant.  An  exception  to  the  rule,  however,  exists  where 
there  are  defects  in  the  demised  premises,  attended  with  danger 
to  an  occupant,  which  a  careful  examination  would  not  disclose, 
-which  are  known  to  exist  by  the  landlord  and  are  not  known  to 
the  tenant.  In  such  case  a  duty  rests  upon  the  landlord  to 
notify  the  tenant  of  such  defects.  Sunasack  v.  Morey,  196  III. 
569,  63  N.  E.  1039.  The  duty  resting  upon  the  landlord  to 
notify  the  tenant  of  a  defect  in  the  premises  which  a  careful 
examination  would  not  disclose,  but  of  which  the  landlord  has 
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notice  while  the  tenant  has  not,  we  think  may  well  be  placed 
upon  the  ground,  in  many  cases,  that  a  failure  to  make  such 
disclosure  would  be  a  fraud  upon  the  tenant.  For  instance,  if 
the  premises  were  infected  with  a  contagious  disease,  as  was  the 
ease  in  Snyder  v.  Gorden,  46  Hun,  538;  or  impregnated  with 
sewer  gas,  the  presence  of  which  was  denied  by  the  landlord,  as 
in  Sunasack  v.  Morey,  supra.  But  the  instruction  given  in  this 
case  did  not  require  that  the  plaintiff  should  prove  fraud  before 
a  recovery  could  be  had,  but  only  concealment  of  the  defect,  as 
the  disjunctive  "or"  was  used  in  the  instruction  between  the 
words  "fraud"  and  "concealment,"  so  that,  if  the  evidence 
showed  the  hole  in  the  floor  to  have  been  a  latent  defect,  that 
the  landlord  had  notice  of  its  existence,  and  the  husband  of  the 
plaintiff  had  not  such  notice,  and  the  landlord  concealed  the 
defect  by  failing  to  perform  his  duty  by  notifying  him  of  its 
presence,  unless  the  plaintiff  had  actual  notice  thereof  there 
might  be  a  recovery;  and  this  much  proof  seems  to  be  required 
by  all  the  authorities  to  entitle  the  plaintiff  to  recover.  Suna- 
sack V.  Morey,  supra ;  Cowen  v.  Sunderland,  145  Mass.  363,  14 
N.  E.  117,  1  Am.  St.  Rep.  469 ;  Anderson  v.  Hayes,  101  Wis. 
538,  77  N.  "W.  891,  70  Am.  St.  Rep.  930.  *  *  *  We  do  not 
think  the  giving  of  said  instruction  constituted  reversible  error. 

We  have  examined  the  third  instruction,  and  think,  in  view 
of  the  evidence,  it  states  the  law  correctly,  and  that  the  objection 
made  thereto  is  hypercritical,  and  without  force. 

Finding  no  reversible  error  in  this  record,  the  judgment  of 
the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Landlord's  Bight  to  Enter  to  Make  Repairs. 

DARLINGTON  v.  De  WALD. 

194  Pa.  St.  305,  45  Atl.  57.    1900. 

Appeal  from  court  of  common  pleas,  Allegheny  county. 

Action  by  Harry  Darlington  against  W.  H.  De  Wald  and 
others,  doing  business  as  De  Wald,  Wuesthoff  &  Co.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 
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GREEN,  J.  *  *  *  The  learned  trial  judge  gave  very 
clear  instructions  to  the  jury,  explaining  with  much  precise- 
ness  and  entire  correctness  the  very  questions  upon  which  it 
would  be  necessary  for  them  to  pass.  He  explained  fully  the 
meaning  of  ordinary  wear  and  tear,  the  character  of  the  repairs 
which  the  defendants  were  required  to  make  in  order  to  pre- 
serve the  property  in  the  same  condition  as  when  it  was  received, 
and  left  to  them  exclusively  the  determination  of  the  question 
whether  the  defendants  had  performed  their  covenant  in  this 
respect.  In  defining  particularly  what  question  they  must  de- 
cide, he  said,  speaking  of  the  defendants:  "They  made  those 
repairs,  but  the  contract  was  to  hand  the  building  over,  not 
with  the  repairs  kept  in  perfect  condition,  but  just  as  good  as 
it  was  when  Mr.  Darlington  handed  over  the  property  to  them. 
Now,  did  they  do  that?  If  they  did  not,  to  what  extent  was 
the  property  damaged  by  reason  of  their  treatment  of  it  durrag 
the  term  that  they  had  possession?  They  were  bound  to  return 
it  in  as  good  condition  as  they  found  it.  They  were  not  bound 
to  make  repairs  under  the  terms  of  the  lease.  They  could' have 
left  the  building  stand  just  as  they  got  it,  without  any  repairs. 
But,  if  they  injured  the  building,  if  they  caused  it  to  be  in  worse 
condition,  ordinary  wear  and  tear  taken  into  consideration,  than 
it  would  have  been  if  they  had  done  what  they  ought  to  have 
done,  they  are  responsible  for  the  condition,  and  are  bound  to 
pay  the  landlord,  Mr.  Darlington,  an  amount  that  would  put 
the  building  in  as  good  condition  as  it  was  when  they  got  it. 
The  first  question  is,  what  was  the  condition,  under  the  testi- 
mony, of  the  building  at  the  time  the  defendants  got  it?  And 
then,  what  was  the  condition  at  the  time  these  repairs  were,  made 
by  the  plaintiff?  They  were  not  made  against  the  wishes  of 
the  tenants ;  that  is  apparent.  They  were  made  previous  to  the 
termination  of  the  lease.  That  is  not  material,  so  far  as  this 
case  is  concerned.  -They  were  made  with  the  implied  consent 
of  those  in  possession;  and  the  simple  question  is,  so  far  as 
made,  were  they  necessary  to  put  the  premises  in  the  condition 
they  were  at  the  time  the  defendants  got  possession  of  them? 
If  they  were  made  then,  the  plaintiff  is  entitled  to  recover  a 
verdict  for  the  fair  value  of  what  it  cost ;  not  for  all  he  did,  nor 
for  what  hfe  may  have  seen  fit  to  do,  but  just  for  whatever  was 
necessary  to  put  the  building  in  the  condition  it  was  at  the  time 
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the  defendants  got  possession."  It  seems  to  us  this  instruction 
was  perfectly  correct  in  every  legal  sense.  If  the  defendants 
were  bound  by  their  covenant — as  they  certainly  were — ^to  put 
the  property  in  as  good  condition  as  it  was  when  they  took  pos- 
session, the  question  to  be  determined  was,  had  they  done  this? 
and,  if  they  had  not,  and  the  plaintiff  has  thereby  been  com- 
pelled to  do  it  by  reason  of  their  default,  he  certainly  was  enti- 
tled to  recover  from  the  defendants  the  money  he  was  obliged 
to  pay  for  that  purpose.  The  court  was  careful  to  say  to  the 
jury  that  the  plaintiff  could  not  recover  the  whole  amount  he 
expended,  but  only  that  proportion  of  the  amount  which  he  was 
obliged  to  expend  to  restore  the  property  to  its  condition  as  it 
was  when  the  defendants  received  the  property  from  him.  As 
we  understand,  the  law,  this  was  the  exact  question  the  jury  had 
to  decide,  pud  they  did  decide  it.  The  plaintiff  expended  in 
the  works  and  repairs  that  he  made  $8,994.19^  and  the  jury 
Allowed  him  $1,200,  as  representing  that  portion  of  his  expend- 
iture which  they  considered  the  defendants  ought  to  have 
incurred. 

As  to  the  fact  that  the  plaintiff  entered  upon  the  premises 
and  made  repairs  before  the  expiration  of  the  lease,  what  the 
court  said  on  that  subject  was  perfectly  correct.  He  did  enter 
upon  the  premises  and  do  that  work  before  the  end  of  the  term, 
but  he  did  so  most  manifestly  with  the  consent  of  the  defend- 
ants. There  is  not  a  scrap  of  testimony  showing  that  they,  or 
any  of  them,  ever  made  the  slightest  objection  to  what  he  was 
doing.  They  could  not  help  but  see  what  he  was  doing;  and  by 
making  no  objection,  and  looking  quietly  on  while  the  work  was 
being  done,  their  consent  is  necessarily  implied.  Moreover,  two 
of  them  (the  Wuesthoffs)  left  the  premises  voluntarily  in  Sep- 
tember, 1896,  several  months  before  the  end  of  the  term,  and 
settled  with,  the  plaintiff  for  all  claims  for  rent  of  the  premises. 
The  other  defendant,  who  was  a  relative  of  the  plaintiff,  re- 
mained in  possession.  None  of  the  defendants  did  anything 
towards  restoring  the  property  to  its  original  condition,  and 
the  plaintiff  was  certainly  not  bound  to  wait  until  the  end  of 
the  term  and  take  the  risk  of  the  falling  of  the  walls,  if  there 
was  such  a  risk,  before  doing  the  necessary  work  to  preserve 
the  building.  In  this  view  of  the  case,  the  authorities  cited  for 
the  defendants,  to  the  effect  that  the  landlord  could  not  enter 
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and  make  repairs  until  after  the  end  of  the  term  are  not  applica- 
ble. Of  course  he  could  do  so  with  the  consent  of  the  tenants. 
And  the  authorities  to  the  effect  that  no  action  could  be  brought 
to  recover  the  amount  expended  in  making  the  necessary  repairs 
until  after  the  term  had  expired  are  not  applicable,  because  the 
present  action  was  not  brought  until  after  the  term  had  expired. 
On  the  question  of  damages  the  learned  court  below  charged 
that,  if  the  plaintiff  was  entitled  to  recover,  he  could  recover 
the  cost  of  that  part  of  the  repairs  which  the  defendants  failed 
to  make,  and  which  the  plaintiff  was  obliged  to  make  on  account 
of  their  dereliction;  and,  as  that  would  be  the  amount  of  the 
damage  he  would  really  sustain,  we  know  of  no  reason  why  that 
should  not  be  the  correct  measure  of  the  damages  he  was  en- 
titled to  recover.  We  are  not  referred  to  any  Pennsylvania, 
nor,  indeed,  to  any  American,  authority  which  holds  that  the 
true  measure  is  the  value  of  the  injury  to  the  reversion,,  and 
therefore  we  do  not  see  any  sufficient  reason  for  adopting  that 
measure.  The  latter  rule  may  be  applicable  where,  the  landlord 
being  out  of  possession,  and  the  tenant  having  left  the  property 
without  the  proper  repair  being  made,  the  landlord  brings  his 
action  for  non-repair;  but  where  he  has  made  the  repair  him- 
self the  cost  of  the  repair  would  be  his  proper  measure  of  dam- 
ages. In  3  Sedg.  Dam.  §  990,  and  in  Watriss  v.  Bank,  130  Mass. 
343,  it  was  said  that,  where  the  tenant  leaves  the  premises  out 
of  repair,  the  measure  of  damages  is  the  cost  of  putting  them 
into  repair,  and  not  the  depreciation  in  the  value  of  the  property. 
The  assignments  of  error  are  all  dismissed. 

Judgment  affirmed. 
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CHAPTER  VIII. 

THE  TENANT'S  RIGHTS,  DUTIES  AND  LIABILITIES. 

Tenant  Cannot  Deny  Landlord's  Title.' 

NICROSI  V.  PHILLIPI. 

91  Ala.  299,  8  So.  561.    1890. 

Appeals  from  city  court  of  Montgomery;  T.  M.  Arrington, 
judge. 
Actions  of  unlawful  detainer,  and  for  use  and  occupation. 

McCLELLAN,  J.  These  two  cases,  which  were  argued  and 
submitted  together,  involve,  respectively,  the  right  of  the  ad- 
ministrator of  Jeannette  Guily,  deceased,  to  maintain  the  action 
of  unlawful  detainer  for  certain  lands  alleged  to  have  belonged 
to  her  in  her  life-time,  and  an  action  for  use  and  occupation  of 
the  same  by  Phillipi  for  a  period  subsequent  to  her -death,  he 
having  held  over  after  the  expiration  of  a  term  for  which  he 
entered,  and  which  expired  before  her  death.  The  general 
charge  was  asked  by  both  parties  on  the  trials  below,  was  denied 
to  plaintiff,  and  given  for  the  defendant ;  and  this  action  of  the 
city  court  is  now  presented  for  review.  The  principles  of  law 
applicable  to  the  facts  of  the  case,  and  obtaining  with  respect 
to  both  forms  of  action,  are  few  and  familiar.  We  will,  for  con- 
venience, first  consider  separately  the  unlawful  detainer  case. 
That  action  is  cognizable  before  justices  of  the  peace.  These 
officers  have,  and  can  have,  under  the  present  constitution,  no 
jurisdiction  to  try  questions  of  title  to  land.  Const,  art.  6,  §  26 ; 
Webb  V.  Carlisle,  65  Ala.  313.  The  statute  conferring  the  juris- 
diction here  invoked  expressly  inhibits  all  inquiry  into  the 
merits  of  the  title.  Code,  §  3389.  And  the  decisions  of  this  and 
all  other  courts  are  uniform  to  the  effect  that  title  is  not  within 
the  issue  involved  in  this  action.  Welden  v.  Schlosser,  74  Ala. , 
355 ;  Houston  v.  Farris,  71  Ala.  570 ;  8  Amer.  &  Eng.  Enc._Law, 
p.  126. 

2  See  also  Davis  v.  Williams,  supra. 
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The  thing  that  is  involved  is  such  right  of  possession  between 
the  parties  to  the  record,  as  may  be  worked  out  and  adjudged 
aside  and  apart  from  all  considerations  of  title;  and,  hence, 
wholly  regardless  of  whether  the  plaintiff  or  defendant  or  a 
third  person  has  the  superior  claim  to  the  ownership  of  the 
property.  The  action  is  maintainable  by  any  one  entitled  to 
the  immediate  possession  against  any  one  unlawfully  withhold- 
ing possession,  where  the  relation  of  landlord  and  tenant  exists 
between  the  parties.  It  is  insisted  here  that  the  plaintiff's  right 
to  recover  must  in  all  cases  rest  upon  a  prior  actual  possession, 
actual  in  the  sense  of  being  possessio  pedis  by  him  personally, 
and  prior  in  the  sense  of  antedating  defendant's  entry.  This  is 
not  the  law.  The  books  are  full  of  declarations  to  the  effect  that 
in  this  action,  and  in  that  of  forcible  entry  and  detainer,  the 
plaintiff  must  show  prior  actual  possession.  We  have  no  pur- 
pose to  dissent  from  that  view  in  any  particular.  It  is  not 
meant  thereby,  however,  that  the  plaintiff  in  unlawful  detainer 
must  show  actual  possession  either  in  hilnself  or  in' another  for 
him,  antedating  the  entry  of  the  defendant.  What  is  meant  is 
that  he  shall  prove  an  actual  possession  in  himself  prior  in  point 
of  time  to  the  inception  of  the  wrongful  possession  of  the  de- 
fendant ;  prior  to  the  beginning  of  the  unlawful  detainer  by  the 
defendant.  Where  the  gravamen  of  the  action  is  forcible  entry, 
the  plaintiff's  possession  must,  of  course,  antedate  the  entry, 
since  that  is  an  offense  only  against  the  then  existing*  posses- 
sion, and  must  be  redressed  by  the  party  who  had  that  posses- 
sion. But  here  the  offense  is  against  the  possession  which  ex- 
isted up  to  the  moment  of  time  when  the  defendant  ceased  to 
hold  under  his  lease,  and  assumed  to  hold  otherwise  than  in 
subordination  to  him  whose  possession  he  theretofore  had.  So 
long  as  the  tenant  holds  under  his  lease,  his  actual  possession 
is  the  actual  possession  of  the  landlord;  and  proof  of  this 
actual  possession,  through  and  by  his  tenant,  prior  to  ■  and 
continuing  to  the  time  of  the  beginning  of  the  unlawful  de- 
tainer, fully  meets  the  requirements  of  the  doctrine  under  con- 
sideration. Conditions  of  fact  are  very  numerous,  which,  while 
involving  no  prior  actual  possession  in  the  person  of  him  who 
asserts  the  right  to  the  possession,  yet  constitute  the  relation  of 
landlord  and  tenant  between  the  parties,  with  all  the  rights, 
remedies,  limitations,  and  estoppels  incident  thereto.     Thus, 
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for  instance,  the  relation  exists  between  the  heir,  upon  descent 
cast,  and  the  tenant  of  the  ancestor,  (Beezley  v.  Burgett,  15 
Iowa,  192;  Turly  v.  Foster,  2  A.  K.  Marsh.  204;  Stinson  v:  Gos- 
set,  4  Ala.  170;  Dwine  v.  Brown,  35  Ala.  596;  Hightower  v. 
Fitzpatrick,  42  Ala.  597) ;  between  a  mortgagee,  after  default, 
and  a  mortgagor,  who  remains  in  possession  under  a  contract 
to  pay  rent  (Strauss  v.  Harrison,  79  Ala.  324) ;  between  a 
vendee  and  a  vendor  who  retains  possession  after  conveyance 
under  like  agreement  (Vancleave  v.  Wilson,  73  Ala.  387) ;  be- 
tween the  personal  representative,  who  has  taken  the  statutory 
steps  necessary  to  an  appropriation  of  the  decedent's  land  or 
its  rents  to  the  debts  of  the  estate,  and  a  tenant  originally  let  in 
by  the  latter  (Lass  v.  Bisleben,  50  Mo.  122 ;  Scott  v.  Lloyd,  16 
Fla.  151 ;  Moody  v.  Ronaldson,  38  Ga.  652) ;  between  a  pur- 
chaser from  the  lessor,  pending  the  term,  and  the  tenant  under 
the  lease  (3  Brick.  Dig.,  p.  599,  §  28  et  seq.) ;  and,  in  general, 
it  may  be  said,  between  a  person  in  possession  who  accepts  a 
lease  from  or  attorns  to -another,  who  in  good  faith  claims  title 
to  the  land.  And  in  all  such  cases,  the  landlord  is  in  actual  pos- 
session by  his  tenant,  and  upon  the  possession  may  well  ground 
his  right  to  oust  the  tenant,  who  holds  over  after  the  expiration 
of  the  term,  in  the  action  of  unlawful  detainer.  Tayl.,  Landl. 
&  Ten.,  §§  705,  713,  et  seq. ;  Lecatt  v.  Stewart,  2  Stew.  (Ala.) 
474;  Beck  v.  Glenn,  69  Ala.  126;  King  v.  Boiling,  77  Ala.  594. 
In  the  ease  at  bar,  the  defendant,  though  at  the  time  and  there- 
tofore in  possession  of  the  premises,  in  December,  1887,  ac- 
cepted a  lease  from  the  plaintiff,  as  administrator  of  Jeannette 
Guily,  retained  possession  thereunder,  and  paid  for  a  time  the 
monthly  installments  of  rent  as  they  fell  due.  His  possession 
during  the  term  of  this  lease  was  the  possession  of  Nicrosi; 
being  actual,  plaintiff's  possession  was  actual,  and,  antedating 
the  unlawful  detention,  was  prior  possession  in  the  plaintiff 
in  the  sense  necessary  to  affording  a  predicate  for  the  recovery 
here  sought.  One  of  the  familiar  incidents  of  the  relation  of 
landlord  and  tenant  is  the  estoppel  which  seals  the  lips  of  the 
latter  to  deny  the  title  of  the  former ;  and,  in  the  application  of 
this  doctrine,  it  is  entirely  immaterial  whether  the  tenant  was 
let  into  the  possession  by  the  landlord,  or,  being  already  in  pos- 
session, accepts  a  lease  from  or  attorns  to  the  party  claiming  to 
be  the  landlord.    In  the  absence  of  fraud  and  mistake,  the  ten- 
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ant,  however,  or  under  whomsoever  he  entered  into  possession, 
is  estopped  to  deny  the  title  of  the  party  under  whom  he  holds 
by  the  acceptance  of  a  lease,  or  by  attornment.  Lyon  v.  Wash- 
burn, 3  Colo.  201 ;  Thayer  v.  Society,  20  Pa.  St.  60 ;  McConnell 
V.  Bowdry,  4  T.  B.  Mon.  392;  Patterson  v.  Hansel,  4  Bush,  654; 
Eichardson  v.  Harvey,  37  Ga.  224;  Berridge  v.  Glassey  (Pa.), 
7  Atl.  Rep.  749;  School-District  v.  Long  (Pa.),  10  Atl.  Rep.  769; 
Tyler  v.  Davis,  61  Tex.  674;  Terry  v.  Ferguson,  8  Port.  (Ala.) 
502;  Griffith  v.  Parmley,  38  Ala.  393;  Beck  v.  Glenn,  supra; 
King  V.  Boiling,  supra.     *     *     * 


Destruction  of  Premises.    Tenant's  Liability  for  Bent.    Effect 
of  Statute.    Surrender  of  Premises. 

GAY  V.  DAVEY. 

47  Ohio  St.  396,  25  N.  B.  425.     1890. 

Error  to  district  court,  Hamilton  county. 

DICKMAN,  J.  On  the  7th  day  of  July,  A.  D.  1879,  James  P. 
Gay  leased  to  John  R.  Davey  and  A.  B.  Allen,  the  defendants 
in  error,  certain  premises  in  the  city  of  Cincinnati  for  the  term 
of  three  years  from  that  day,  the  lessees  to  have  the  privilege 
of  a  further  term  of  two  years,  commencing  with  the  7th  day  of 
July,  1882.  The  premises,  used  for  manufacturing  purposes, 
are  described  as  situated  in  the  city  of  Cincinnati,  being  three 
rooms  on  the  front  of  the  first,  second,  an^^ird  floors  of  James 
P.  Gay's  main  building  fronting  on  the  n^^Fside  of  New  street, 
and  the  room  in  the  third  story  of  the  addition  to  the  main 
building;  also  a  strip  of  ground  lying  on  the  west  side  of  the 
main  building,  being  12  feet  in  width  on  the  north  side  of  New 
street,  and  running  back  the  same  width  to  the  building  de- 
scribed as  the  addition  to  the  main  building,  the  lessor  to  erect 
a  one-story  brick  office  12  feet  by  16  feet  adjoining  the  south- 
west corner  of  the  building  on  New  street,  for  occupancy  by 
the  lessees.  As  rent,  the  lessees  were  to  pay  during  the  term 
of  three  years  the  sum  of  $125  per  month,  payable  monthly, 
commencing  on  the  7th  day  of  August,  1879,  and  on  the  7th  day 
of  each  and  every  month  thereafter  during  such  .term.     The 
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entire  building,  including  the  apartments  leased  to  Davey  and 
Allen,  was  destroyed  by  fire  on  the  11th  day  of  December,  1880, 
but  was  rebuilt  by  the  lessor,  and  was  ready  for  occupancy  in 
the  early  part  of  January,  1881.  When  the  building  was  re- 
stored, the  lessees  declined  to  pay  rent  from  the  time  of  res- 
toration, and  the  lessor  commenced  suit  in  the  superior  court 
of  Cincinnati  to  recover  the  rent  from  January  7,  1881,  to  May 
7,  1881.  The  lessees  set  up  in  defense  that,  by  the  terms  and 
provisions  of  the  lease  under  which  they  had  occupied  the 
premises,  it  was  stipulated  that,  if  the  occupied  premises  were 
destroyed  or  rendered  untenantable  by  fire  or  unavoidable  ac- 
cident, they  were  not  to  be  required  to  pay  any  rentthereafter ; 
that  the  premises  were  totally  destroyed  on  the  11th  day  of 
December,  1880;  that  they  did  not  use,  occupy,  or  enjoy  the 
premises  at  any  time  thereafter;  that  the  premises  were  de- 
stroyed without  any  default  or  neglect  on  their  part;  and  that 
the  lessees  thereupon  surrendered  possession  of  the  premises 
to  the  lessor.  The  lessor,  in  reply,  denied  that  the  premises 
included  in  the  lease  were  totally  destroyed  by  fire,  and  alleged 
that  there  was  only  a  partial  destruction  of  the  same,  the  brick 
office  not  being  materially  injured,  and  continuing  tenantable ; 
and  further  denied  that  the  premises  were  ever  surrendered  to 
the  lessor  by  the  lessees.  The  lease  contained  the  covenant 
"that  said  lessees  will  pay  said  rents,  in  manner  aforesaid,  ex- 
cept said  premises  shall  be  destroyed  or  rendered  untenantable 
by  fire  or  unavoidable  accident."  Before  the  trial,  the  death 
of  the  plaintifif  was  suggested,  and  it  was  ordered  that  the 
action  be  revived^^he  name  of  Sarah  B.  Gay,  the  plaintiff 
in  error,  as  execuHPof  the  last  will  and  testament  of  James 
P.  Gay,  deceased.  On  the  trial,  a  jury  being  waived,  the  court, 
upon  the  testimony,  found  in  favor  of  the  plaintiff,  and  entered 
judgment  for  the  amount  claimed,  with  interest  and  costs.  The 
defendants  thereupon  filed  their  motion  to  set  aside  the  judg- 
ment, an^  for  a  new  trial,  mainly  on  the  ground  that  the  finding 
of  the  court  was  against  the  weight  of  the  evidence,  which 
motion  the  court  overruled. 

In  remanding  the  cause  for  further  proceedings,  there  are 
legal  principles  that  claim  consideration.  Where  the  tenant, 
who  expressly  covenants  to  pay  rent,  has  not  protected  him- 
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self  by  a  saving  clause  in  the  lease,  the  proposition  is  generally 
true  that  he  will  be  bound  to  continue  the  payment  of  rent 
after  the  destruction  of  the  tenement  by  fire  or  unavoidable 
accident,  .and  will  have  no  relief  against  such  express  cove- 
nant. Having  by  his  o'vvn  contract  created  a  duty  or  charge 
upon  himself,  he  will  be  bound  to  make  it  good,  notwithstand- 
ing any  accident  or  inevitable  necessity,  because  against  such 
casualty  he  might  have  provided  by  his  own  contract,  if  he  had 
thought  proper  to  do  so.  Linn  v.  Ross,  10  Ohio  412.  But  under 
the  facts,  as  it  is  claimed  they  exist,  the  defendants  in  error 
insist  that  they  are  discharged  from  the  payment  of  rent  by 
the  stipulation  in  the  lease  that  if  the  premises  occupied  by 
them  should  be  destroyed,  or  made  untenantable  by  fire  or  un- 
avoidable accident,  they  were  not  thereafter  to  be  required  to 
pay  rent.  If  the  lease  had  contained  a  covenant  on  the  part 
of  the  lessor  to  rebuild  the  premises  if  destroyed,  and  he  had 
^ebuilt^in  accordance  with  his  covenant,  the  stipulation  would 
not  discharge  the  lessees  'from  liability  to  pay  rent.  But  the 
lessor  was  under  no  obligation  to  rebuild,  and  the  rights  of  his 
tenants  secured  by  stipulation  in  the  lease,  and  accruing  imme- 
diately upon  the  destruction  of  the  premises  by  fire,  were  not 
to  be  kept  in  abeyance  by  the  contingency  of  the  lessor's  con- 
eluding  to  rebuild.  If ,  however,  after  the  building  was  burned, 
the  owner  was  requested  and  induced  by  the  lessees  to  rebuild 
for  the  lessees'  use  and  occupation,  they  could  not  justly  avoid 
the  payment  of  rent,  after  the  building  had  been  restored  to  its 
former  condition.  Furthermore,  it  is  contended  in  behalf  of 
the  defendants  in  error  that  they  are  relieved  from  the  payment 
of  rent  under  §  4113  of  the  Revised  Statutes.  That  section 
reads  as  follows:  "The  lessee  of  any  building  which,  with- 
out any  fault  or  neglect  on  his  part,  is  destroyed  or  so  injured 
by  the  elements,  or  other  cause,  as  to  be  unfit  for  occupancy,  ■ 
shall  not  be  liable  to  pay  rent  to  the  lessor  or  owner  thereof, 
after  such  destruction  or  injury,  unless  otherwise  expressly 
provided  by  written  agreement  or  covenant ;  and  the  lessee  shall 
thereupon  surrender  possession  of  the  premise^  so  leased. ' '  The 
obvious  design  of  this  statutory  provision  is  to  relieve  from 
hardship  the  tenant  who  has  inadvertently  neglected  to  protect 
himself  by  express  covenant  in  his  lease  against  the  necessity 
of  paying  rent  after  the  leased  premises  have  been  destroyed 
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by  fire  or  other  casualty.  But,  to  secure  the  benefit  of  the 
stetute,  the  tenant  must  surrender  or  yield  up  all  that  remains 
of  the  premises  embraced  in  the  lease,  without  any  purpose  or 
intention  of  resuming  possession  thereof.  The  legislature  has 
absolved  the  tenant  from  an  onerous  obligation,  but  the  burden 
is  removed  only  upon  his  compliance  with  the  statutory  con- 
dition. The  statute,  in. case  the  buildings  are  destroyed,  does 
not  clothe  the  landlord  with  the  power  of  terminating  the 
lease,  and  if  the  tenant  alone  is  to  have  the  option  of  so  doing, 
and  may  be  discharged  from  the  obligation  to  pay  rent,  he 
must  give  up  the  possession  and  control  of  the  premises  to  him 
who  is  entitled  to  the  reversion.  If  he  would  preserve  the  lease 
in  full  force,  and  avail  himself  of  its  advantages,  he  must  also 
bear  any  incidental  hardship  that  may  arise  during  its  continu- 
ance. The  clause  in  the  statute  for  surrendering  possession  of 
the  premises  would  be  without  significance,  if  not  construed  as 
qualifying  the  provision  for  a  release  of  the  tenant  from  the 
payment  of  rent.  In  Johnson  v.  Oppenheim,  55  N.  Y.  280,  the 
court  of  appeals,  in  construing  chapter  345  of  the  New  York 
Laws  of  1860,  which  is  substantially  the  same  as  the  statute  of 
Ohio,  in  pari  materia,  say:  "The  act  provides  that,  upon  the 
destruction  or  injury  of  leasehold  buildings  so  that  the  same 
are  untenantable,  the  tenant  shall  not  be  liable  or  bound  to 
pay  rent,  and  that  he  may  thereupon  quit  and  surrender  the 
possession  of  the  premises.  The  tenancy  is  not  made  absolutely 
to  cease,  except  at  the  option  of  the  tenant.  He  is  relieved  from 
bis  obligation,  if  he  chooses  to  avail  himself  of  the  provisions 
of  the  act,  or  he  may  perform  the  covenants  of  his  lease  and 
retain  the  benefit  of  it;  but  he  cannot  have  the  benefit  of  the 
law,  and  at  the  same  time  repudiate  its  obligations.  If  he  elects 
absolution  from  its  obligations,  the  act,  by  necessary  implica- 
tion, imposes  as  a  condition  the  surrender  of  the  premises." 
Such  is  manifestly  the  correct  interpretation  of  the  statute.  But 
it  is  contended  the  rule  is  well  settled  that,  in  the  absence  of 
covenant,  when  the  subject-matter  of  the  demise  is  destroyed 
by  fire  or  other  casualty — as  a  house,  where  the  land  on  which 
it  rests  is  not  rented,  or  apartments  in  the  house,  whether  for 
purposes  of  trade  or  otherwise — ^the  destruction  of  the  building 
terminates  the  relation  pf  landlord  and  tenant,  and  there  is 
nothing  left  to  surrender  to  the  owner  or  lessor.    While  this 
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may  be  a  correct  statement  of  the  general  principle,  the  con- 
tract of  lease  in  the  case  at  bar  was  entire,  and  embraced,  not 
only  the  rooms  in  the  destroyed  building,  but  also  the  one-story- 
brick  office,  and  the  strip  of  ground  lying  on  the  west  side  of 
the  main  building.  If,  therefore,  the  building  was  totally  de- 
stroyed by  fire,  and  a  surrender  of  the  leased  rooms  became 
impossible,  it  could  not  be  so  said  of  the  office  and  strip  of 
ground,  if  the  lessees,  after  the  fire,  continued  to  use  and  occupy 
the  same  until  the  building  was  restored  and  ready  for  occu- 
pancy. As  to  those  portions  of  the  demised  premises  that  were 
not  destroyed,  and  remained  tenantable,  there  was  no  apparent 
obstacle  in  the  way  of  a  surrender  as  contemplated  in  the  statute. 
The  final  judgment  in  favor  of  Davey  and  Allen  should  be 
reversed,  and  cause  remanded. 

Judgment  accordingly. 
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CHAPTER  IX. 

RENT.  I 

Tenant  Holding  Over  Term.    Question  of  Rent.    What  Consti- 
tntes  a  Holding  Over. 

HERTER  V.  MULLEN. 

159  N.  Y.  28;  53  N.  E.  700.    1899. 

Appeal  from  supreme  court,  appellate  division. 

Petition  by  Albert  Herter  against  Jeremiah  J.  Mullen  and 
another.  From  a  judgment  of  the  appellate  division  aflSrming 
a  judgment  for  plaintiff  (41  N.  Y.  Supp.  708),  defendants  ap- 
peal.   Reversed. 

O'BRIEN,  J.  The  plaintiff's  action'  was  to  recover  rent 
alleged  to  be  due  upon  the  lease  of  certain  premises  for  the 
month  of  May,  1895,  and  the  six  following  months  of  that  year. 
The  lease  was  executed  in  March,  1894,  and  was  to  terminate 
in  one  'year  from  the  1st  of  May  following.  The  defendants, 
who  were  the  tenants  under  the  lease,  vacated  the  premises  on 
May  15,  1895,  but,  as  it  was  claimed  that  they  held  over  after 
the  expiration  of  the  lease  for  15  days,  it  was  held  that  they 
were  liable  for  the  rent  for  another  year,  and  the  plaintiff 
recovered  for  the  seven  months  of  the  year  that  had  elapsed 
before  the  commencement  of  the  action.  The  rent,  by  the  terms 
of  the  lease,  was  payable  monthly,  and  the  court  directed  a 
verdict  for  the  plaintiff  for  $558.63,  being  the  stipulated  rent 
for  the  .seven  months,  with  interest.  , 

The  complaint  alleged  the  making  of  the  lease,  the  possession 
thereunder  by  the  defendants,  and  that  they  had  continued  in 
possession  until,  the  tim6  of  the  commencement .  of  the  action. 
The  defendants,  in  their  answer,  allege  that  they  surrendered 
possession  of  the  premises  to  the  plaintiff  on  May  15,  1895,  and 
that  he  accepted  such  surrender;  that  they  had  notified  him  in 
the  month  of  February  preceding  that  they  would  not  take  or 
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keep  the  house  for  another  year  after  May  1,  1895,  when  the 
term  fixed  by  the  lease  expired ;  that,  after  this  notice,  the  plain- 
tiff was  permitted  to  show  the  premises  to  persons  wishing  to 
hire  or  purchase  them,  and  to  place  upon  the  house  the  usual 
notice  that  it  was  to  let;  that  the  defendants  moved  from  the 
house,  with  all  their  property  and  belongings,  and  that  of  the 
family,  on  the  1st  day  of  May,  1895,  before  the  lease  expired, 
except  from  the  bedroom,  where  their  mother  was  confined  by 
a  dangerous  illness  until  the  15th  of  May  following,  when  she 
was  removed,  and  the  premises  wholly  vacated;  and  that  they 
were  forbidden  by  the  physician  in  charge  from  moving  or  dis- 
turbing the  mother  during  the  15  days,  and  were  informed  by 
him  that  it  would  imperil  her  life  if  an  attempt  was  made  to 
remove  her.  These  affirmative  allegations  in  the  answer  were 
pleaded  together' as  a  single  defense.  On  the  trial  it  was  eon- 
ceded  that  the  defendants  had  the  affirmative  of  the  issues,  since 
the  written  lease  was  produced  and  admitted  by  the  pleadings 
and  the  possession  under  it. 

It  appears  from  the  record  that  the  defendants'  counsel  then 
proceeded  to  open  the  case  to  the  jury,  and  at  the  close  of  the 
opening  the  court  suggested  that  the  controversy  would  resolve 
itself  into  a  pure  question  of  law,  and  that  the  facts  should  be 
agreed  upon.  The  plaintiff's  counsel  then  admitted  that  the 
notice  from  the  tenants  of  their  intention  to  surrender  up  the 
premises  on  the  1st  of  May  had  been  given  in  February,  as 
alleged  in  the  answer.  The  defendants'  counsel  then  stated 
that  the  reason  for  holding  over  after  the  expiration  of  the 
lease  was  the  sickness  of  the  defendants'  mother,  she  then  being 
a  member  of  their  family;  and  he  stated  that,  unless  he  could 
have  it  admitted  as  it  is  pleaded,  he  wanted  no  admission  what- 
ever. The  plaintiff's  counsel  then  admitted  that  fact,  as  set 
forth  in  the  answer.  The  last  clause  of  the  answer  contained 
an  allegation  that  the  holding  over  was  with  the  knowledge  and 
permission  of  the  plaintiff,  the  landlord,  and  at  the  suggestion 
of  the  plaintiff's  counsel  this  allegation  was  withdrawn.  The 
case  then  states  that  upon  the  record  and  the  defendants'  coun- 
sel's opening,  the  court,  at  the  request  of  the  plaintiff's  counsel, 
directed  a  verdict  against  the  defendants  for  $558.63,  and  that 
the  defendants  excepted  to  this  direction.     *     «     * 

But,  perhaps,  the  most  important  question  in  the  case  arises 
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upon  the  facts  and  circumstances  which  it  is  claimed  constitute 
a  holding  over  by  the  tenant  after  the  expiration  of  the  term 
specified  in  the  lease.  For  every  purpose  necessary  to  the  deter- 
mination of  that  question  we  must  assume  that  the  facts  are  as 
alleged  in  the  answer,  since  it  must  have  been  upon  that  assump- 
tion that  the  verdict  was  directed.  There  can  be  no  doubt  that 
the  rule  of  law  is  settled  beyond  debate  or  controversy  which 
permits  the  landlord,  at  his  election,  to  treat  the  tenant  as  hold- 
ing for  another  year  when  the  latter  remains  in  possession  after 
the  expiration  of  the  term.  "When  the  demise  is  for  a  definite 
term  of  one  year  at  a  fixed  rent,  and  the  tenant  holds  over  after 
that  term  expires,  the  landlord  may  treat  him  as  a  tenant  for 
another  year,  and  collect  rent  accordingly.  Hajoies  v.  Aldrich, 
133  N.  Y.  287,  31  N.  E.  94;  Adams  v.  City  of  Cohoes,  127  N.  Y. 
175,  28  N.  E.  25.  But  the  question  is  whether  the  tenant  did, 
in  fact,  hold  over  after  the  expiration  of  the  term,  within  the 
meaning  of  that  rule.  If  it  is  an  arbitrary  one,  applicable  under 
all  circumstances  and  conditions,  and  to  be  enforced  in  every 
case,  without  regard  tp  the  reason  upon  which  it  is  founded,  it 
may  be  said  that,  in  a  strict  sense,  there  was  a  holding  over  in 
this  case.  But  this  rule  that  obtains  in  the  relation  of  landlord 
and  tenant  is  a  part  of  the  common  law,  the  chief  merit  of 
which  is  supposed  to  consist  in  its  adaptability  to  changing  cir- 
cumstances and  new  conditions  as  developed  in  the  progress  of 
time.  It  is  not  an  unchangeable  code,  like  that  of  the  Medes 
and  Persians,  but  a  system  that  has  grown  up  with  the  growth 
of  civilization,  and  is  capable  of  being  molded  to  meet  the  wants 
of  society  in  every  stage  of  its  progress.  From  the  facts  dis- 
closed by  the  answer  in  this  case  the  tenant  vacated  the  house 
at  the  expiration  of  the  term,  except. one  bedroom,  in  which  a 
member  of  his  family  was  confined  by  illness  so  serious  that  he 
was  Warned  by  the  physician  that  any  attempt  to  remove  her 
would  imperil  her  life.  The  decision  of  the  learned  trial  court 
in  the  case  virtually  holds  that  on  the  last  day  of  the  tenant's 
term  he  was  placed  in  a  position  where  he  must  either  pay  rent 
for  another  year  for  a  house  that  he  did  not  intend  to  occupy, 
or  to  take  the  risk  of  becoming,  in  a  certain  sense,  responsible 
for  the  death  of  his  mother  by  attempting  to  remove  her  from 
a  sick  room  against  the  protest  of  a  physician.  This  would 
seem  to  be  pushing  a  rule  of  law  applicable  to  the  relation  of 
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landlord  and  tenant  to  a  point  which  makes  it  very  unreason- 
able, if  not  absurd;  and,  before  assenting  to  such  an  application 
of  it,  we  are  naturally  forced  to  inquire  whether  there  was,  in 
fact,  any  such  holding  over  by  the  tenant  in  this  case  as  the 
rule  fairly  contemplates.  Does  a  tenant  who,  on  the  last  day 
of  the  .term,  is  upon  his  death  bed,  or  is  quarantined  in  his 
house  by  the  public  authorities  to  prevent  the  spread  of  some 
dangerous  or  infectious  disease,  or  is  insane,  or  compelled  to 
remain  in  the  house,  against  his  will,  by  some  superior  force 
or  stress  of  citclimstances,  hold  over  within  the  meaning  of  the 
law,  or  in  the  sense  that  permits  the  landlord  to  treat  him  as 
a  tenant  for  another  year?  The  principle  upon  which  the  rule 
is  founded  is  that  the  holding  over  is  such  an  act  of  the  tenant 
that  the  law  implies  a  contract  on  his  part,  or  leasing  of  the 
premises  for  another  year.  But  whenever  the  law  implies  a 
Bontract  from  the  act  or  conduct  of  the  party,  the  act  itself, 
whatever  it  may  be,  must  be  voluntary.  The  law  does  not  imply 
a  contract  or  obligation  from  an  act  of  the  party  which  pro- 
eeeds  from  mistake  or  fraud,  or  which  results  from  force  or 
Boereion  of  any  kind,  or  is  due  to  any  stress  of  circumstances 
which  involves  peril  to  his  life  or  that  of  some  member  of  his 
family.  To  infer  a  promise  or  contract  from  any  act  plainly 
resulting  from  such  causes  would  manifestly  be  contrary  to 
reason  and  justice.  The  question  therefore  occurs  whether  the 
tenant  in  this  case,  by  failing  to  remove  his  mother  from  the 
bedroom  in  the  house,  or  by  her  presence  there  during  the  15 
lays  after  the  expiration  of  the  term,  should  be  held  for  an- 
other year's  rent,  on  the  principle  that  an  agreement  to  hold 
for  another  year  is  to  be  implied  by  law  from  his  conduct  under 
the  circumstances.  If  this  question  must  necessarily  be  answered 
in  the  affirmative,  there  would  be  no  grounds  for  any  further 
iiscussion.  But  it  seems  to  me  that,  upon  reason  and  all  the 
malogies  of  the  law,  a  hiring  for  another  year  cannot  and 
should  not  be  implied  against  the  tenant  under  such  circum- 
stances. The  case  is  not  within  the  reason  of  the  rule,  and 
;herefore  is  not  governed  by  it.  While  this  court  has  firmly 
idhered  to  the  principle  that  the  landlord  is  entitled  to  treat 
:he  tenant  who  holds  over  as  lessee  for  another  year,  it  is  plain, 
[rom  what  was  said  iri  one  of  the  most  recent  cases,  that  the 
'ule  was  not  considered  an  arbitrary  one.    On  the  contrary,  it 
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is  intimated  that  it  was  not  so  rigid  that  it  could  not  properly 
be  made  1;o  bend  in  exceptional  and  peculiar  cases.  Haynes  v. 
Aldrich,  supra.  Where  the  holding  over  is  wrongful  or  volun- 
tary, and  not  unavoidable  in  the  strictest  sense,  the  rule  must 
be  permitted  to  have  fuU  application.  But  where  the  tenant, 
as  in  this  case,  is  obliged  to  retain  a  room  in  the  house  for  a 
short  period  of  time  in  order  to  avoid  the  peril  of  exposing  a 
member  of  his  family  to  danger  and  death,  it  cannot  properly  be 
said  that  it  is  a  holding  over  within  the  meaning  of  the  law. 
Where  a  party  acts  under  such  a  stress  of  circumstances,  the 
act  cannot  be  said  to  proceed  from  his  own  volition  any  more 
than  if  he  had  been  detained  in  the  house  by  the  police  under 
the  direction  of  the  health  authorities. 

It  is  important  to  note  with  more  distinctness  the  wide  dif- 
ference between  this  case  and  Haynes  v.  Aldrich,  supra.  In 
that  ease  the  tenant  violated  one  of  the  covenants  of  the  lease 
by  subletting  the  premises.  The  subtenant  held  over  after  the 
expiration  of  the  term,  and  the  tenant  was  sued  for  rent  upon 
the  principle  that  the  holding  over  created  a  tenancy  for  another 
year.  The  tenant  sought  to  excuse  the  holding  over  by, the 
allegation  that  a  distant  relative  of  the  subtenant,  who  was  in 
possession,  was  detained  in  the  house  after  the  expiration  of 
the  term  by  sickness.  This  court  held  that,  inasmuch  as  the 
subletting  was  in  violation  of  the  lease,  and  was  a  wrongful 
act  on  the  part  of  the  tenant,  he  could  not  be  excused  by  a 
situation  which  was  plainly  the  result  of  his  own  violation  of 
a  covenant  of  the  lease.  It  is  plain  that  the  situation  which  it 
was  claimed  excused  the  tenant  was  of  his  own  creation  by 
putting  another  party  in  possession  of  the  premises.  The  hold- 
ing over  in  that  ease  was  very  properly  attributed  to  the  wrong- 
ful act  of  the  tenant  in  putting  a  stranger' into  possession  of 
the  demised  premises. 

When  a  tenant  for  a  year  actually  holds  over  after  the  ex- 
piration of  the  term,  the  legal  consequences  which  follow  are 
well  settled  and  understood.  The  landlord  may,  at  his  election, 
treat  him  either  as  a  trespasser  or  a  tenant  for  another  year; 
but  in  any  ease  the  fact  of  holding  over  must  be  established. 
The  landlord  cannot  treat  him  as  a  tenant,  and  collect  the  rent 
for  another  year,  unless  the  facts  are  such  as  to  justify  him  in 
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proceeding  against  him  as  a  trespasser.  An  act  which  might 
ordinarily  constitute  a  trespass  when  done  or  committed  inten- 
tionally or  voluntarily,  cannot  always  be  such  when  done  or 
committed  involuntarily.  Moak,  Underh.  Torts,  pp.  10,  15.  The 
mere  fact  that  the  tenant,  or  some  member  of  his  family,  is 
obliged  to  remain  in  a  room  in  the  house  after  the  expiration 
of  the  demised  term,  may  not  necessarily  amount  to  a  trespass. 
Whether  it  does  or  not  must  depend  upon  circumstances.  If  he 
is  detained  there  by  the  act  of  God,  or  of  some  superior  legal 
power,  or  some  unavoidable  necessity,  he  is  not  ordinarily 
deemed  to  be  a  trespasser.  A  trespass  presupposes  some  wrong- 
ful act  towards  the  person  or  property  of  another.  If  the  tenant 
in  this  case  actually  held  over,  the  plaintiff  could  maintain  eject- 
ment against  him;  but,  since  his  intention  to  remove  on  the 
day  the  lease  expired  is  clear,  and  this  purpose  was  defeated 
only  by  the  dangerous  illness  of  a  member  of  his  family,  it 
would,  I  think,  be  difficult  to  say  that  he  had  such  a  possession 
of  the  house  as  would  support  an  action  of  ejectment;  and  the 
same  facts  and  circumstances  that  would  protect  him  from  such 
an  action  would  also  defeat  the  present  claim,  which  is  based 
upon  the  theory  of  an  implied  agreement  to  lease  for  another 
year.  I  do  not  mean  to  say  that  the  facts  stated  in  the  answer 
would  be  a  defense  to  an  action  by  the  landlord  for  damages 
based  upon  the  breach  of  the  covenant  in  the  lease  to  surrender 
the  demised  premises  at  the  expiration  of  the  term.  A  duty 
or  obligation  imposed  by  law  and  one  created  by  contract  or 
covenant  stand  upon  different  grounds  when  the  party  seeks  to 
be  excused  by  the  act  of  God,  or  unavoidable  accident,  or  stress 
of  circumstances.  But  in  this  case  the  right  of  the  landlord  to 
collect  rent  for  the  second  year  does  not  depend  upon  any  ex- 
press contract  or  covenant.  It  rests  wholly  upon  the  legal  im- 
plication derived  from  the  wrongful  act  of  the  tenant  in  holding 
over;  and  if  that  act  was  not  in  fact  wrongful,  but,  under  the 
circumstances,  excusable,  then  there  is  no  basis  for  any  implied 
promise  or  agreement.  I  assume  that  if  the  tenant,  or  some 
member  of  his  family,  should  die  on  the  last  day  of  the  term, 
that  no  one  would  then  contend  that  the  continued  occupation 
of  the  house  for  a  few  days  during  the  funeral  would  amount 
to  a  wrongful  holding  over  within  the  meaning  of  the  law. 
Such  an  interpretation  of  a  principle  of  the  common  la.w  would 
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shock,  not  only  our  sense  of  justice,  but  every  feeling  of  decency 
and  humanity.  The  e^se  before  us  differs  from  that  only  in 
degree.  Both  cases  must  be  governed  by  a  common  principle. 
It  is  obvious  that  in  the  application  of  the  rule  now  under  con- 
sideration to  the  relation  of  landlord  and  tenant  there  must  be 
a  point  beyond  which  we  cannot  go,  and  that  point  is  reached 
when  the  alleged  holding  over  cannot  be  attributed,  directly 
or  indirectly,  to  some  fault  on  the  part  of  the  tenant.  There 
may  be  cases  in  which  the  occupation  of  a  room  in  a  house  after 
the  lease  has  terminated  will  not  amount  to  a  trespass,  or  war- 
rant the  implication  of  a  lease  for  another  year.  Since  a  party 
cannot,  as  a  general  rule,  commit  a  trespass  or  make  a  contract 
without  some  effort  of  volition  on  his  part,  an  act  due  to  un- 
avoidable accident,  or  resulting  from  some  overruling  necessity 
or  stress  of  circumstances,  can  form  no  basis  for  imputing  a 
wrong  or  inferring  a  contract.  It  is  reasonable,  therefore,  to 
conclude  from  the  facts  and  circumstances  stated  in  the  answer 
that  the  defendant  was  not  a  trespasser  during  the  15  days  that 
his  mother  occupied  the  room  in  the  house,  and  could  not  be 
removed  without  fendangering  her  life,  nor  a  tenant  for  another 
year.  It  follows,  therefore,  that  the  plaintiff  was  not  entitled 
to  recover  rent  from  the  time  when  the  house  was  completely 
vacated. 

It  may  be  said  that  this  conclusion  is  a  departure  from  prece- 
dent, but  it  is  not  easy  to  see  how  it  is.  No  case  has  been  cited, 
and  none  has  been  found,  where  it  was  held  that  such  a  state 
of  facts  or  such  a  situation  as  is  disclosed  by  the  answer 
amounted  to  a  holding  over  by  the  tenant  within  the  meaning 
of  the  rule  that  is  invoked  by  the  landlord  to  sustain  this  action. 
Legal  rules  may  sometimes  be  pushed  to  a  point  where  they 
accomplish  the  grossest  injustice,  and  it  then  becomes  the  duty 
©f  the  courts  to  limit  their  application  to  cases  that  are  within 
their  true  scope  and  fair  meaning.  We  go  no  further  than  to 
say  that,  npon  the  facts  stated  in  the  answer,  if  conceded  or 
established,  there  was  no  holding  over  by  the  tenant  within  any 
fair  or  reasonable  meaning  of  the  rule  which  permits  the  land- 
lord to  continue  the  lease  for  another  year.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 
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GRAY,  J.  (dissenting).  This  action  was  brbtight  to  recover 
of  the  defendants  the  rent  ,of.  certain  premises  in  the  city  of 
New  York,  which  had  been  originally  leased  to  "them  by  the 
plaintiff  for  the  term  of  one  yeair  from  May  1,  1894.  The  de- 
fendants held  over  for  some  15  days  after  the  expiration  of 
the  term,  and  the  rental  moneys  claimed  in  the  action  were  for 
7  months  subsequent  to  May  1,  1895.  The  defense  set  up  in 
the  answer  was,  in  substance,  that,  prior  to  the  expiration  of 
the  term  mentioned  in  the  written  lease,  the  defendants  had 
notified  the  plaintiff  that  they  would  not  take  the  premises  for 
another  year,  and  .that  they  had  hired  another  house,  but  that 
they  had  been  prevented  from  yielding  up  possession  "by  the 
act  of  God  in  afflicting  the  mother  of  these  defendants,  who  was 
a  member  of  the  family  of  the  defendants,  with  a  disease  which 
*  *  *  was  so  great  that  it  would  have  endangered  her  life 
to  have  taken  her  from  the  room."  The  lease  contained  the  usual 
agreement  of  the  lessees  to  quit  and  surrender  the  premises  at 
the  expiration'  of  the  term.  Upon  the  trial  no  evidence  weis 
given,  the  facts  being  then  and  there  stipulated  between  the 
parties.  The  plaintiff  admitted  that  the  defendants  notified 
him,  in  February,  1895,  that  on  the  1st  day  of  May,  1895,  they 
would  surrender  the  possession  of  the  premises,  and  the  de- 
fendants admitted  that  they  remained  over  after  the  1st  of  May 
without  the  assent  of  the  plaintiff.  The  plaintiff,  admitted  ta 
be  true  the  statement  of  the  defendants  that  the  mother  of  the 
defendants  was  ill  on  the  1st  of  May,  1895,  and  in  the  condition, 
alleged  in  their  answer.  Upon  these  admissions  of  the  parties, 
the  trial  judge  directed  a  verdict  for  the  plaintiff  for  the  amount 
of  rental  moneys  demanded  under  the  terms  of  the  written  lease. 
To  that  direction  the  defendants  excepted,  and,  the  appellate 
division  having  affirmed  the  judgment  entered  against  them,, 
they  further  appeal  to  this  court. 

The  question  thus  raised  for  our  consideration  is  whether  the 
rule  of  law,  which  has  always  controlled  in  such  cases,  is  to  be 
affected  by  the  fact  that  the  holding  over  by  the  defendants  was 
by  reason  of  the  illness  of  their  mother,  as  a  member  of  the 
family,  and  therefore,  in  that  sense,  involuntary.  The  doctrine 
has  been  long  a  settled  one  in  this  state  that  a  tenant  who  holds 
over  his  term,  either  is  a  trespasser  or  continues  to  be  a  tenant,, 
at  the  sole  election  of  the  landlord,  and  that,  in  the  latter  case, 
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the  legal  implication  is  that  he  holds  at  the  former  rent.  As 
this  appeal  should  be  disposed  of  upon  authority,  I  shall  advert 
to  a  few  cases  and  to  the  opinions  which  have  been  expressed. 
The  question  was  early  discussed  in  what  may  be  regarded  as 
the  leading  case  of  Conway  v.  Starkweather,  1  Denio  113,  where 
the  tenant  held  over  his  term  for  the  period  of  two  weeks. 
Bronson,  C.  J.,  in  his  opinion,  laid  down  the  rule  with  consider- 
able pertinency,  and  said  that:  "The  tenant  has  no  such  elec- 
tion as  that  which  belongs  to  the  landlord.  If  he  holds  over, 
though  for  a  very  short  period,  without  any  unequivocal  act  at 
the  time  to  give  his  holding  the  character  of  a  trespass,  he  is 
not  afterwards  at  liberty  to  deny  that  he  is  in  as  a  tenant,  if 
the  landlord  chooses  to  hold  him  to  that  relation.  If  the  tenant 
may  hold  over  for  two  weeks,  and  then  say  he  is  not  a  tenant, 
I  see  no  reason  why  he  may  not  give  the  same  answer  after 
holding  over  as  many  months  or  years.  The  plaintiflE's  counsel 
regards  the  holding  oyer  as  only  presumptive  evidence  of  the 
continuance  of  the  tenancy,  which  would' have  been  sufficiently 
rebutted  by  the  offered  proof  that  the  plaintiff,  before  his  term 
ended,  refused  to  keep  the  property  another  year,  even  at  a 
reduced  rent.  But  such  are  not  my  views.  I  do  not  think  this 
a  case  for  balancing  presumptions,  but  one  where  the  act  of 
the  plaintiff  in  holding  over  has  given  the  defendants  a  legal 
right  to  treat  him  as  tenant;  and  that  it  is  not  in  his  power  to 
throw  off  that  character,  however  onerous  it  may  be.'-  A  num- 
ber of  years  later,  in  the  ease  of  Schuyler  v.  Smith,  51  N.  Y. 
309,  the  defendants  had  held  over  for  the  period  of  three  weeks 
after  the  expiration  of  the  lease,  and  they  opposed  the  claim  of 
the  plaintiff  to  hold  them  as  tenants  for  the  whole  year,  upon 
the  ground  that  they  had  given  him  notice,  before  the  expira- 
tion of  the  term,  that  they  did  not  intend  to  keep  the  premises 
for  another  year,  and  with  his  knowledge,  had  made  arrange- 
ments to  occupy  other  premises.  Judge  Earl,  relying  on  the 
rule  of  law  as  settled  by  Conway  v.  Starkweather,  and  since 
recognized  by  other  cases,  that,  where  a  tenant  holds  over  after 
the  expiration  of  his  term,  the  law  will  imply  an  agreement  to 
hold  for  a  year  upon  the  terms  of  the.  prior  lease,  overruled 
their  contention,  and  said:  "The  safe  and  just  rule  I  believe  to 
be  the  one  established  by  authority, — ^that  a  tenant  holds  over 
the  term  at  his  peril,  and  the  owner  of  the  premises  may  treat 
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him  as  a  trespasser  or  as  a  tenant  for  another  year  upon  the 
terms  of  the  prior  lease,  so  far  as  applicable.";  Still  later,  in 
Adams  v.  City  of  Cohoes,  127  N.  Y.  175,  28  N..  B.-  25,  Judge 
Potter,  delivering  the  opinion  of  this  court  in  the  Second  divi- 
sion, discussed  this  question  in  the  light  of  the  authorities,  and 
observed  that :  "  So  absolute  is  the  implication,  from  holding 
over  for  a  few  days  only,  of  a  hiring  for  another  year,  that  the 
tenant  will  not  be  excused  from  the  payment  of  rrait,  even  where 
he  gave  the  landlord  notice  .before  the  end.  of  the  term  that  he 
did  not  intend  to  hire  for  another  year,  and  had  hired  other 
premises,  which  would  be  ready  for  his  occupancy  in  a  few 
days."  Finally,  we  have  the  case  of  Haynes  v.  Aldrich,  133 
N.  Y.  287,  31  N.  E.  94,  where  the  holding  over  by  the  defendant 
was  from  the  1st  to  the  4th  of  May,  and  it  was  sought  to  J)e 
excused  upon  these  facts,  viz.:  That  the  1st  day  of  May  was  a 
holiday ;  that  on  the  2d  day  of  May  there  was  difficulty  in  en- 
gaging trucks,  and  that  a  sick  boarder  could  not  be  removed 
with  safety  until  the  fourth  day.  Judge  Finch  discusses,  in 
his  opinion,  the  efficacy  of  such  a  defense  somewhat  elaborately, 
and,  referring  to  the  rule  as  well  settled  by  authority  that  where 
there  is  a  holding  over  by  the  tenant  the  law  will  imply  an 
agreement  to  hold  for  a  year  upon  the  terms  of  the  prior  lease, 
makes  the  following  observations  upon  the  argument  of  the  ap- 
pellant: "The  appellant  does  not  deny  the  rule,  but  seeks  to 
qualify  it  so  as  to  mean  that  it  is  only  when  the  tenant  holds 
over  voluntarily,  and  for  his  own  convenience,  that  the  land- 
lord's right  arises,  and  that  it  does  not  so  arise  when  the  tenant 
holds  over  involuntarily,  riot  for  his  own  convenience,  but  be- 
cause he  cannot  help  it.  I  am  averse  to  any  such  qualification. 
It  would  introduce  an  uncertainty  into  a  rule  whose  chief  value 
lies  in  its  certainty.  The  consequent  confusion  would  be  very 
great.  Excuses  would  always  be  forthcoming,  and  their  suffi- 
ciency be  subject  to  the  doubtful  conclusions  of  a  jury,  and  no 
lessor  would  ever  know  when  he  could  safely  promise  posses- 
sion to  a  new  tenant."  Again,  he  says  that:  "If  the  rule  in 
this  case, seems  to  involve  a  hardship,  that  is  sometimes  true  of 
every  general  rule,  however  just  and  wise;  but  does  not  justify 
its  abrogation.  To  sustain  this  defense  would  open  the  door 
to  a  destruction  of  the  settled  doctrine  and  tend  to  involve  the 
rights  of  both  lessor  and  lessee  in  uncertainty  and  confusion." 
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This  is  pretty  strong  language ;  but  the  appellants,  neverthe- 
less, seek  to  distinguish  the  case  as  an  authority,  because  there 
it  was  a  subtenant  whose  illness  prevented  the  surrender  of  pos- 
session, and  the  question  was  reserved  whether  there  might  not 
be  an  inevitable  delay,  in  no  manner  the  fault  of  the  tenant, 
which  would  serve  as  a  valid  excuse.  It  is  true  that  there  is 
that  much,  of  a  distinction  between  the  two  cases,  but  I  think 
the  distinction  to  be  somewhat  shadowy,  so  far  as  the  excuse 
for  not  yielding  up  the  premises  promptly  is  concerned,  and  I 
agree  with  the  reasoning  of  the  opinion  at  the  appellate  division 
in  the  present  case,  that  "no  such  qualification  should  be,  or 
could  safely  be,  imported  into  the  absolute  rule  of  law.  It 
would  make  the,  landlord,  rather  than  the  tenant,  suffer  by 
reason  of  a  misfortune  to  the  tenant,  which  he,  and  not  the 
landlord,  should  bear  the  burden  of."  It  seems  to  me  that 
Judge  Finchji  in.  Haynes  v.  Aldrich,  has  given  a  convincing 
reason  against  importing  any  qualification  into  a  well-settled 
rule  of  law,  by  which  its  application  might  be  rendered  uncer- 
tain according  to  the  facts  pleaded  by  the  tenant.  Since  the 
leading  case  of  Conway  v.  Starkweather,  I  am  not  aware  of 
any  qualification  of  the  rule  having  been  admitted,  and  I  think 
that,  if  a  case  arises  in  which  it  operates  harshly,  the  misfor- 
tune is  one  which,  for  the  sake  of  the  stability  of  the  rule, 
should  be  borne  by  the  tenant,  rather  than  by  the  landlord.  The 
underlying  principle  is  that  the  rights  of  the  parties  are  deter- 
mined by  their  engagements,  and  effect  must  be  given  to  the 
contract.  The  doctrine,  as  settled  by  the  decisions  of  the  courts 
of  this  state  obtains  in  many  other  jurisdictions.  Cloth  Co.  v. 
Gardner,  99.111.  151;  Moore  v.  Be3,sley,  3  Ohio  294;  Vrooman 
V.  McKaig,  4  Md.  450 ;  Bacon  v,  Brown,  9  Conn.  334 ;  Hemphill 
V.  Flynn,  2  P.a.  St  144;  Wolffe  v.  Wolff,  69  Ala.,  549. 

This  is  in  no  sense  to  be  considered  like  a  case  where  per- 
formance of  a  condition  is  prevented  by  the  act  of  God,  nor  one 
where  the  disel^arge  of  an  obligation  was  not  fully  intended  by 
the  parties.  It  is  simply  that  of  a  contract  which,  by  its  terms, 
gave  the  occupancy  and  use  of  the  premises  of  the  owner  for 
a  specified  term,  and  under  specified  conditions,  which  fixed  the 
rent  to  be  paid,  and  which  contained  the  covenant  of  the  lessee 
to  quit  and  surrender  the  premises  at  the  expiration  of  the 
demised  term..    The  distinction  is  well  settled  between  an  obli- 
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gation  or  duty  imposed  by  law  and  that  created  by  covenant  of 
the  party.  In  the  former  ease,  if  the  party  is  disabled  from 
performing  without  any  default  of  his  own,  the  law  will  excuse 
him.  Illustrations  of  this  are  where  waste  to  a  tenement  is 
caused  by  its  destruction  by  tempest  or  by  enemies,  or  where 
the  contract  is  for  personal  services,  and  the  condition  of  con- 
tinued existence  is  raised  by  implication.  But  .where  the  party 
creates  a  duty  by  his  own  contract  he  is  bound  to  make  it  good, 
notwithstanding  any  accident  by  inevitable  necessity ;  because 
he  might  have  provided  against  it  by  his  contract.  2  Saund. 
422,  note  2 ;  21  Pick  417,  441 ;  47  N.  Y.  62,  64. 

Of  course,  there  was  nothing  to  submit  to  the  jury,  and  the 
defendants  did  not  request  a  submission.  All  the  facts  for  a 
judgment  were  stipulated  when  the  case  eaine  on  for  trial,  and 
they  presented  the  one  question  for  the  court  whether,  in  law, 
they  established  the  plaintiff's  right  to  the  rent  demanded.  I 
think  the  judgment  should  be  affirmed,  with  costs. 

O'BRIEN  and  MARTIN,  JJ.,  read  for  reversal,  etc.  PAR- 
KER, C.  J.,  and  HAIGHT,  J.,  concur.  GRAY,  J.,  reads  for 
affirmance,  and  BARTLETT  and  VANN,  JJ.,  concur. 

Judgment  reversed. 
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TEEBUNATION  OP  TENANCY. 

Tenancy  from  Year  to  Year.    Notice  to  Quit. 

HUNTER  V.  FROST. 

47  Minn.  1,  49  N.  W.  327.    1891. 

Appeal  from  district  court,  Ramsey  county:  Egan,  judge. 

MITCHELL,  J.  The  plaintiff  leased  to  defendant  a  tene- 
ment for  tlie  term  of  13  months  from  April  1,  1888,  for  an 
agreed  rent  of  $540  per  annum,  payable  in-  equal  installments 
of  $45,  in  advance,  on  the  first  day  of  each  month.  The  defend- 
ant entered  and  occupied  the  premises  during  the  term,  and 
after  its  expiration  held  over  and  continued  in  possession,  and 
paid  rent  to  the  plaintiff,  in  accordance  with  the  terms  of  the 
lease,  up  to  and  including  the  month  of  November,  1889.  Sev- 
eral days  prior  to  October  30,  1889,  the  defendant  served  upon 
plaintiff  written  notice  that  he  would  vacate  the  premises  on 
November  30th  next  ensuing.  In  pursuance  of  this  notice  he 
vacated  them,  and  has  not  since  that  time  occupied  them  or 
paid  rent.  This  action  is  to  recover  rent  from  December  1, 
1889,  to  May  1,  1890.  It  is  not  questioned  but  that  at  common 
law  the  defendant,  by  holding  over  after  the  end  of  the  term 
without  any  new  agreement,  and  paying  rent  according  to  the 
terms  of  the  prior  tenancy,  which  was  accepted  by  the  plaintiff, 
became  a  tenant  from  year  to  year,  and  that  this  tenancy  could 
not  be  terminated  by  either  party,  except  upon  due  notice  (at 
common  law,  six  months)  terminating  at  the  end  of  the  first  or 
any  subsequent  year  (May  1st).  But  defendant's  contention 
is  that  tenancies  from  year  to  year  have  been  abolished  by  the 
statutes  of  this  state,  and  converted  into  tenancies  at  will,  which 
may  be  terminated  at  any  time  by  either  party  by  giving  the 
length  of  notice  provided  by  Gen.  St.  1878,  c.  75,  §  40,  which,  in 
this  case,  would  be  one  month,  the  rent  reserved  being  payable 
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monthly.  While  tenancies  from  year  to  year  are  the  creation 
of  judicial  decisions,  based  upon  principles  of  policy  and  jus- 
tice, out  of  what  were  anciently  tenancies  strictly  at  will,  termi- 
nable at  any  time  by  either  party  without  notice,  yet  such  ten- 
ancies had  become  so  well  established  and  so  fully  recognized 
in  the  common  law  that  it  would  naturally  be  supposed  that, 
if  it  had  been  intended  to  convert  them  into  mere  tenancies  at 
will,  it  would  have  been  done  by  express  and  clear  language, 
and  not  left  to  mere  inference  or  implication.  We  think  we 
are  safe  in  saying  that,  although  our  statutes  bearing  upon  the 
subject  have  always  been  the  same  as  now,  it  has  never  been 
the  understanding  of  the  bar  of  the  state  that  they  had  intro- 
duced any  such  radical  change  in  the  law  as  that  now  con- 
tended for.  Evidently  this  court,  in  considering.the  cases  of 
Gardner  v.  Commissioners,  21  Minn.  38,  and  Dayton  v.  Craik, 
26  Minn.  134,  1  N.  W.  Rep.  813,  assumed  that  tenancies  from 
year  to  year  still  existed  in  this  state.  It  was  squarely  so  de- 
cided in  Smith  v.  Bell,  44  Minn.  524,  47  N.  W.  Rep.  263,  al- 
though the  question  was  not  very  fully  argued  in  that  case, 
and  we  would  not  feel  bound  to  follow  it  if  fully  convinced  that 
if  was  wrong. 

Counsel  for  defendant  does  not  claim  that  there  is  any  express 
provision  of  statute  abolishing  such  tenancies,  but  he  relies  on 
certain  provisions  which  he  claims  effect  that  result. by  impli- 
cation. The  first  is  Gen.  St.  c.  45,  §  1,  dividing  estates  in  land 
into  estates  of  inheritance,  estates  for  life,  estates  for  years, 
estates  at  will  and  by  sufferance;  the  argument  being  that, 
as  estates  from  year  to  year  are  not  named,  therefore  they 
are  impliedly  abolished.  The  next  is  Gen.  St.  c.  75,  §  40, 
which  provides  that  all  estates  at  will  may  be  determined 
by  either  party  by  three  months'  notice  in  writing  for  that 
purpose  given  to  the  other  party,  and,  when  the  rent  re- 
served is  payable  at  periods  of  less  than  three  months,  the  term 
of  such  notice  shall  be  sufficient  if  it  is  equal  to  the  interval 
between  the  times  of  payment.  It  is  argued  that  by  this  the 
legislature  intended  to  provide  for  the  termination  of  all  estates 
which  did  not  terminate  themselves  without  notice,  and  made 
provision  for  aU  the  estates,  which  it  reeogni?,ed,  which  did  not 
terminate  themselves,  to-wit.,  estates  at  will.  Reference  is  also 
made  to  Gen.  St.  c.  84,  §  11,  governing  summary  proceedings 
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ior  the  recovery  of  possession  by  a  landlord.  It  is  said  that 
this  was  evidently  intended  to  give  a  landlord  a  summary 
remedy  whenever  the  relation  of  landlord  exists,  but,  as  the 
statute  only  refers  to  two  classes  of  cases  in  which  the  remedy 
may  be  employed,  when  the  tenant  is  not  in  arrears  of  rent, 
to-wit;  when  the  tenant  holds  over  after  the  termination  of 
the  time  for  which  the  premises  were  demised,  and  where  a 
tenant  at  will  holds  over  after  the  determination  of  any  such 
estate  by  notice  to  quit,  therefore,  if  tenancies  from  year  to 
year  still  exist,  the  tenant  in  such  cases  could  only  be  evicted 
by  an  action  of  ejectment.  It  seems  to  us  that  counsel  has  been 
led  into  error  by  failing  to  duly  consider  the  state  of  the  common 
law  when  the  statutes  were  passed,  and  by  assuming  that,  when 
they  speak  of  tenancies -at  wiU,  they  refer  exclusively  to  ten- 
ancies strictly  at  will;  that  is,  those  which,  but  for  the  statute 
in  reference  to  notices  to  quit,  would  have  been  terminable  at 
any  time  by  either  party  without  notice.  It  was  determined 
very  anciently  by  the  common  law,  upon  principles  of  justice 
and  policy,  that  estates  at  will  were  equally  at  the  will  of  both 
parties,  and  neither  of  them  was  permitted  to  exercise  his  will 
in  a  wanton  manner,  and  contrary  to  equity  and  good  faith,  but 
that  they  could  only  be  terminated  by  notice  for  a  longer  or 
shorter  period,  depending  usually  upon  the  nature  of  the  orig- 
inal demise.  At  first  there  was  no  other  rule  but  that  the  notice 
should  be  a  reasonable  one.  Because  of  the  uncertainty  of  this 
rule,  the  courts  early  adopted,  as  far  as  possible,  some  fixed 
period  as  being  reasonable.  In  those  tenancies  which,  from  the 
nature  of  the  original  demise;  they  construed  to  be  tenancies 
from  year  to  year,  the;  courts  adopted  six  months  as  a  reasonable 
notice,  holding  that  such  tenancies  could  only  be  determined 
by  a  notice  of  at  least  six  months,  terminating  at  the  expiration 
of  the  first  or  any  succeeding  year.  And  in  those  cases  which 
did  not  come  within  the  class  of  tenancies  from  year  to  year, 
because  by  implication  for  some  definite  period  less  than  a  year, 
the  rule  was  generally  adopted  that  the  time  of  notice  should 
be  governed  by  the  length  of  .time  specified  as  the  interval  be- 
tween the  times  of  payment  of  rent,  and  should  be  equal  to  one 
of  these  intervals,, and  must  end  at  the  expiration  thereof.  The 
result  was  that  at  common  law  estates  at  will,  in  the  strict  sense, 
became  almost  extinguished  at  a  very  early  date,  under  the 
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operation  of  judicial  decisions.  Indeed,  it  would  have  been 
difficult  to  conceive  of  an  instance  of  such  a  tenancy,  except 
where  created  by  the  express  contract  of  the  parties  to  that 
effect.  But  they  still  remained  substantially  tenancies  at  will, 
except  that  such  will  could  not  be  determined  by  either  party 
without  due  notice  to  quit.  The  enumeration  or  classification 
of  estates  adopted  by  our  statutes  is  but  declaratory  of  that 
found  in  all  writers  on  the  common  law,  even  after  the  doctrine 
of  tenancies  from  year  to  year  had  been  fully  established  by 
the  decisions  of  the  court.  Estates  in  land,  less  than  freehold,  - 
have  always  been  classified  as  of  three  sorts:  (1)  Estates  for 
years;  (2)  estates  at  will;  (3)  estates'  by  sufferance.  2  Bl. 
Comm.  139.  This  classification  was  first  incorporated  in  statu- 
tory form  in  the  old  Revised  Statutes  of  New  York,  and  from 
them  borrowed  successively  by  Michigan  and  "Wisconsin,  and  per- 
haps other  states ;  but  in  none  of  them  was  it  ever  held,  or  even 
suggested,  that  the  statute  affected  or  in  any  way  changed  the 
common  law  as  to  tenancies  from  year  to  year.  Did  the  statu- 
tory enumeration  necessarily  exclude  tenancies  from  year  to 
year,  thei^e  would  be  much  force  in  defendant's  argument.  But, 
so  far  from  this  being  the  case,  they  may  be  included  in  either 
estates  for  years  or  estates  at  will,  or  both,  as  they  possess  many 
of  the  qualities  of  each.  A  tenancy  from  year  to  year,  though 
indeterminate  as  to  duration  until  notice  given,  has  most  of  the 
qualities  and  incidents  of  a  term  for  years,  and,  when  notice 
has  been  given,  the  term  is  as  much  fixed  for  a  definite  period 
as  any  term  for  years.  A  tenant  from  year  to  year  has  a  lease 
for  a  year  certain,  with  a  growing  interests  during  every  year 
thereafter,  springing  out  of  the  original  contract,  and  parcel  of 
it.  Such  an  estate  is  not  determined  by  the  death  of  either  lessor 
or  lessee;  it  is  assignable  and  demisable,  and  may  be  pleaded 
as  a  term.  But,  although  it  has  many  of  the  qualities  of  a  term 
for  years,  yet  it  is,  as  already  remarked,  substantially  a  tenancy 
at  will  except  that  such  will  cannot  be  determined  by  either 
party  without  due  notice  to  quit,  terminating  at  the  end  of  a 
year.  1  Woodf.,  Landl.  &  Ten.  219.  For  purposes  of  notice  to 
quit,  it  is  a  general  tenancy  at  will.  2  Tayl.,  Landl.  &  Ten., 
§  467,  and  cases  cited.  And  for  purposes  of  general  classifica- 
tion it  is  treated  as  a  species  of  tenancy  at  will,  and  as  properly 
so  ^s  are  those  tenancies  which  by  implication  are  held  to  be  for 
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some  period  less  than  a  year,  as  from  quarter  to  quarter,  or 
from  month  to  month,  where  notice  to  quit  is  also  necessary  in 
order  to  terminate  them;  the  only  difiference  being  as  to  the 
length  of  the  notice  and  the  time  it  should  terminate.  Not- 
■withstanding  what  was  decided  in  Smith  v.  Bell,  supra,  we 
have  come  to  the  conclusion,  upon  fuller  examination,  that 
the  provisions  of  chapter  75,  §  40,  in  irelation  to  notices  to  quit, 
were  intended  to  apply  to  aU  estates  which  do  not  terminate 
themselves  without  notice,  and  that  for  the  purposes  of  such 
notices  a  tenancy  from  year  to  year  is  a  tenancy  at  will.  In 
some  of  the  cases  cited  by  plaintiff  it  was  held,  as  in  Smith  v. 
BeU,  that  similar  statutes  apply  only  to  the  notice  required 
to  terminate  a  tenancy  at  will,  and  have  no  application  to  a 
tenancy  from  year  to  year.  In  one  of  these  cases  it  is  said 
that  the  purpose  bf  the  statute  was  to  give  tenants  at  will  the 
right  to  the  notice  therein  specified  before  they  could  be  dis- 
possessed, whereas,  before  such  enactment,  they  were  not  enti- 
tled to  any  notice  whatever;  in  other  words,  that  the  statute 
was  to  give  the  tenant  the  right  to  notice  in  cases  which,  but 
for  the  statute,  would  have  been  tenancies  strictly  at  will.  It 
seems  to  us  that,  in  placing  this  construction  upon  such  stat- 
utes, the  courts  have  entirely  overlooked  the  fact  that  tenancies 
strictly  at  will  had  already  practically  ceased  to  exist,  except 
where  the  parties  had  expressly  contracted  that  the  tenancy 
might  be  terminated  at  any  time  without  notice;  and  as  in 
such  cases  the  contract  of  the  parties,  and  not  the  statute, 
would  control,  the  result  would  be  that  such  a  construction 
would  render  the  statute  meaningless.  We  have  therefore 
reached  the  conclusion  that  the  description  of'  estate  commonly 
known  as  a  "tenancy  from  year  to  year"  is  comprehended  in 
the  term  "estates  at  will,"  as  used  in  chapter  75,  §40.  But 
this  section  has  reference  only  to  the  length  of  notice,  and 
does  not  assume  to  otherwise  change  or  affect  the  nature  of 
the  tenancy,  or  the  existing  rules  of  law  as  to  when  the  notice 
should  terminate.  For  example,  where,  by  implication,  the 
tenancy  is  from  quarter  to  quarter,  or  from  month  to  month, 
the  rent  being  payable  quarterly  or  monthly,  the  notice  must 
still  terminate  with  the  quarter  or  month;  and,  where  the  ten- 
ancy is  from  year  to  year,  the  notice  must  terminate  with  a 
year,  although  the  length  of  it  may  now  be  shorter  than  six 
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months,  as  formerly  required  at  common  law.  Consequently, 
while  the  notice  given  by  defendant  in  this  case  was  sufScient 
as  to  length,  yet  it  was  wholly  ineffectual,  because  not  termi- 
nating at  the  end  of  a  year.  There  is  nothing  in  the  point  that 
there  can  be  no  such  thing  as  a  tenancy  fronji  year  to  year  in 
this  state  because  of  the  statute  of  frauds.  Gen.  St.,  e.  41, 
§  10.  The  courts  have  uniformly  held  that  tenancies  from  year 
to  year  were  not  affected  by  such  a  statute.  The  cases  from 
Massachusetts  and  Maine  are  not  in  point,  because  expressly 
placed  upon  their  statutes  providing  that  an  estate  or  interest 
in  land,  created  without  an  instrument  in  writing,  "shall  have 
the  force  and  effect  of  an  estate  at  will  only." 

Judgment  afSrmed. 
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LAW  OF  lEEIGATION  AND 

WATEE  EIGHTS 

CHAPTER  II. 
RIGHTS  OF  APPROPRIATION  OF  WATER. 

Appropriation  Always  the  Rule  in  the  Arid  Parts  of  the 

Country. 

UNION  MILL  &  MINING  CO.  v.  DANGBERG. 

81  Fed.  73.    1897. 

HAWLEY,  District  Judge.  This  is  a  suit  iu  equity  to  obtain 
a  decree  against  the  respondents  for  the  alleged  wrongful  diver- 
sion of  the  water  of  the  Carson  river,  to  complainant's  injur j^ 
and  damage.  The  Carson  river  is  a  natural  water  course,  having 
its  source  or  head  in  the  state  of  California,  and  running 
through  the  Carson  valley,  in  Douglas  county,  Nev.,  to  the 
"sink  of  the  Carson,"  in  Churchill  county,  where  its  water  sinks 
and  disappears.  The  river  has  two  branches  or  forks,  designated 
as  the  "East  Pork"  and  the  "West  Fork,"  and  there  are  many 
tributaries,  branches,  and  sloughs  which  connect  therewith, 
through  which  the  water  flows  every  month  in  -the  year.  The 
headwaters  of  both  of  the  main  branches  rise  in  California,  flow 
into  Carson  valley,  and  unite  at  Boyd's  Bridge,  and  thence  flow 
in  a  single  channel  to  the  sink,  a  distance  of  over  100  miles. 
Above  the  main  junction  there  are  branches  and  sloughs  from 
the  East  Fork,  which  flow  into  the  "West  Fork. 

Complainant  claims  the  right  to  sufficient  water  of  the  Carson 
river  to  run  its  mills  (1)  upon  the  ground  that  it  is  a  lower 
riparian  proprietor  upon  the  river;  (2)  upon  the  ground  that 
it  is  a  prior  appropriator  of  sufiicient  water  of  the  river  to 
propel  the  machinery  of  its  mills;  and  (3).  as  against  sevOTal  of 
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the  respondents  by  reason  of  the  decrees  of  this  court  and  of  the 
state  court  decreeing  to  it  and  its  grantors  a  sufficient  quantity 
of  water  for  such  purposes,  and  perpetually  enjoining  such 
respondents  and  their  grantors  from  the  use  of  such  water,  to 
complainant's  injury  and  damage.  The  respondents  admit  the 
diversion  of  the  water,  and  claim  the  right  to  divert  all  the 
water  of  the  river  (1)  by  reason  of  their  being  riparian  owners 
along  the  upper  course  of  the  river  above  complainant's  mills; 
(2)  by  reason  of  their  being  prior  appropriators  of  the  amounts 
of  water  respectively  claimed  by  them;  and  (3)  by  prescriptive 
use,  to  complainant's  injury,  of  the  respective  amounts  of  water 
claimed  by  them  for  more  than  five  years  prior  to  the  bringing 
of  this  suit. 

The  testimony  as  to  the  use  of  the  water  by  the  respective  par- 
ties covers  a  period  of  time  of  over  30  years,  during  which  there 
'has  been  more  or  less  litigation  concerning  the  rights  of  the 
parties.  It  includes  the  locations  and  titles  of  each  of  the  seven 
mills  of  which  complainant  is  the  owner  or  part  owner,  the  size 
and  capacity  of  its  ditches,  and  the  amounts  of  water  necessary 
for  it  to  use,  so  as  to  enable  it  to  properly  and  successfully  nin 
its  mills.  It  also  embraces  the  respective  titles  to  the  land  of 
the  various  respondents,  the  time  when  their  land  was  first  taken 
up,  when  the  water  was  first  used  for  purposes  of  irrigation,  and 
the  amount  of  water  appropriated  and  required  for  the  beneficial 
use  of  irrigating  their  lands.  The  testimony  includes  a  history 
of  the  whole  country  from  the  headwaters  of  the  Carson  river 
to  its  sink.  There  is  an  unusual  amount  of  conflict  in  the  testi- 
mony, especially  as  to  the  aitount  of  water  flowing  in  the  river 
at  various  points  at  different  seasons  of  the  year,  of  the  capacity 
of  the  different  ditches,  the  amounts  of  water  used  by  the 
respective  parties  when  flrst  used,  and  upon  nearly  every  other 
material  fact  in  the  case.  A  general  idea  of  the  extent  of  this 
conflict  in  the  evidence  is  made  iflanifest  by  the  fact  that 
abstracts  made  therefrom,  and  set  forth  or  referred  to  in  the 
briefs  of  counsel,  for  the  convenience  of  the  court,  cover  about 
1,000  pages  of  typewritten  matter.  From  this  statement  it  is 
apparent  that  the  court,  having  due  regard  to  the  compass  of  its 
opinion,  and  the  limits  of  its  own  time  and  patience  in  prepar- 
ing it,  cannot  discuss  at  length  the  questions  arising  from  such 
conflict,  and  will  be  compelled,  in  many  instances,  to  simply 
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state  its  conclusions  upon  the  facts,  and  devote  most  of  its  time 
and  space  to  a  review  of  the  many  intricate,  novel,  and  interest- 
ing legal  principles,  including  nearly  every  question  of  law 
pertinent  to  water  rights,  which  are  involved  in  the  decision  of 
this  case. 

Before  proceeding  with  the  discussion  of  the  case  upon  its 
merits,  there  are  certain  preliminary  questions  that  have  been 
presented  and  are  urged  with  much  force,  by  the  respondents' 
counsel,  touching  the  right  of  the  complainant  to  maintain  this 
suit  on  account  of  the  misjoinder,  or  nonjoinder  of  certain  par- 
ties, which  will  be  first  disposed  of.    *     *     * 

1.  It  is  contended  that  complainant  ought  not  to  be  permitted 
to  maintain  this  suit  without  making  its  co-tenants  parties 
thereto.-  This  contention  cannot  be  sustained.  It  does  not  affect 
the  jurisdiction  of  the  court,  but  addresses  itself  solely  to  the 
policy  of  the  court.  Elmendorf  v.  Taylor,  10  Wheat.  152,  166. 
It  is  not  shown  either  by  the  pleadings  or  the  proofs  herein  that 
any  injury  will  result  to  respondents  by  the  failure  of  com- 
plainant to  make  its  co-owners  in  the  mills  parties  to  this  suit. 
Complainant's  interest  is  several.  There  is  but  a  unity  of  pos- 
session. Its  estate  is  capable  of  being  injured,  and  it  is  entitled 
to  have  it  protected  from  irreparable  injury,  without  regard  to 
the  action  of  its  co-tenants.  The  co-tenant  is  not  an  indispensa- 
ble party  to  the  determination  of  its  rights.  The  Debris  Case, 
16  Fed.  25,  34;  EaUroad  Co.  v.  Ward,  2  Black,  485;  Hewitt  v. 
Story,  12  C.  C.  A,  250,  64  Fed.  524;  Himes  v.  Johnson,  61  Cal. 
259;  Water  Co., v.  Perdew,  65  Cal.  447,  452,  4  Pac.  426. 

2.  It  is  claimed  that  the  Comstock  Mill  &  Mining  Company, 
the  owner  of  the  Eureka  Mill,  on  the  Carson  river,  ought  to  have 
been  made  a  party  complainant  or  respondent,  and  that  aU  of 
the  farmers  diverting  water  from  the  Carson  river  below  the 
Rock  Point  Mill,  and  the  farmers  above  the  Rock  Point  Mill  and 
below  the  Merrimac  Mill,  and  the  farmers  in  Carson  valley  taking 
water  from  the  tributaries  of  the  Carson  river,  should  have  been 
made  parties  respondent,  and  that  this  suit  cannot  be  maintained 
without  the  joinder  of  all  such  parties.  This  suit  is  not  brought 
to  determine  the  amount  of  water  which  each  respondent  is 
entitled  to  divert  and  use  for  the  purposes  of  irrigation.  It  is  a 
suit  instituted  for  the  purpose  of  determining  complainant's 
rights  to  a  specific  quantity  of  the  waters  of  the  Carson  river, 
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and  to  obtain  a  decree  as  against  all  parties  who  are  asserting- 
any  right  to  such  waters,  to  its  injury  and  damage.  This  being 
the  nature  of  the  suit,  complainant  is  only  required  to  bring 
such  parties  before  the  court  as  interfere  with  its  rights.  The 
Comstock  Mill  &  Mining  Company  does  not  appear  to  claim  any 
right  to  the  water  of  the  river  adverse  to  complainant.  It  could 
not  properly  have  bee^i  made  respondent,  and  the  attention  of 
the  court  has  not  been  called  to  any  principle  of  law  which  would 
authorize  or  compel  it  to  be  made  a  party  complainant  in  order 
to  prevent  its  commencing  any  suit  against  any  party  who  might 
hereafter  interfere  with  any  of  its  rights.  No  relief  is  sought  or 
claimed  against  any  of  the  farmers  on  the  river  below  the  mills, 
or  between  the  mills,  or  as  against  the  parties  using  water  on  the 
smaU  tributaries  for  irrigation  between  complainant's  mills  and 
the  state  line.  Where  no  relief  is  souglit  against  persons  who  are 
not  connected  in  interest  with  the  subject-matter  of  the  suit,  they 
should  not  be  made  parties  to  the  litigation. 

3.  It  is  argued  that  inasmuch  as  the  respondents  who  are  made 
parties  to  the  suit  do  not  claim  the  water  of  the  river  jointly,  or 
by  any  common  right,  they  cannot  be  jointly  sued,  and  the  com- 
plainant is  not  therefore  entitled  to  the  remedy  it,  seeks  to  obtain 
in  this  suit.  It  is  true  that  the  respondents  deny  that  they  have 
entered  into  any  combination  to  divert  any  of  the  waters  of  the 
river  to  complainant's  injury  or  damage,  or  that  they  jointly  or 
in  common  divert  or  use  said  water,  and  allege  that  they  claim 
individual,  distinct,  and  separate  rights  independent  of  each 
other;  but  the  pleadings  and  the  proofs,  without  any  conflict, 
distinctly  show  that  the  results  of  respondents'  acts  are  such  as 
to  make  their  individual  diversion  of  the  water  injurious  to  com- 
plainant's rights,  if  the  complainant  is  entitled  to  any  prior 
rights  to  the  water.  Their  claims  are  of  the  same  common  char- 
acter, in  that  they  are  adverse  to  complainant.  They  are  there- 
fore all  properly  united  as  respondents,  because  they  all  divert 
water  from  a  common  source,  the  Carson  river,  above  the  mills, 
and  claim  the  right  to  divert  it  as  against  the  complainant.  These 
conflicting  rights,  whatever  they  may  be,  can  be  determined  by 
one  suit.  Complainant  might  not  be  able  to  maintain  its  suit 
against  them  siagly,  for  it  may  be  that  no  one  of  the  respondents 
acting  individually  has  deprived  complainant  of  all  the  water  to 
which  it  is  entitled.    Complainant  is  only  entitled,  if  at  all,  to  a. 
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certain  amount  of  the  water  of  the  river,  and  it  is  by  the  action 
of  all  the  respondents  that  it  has  been  deprived  of  the  water  to 
which  it  claims  to  be  entitled.  Each  respondent  claims  the  right 
to  divert  a  given  quantity  of  water.  The  aggregate  thus  claimed 
so  reduces  the  volume  of  the  water  in  the  river  as  to  deprive 
complainant  of  the  amount  to  which  it  is  entitled.  To  this 
extent,  even  if  there  is  no  such  unity  or  concert  of  action  or 
common  design  in  the  use  of  the  water  to  injure  complainant, 
there  is  certainly  such  a  result  in  the  use  of  the  water  by  the 
respondents  as,  authorizes  complainant  to  maintain  this  suit, 
upon  the  ground  that  the  action  of  all  the  respondents  has  pro- 
duced and  brought  about  the  injury  of  which  it  complains. 
Every  one  who  contributes  to  such  injury  is  properly  made  a 
party  respondent. 

As  was  said  by  the  court  in  Saint  v.  Guerrerio,  17  Colo.  448, 
453,  30Pac.  335,  337: 

"Interference  with  the  prior  right  of  a  party  to  the  use  of 
water  for  irrigation  is  unlike  ;nost  private  injury  for  which 
relief  may  be  had  by  injunction.  Priority  of  right  to  the  use 
of  water  from  a  natural  stream  is  a  right  peculiar  to  its  nature. 
A  party  entitled  to  such  priority,  imless  he  can  show  that  he  is 
entitled  to  all  the  water  of  the  natural  stream,  cannot,  in  the 
nature  of  things,  identify  certain  specific  water  as  belonging  to 
himself  while  the  same  is  running  in  the  natural  channel.  Being 
entitled  only  to  a  certain  quantity  of  the  water,  less  than  the 
whole,  it  is  only  after  a  proper  diversion  of  such  quantity  into 
his  own  separate  ditch  or  lateral  that  the  prior  appropriator 
can  be  said  to  have  title,  in  kind,  to  the  specific  water  thus 
diverted.  *  *  *  Keeping  this  principle  in  view,  it  follows 
that  if  plaintiff  had,  by  priority  of  appropriation,  actually 
acquired  the  better  right  to  the  use  of  the  water  of  the  natural 
stream  than  either  or  all  of  the  several  defendants,  he  was 
entitled  to  have  such  priority  protected  against  their  acts, 
whether  joint  or  several,  and  for  that  purpose  was  entitled,  if 
necessary,  to  join  all  as  defendants  in  one  action.  Plaintiff  did 
not  claim  a  prior  right  to  the  use  of  all  the  water  in  the  natural 
stream,  and  the  amount  diverted  by  any  single  defendant  might 
not  interfere  with  plaintiff's  use;  hence  he  might  not  be  able 
to  maintain  an  action  against  any  one  of  the  defendants  sepa- 
rately for  diverting  the  water.    So,  plaintiff  might  not  be  able 
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to  show  that  any  two  or  more  of  the  defendants  acted  jointly 
in  diverting  the  water;  nevertheless,  he  might  be  able  to  show 
that  the  result  of  their  several  diversions  in  the  aggregate  was 
to  deprive  him  of  its  use  altogether.  The  joint  result  of  their 
several  acts  would,  under  such  circumstances,  justify  their 
joinder  as  defendants." 

The  following  additional  authorities  sustain  the  right  of  com- 
plainant to  maintain  this  suit  against  the  respondents :  Blaisdell 
V.  Stephens,  14  Nev.  17 ;  HiUman  v.  Newington,  57  Cal.  56,  63 ; 
People  V.  Gold  Run  Ditch  &  Min.  Co.,  66  Cal.  138,  4  Pac.  1152 ; 
Miller  v.  Highland  Ditch  Co.,  87  Cal.  430,  25  Pac.  550;  Foreman 
V.  Boyle,  88  Cal.  290,  26  Pac.  94;  The  Debris  Case,  ,16  Fed.  25; 
Woodruff  v.- Mining  Co.,  8  Sawy.  628,  16  Fed.  25;  Id.,  27  Fed. 
795,  and  authorities  there  cited. 

4.  It  is  next  claimed  that  the  farmers  residing  in  California, 
who  ^re  not  within  the  jurisdiction  of  this  court,  and  who  are 
diverting  the  water  from  the  East  and  West  Forks  of  the  Carson 
river,  in  said  state,  are  indispensable  parties  to  this  suit.  This 
proposition  is  untenable.  If  the  parties  were  within  the  district 
of  Nevada,  where  the  suit  is  brought,  it  might  be  the  duty  of  the 
court  to  compel  complainant  to  bring  them  into  court;  but  it 
does  not  necessarily  follow  that  this  suit  cannot  be  maintained 
without  them.  They  are  proper,  and  perhaps  necessary,  parties, 
but  they  are  not  indispensable  parties.  The  rights  of  the  com- 
plainant and  of  the  respondents  before  the  court  can  be  deter- 
mined without  them,  and  they  will  not  in  any  manner  be  affected 
by  the  decree  in  this  suit.  This  court  must  deal  with  the  situr 
aljion  of  the  parties  as  it  finds  them,  and  proceed  to  determine 
the  rights  of  the  persons  within  its  jurisdiction  who  have  been 
properly  brought  before  it,  where  their  rights  can  be  deter- 
mined without  bringing  in  other  parties  who  would  oust  the 
court  of  its  jurisdiction. 

Equity  rule  47  was  evidently  adopted  to  bridge  over  the 
difficulties  that  might  arise  in  all  eases  of  this  character.  It 
reads  as  follows: 

"In  all  cases  where  it  shall  appear  to  the  court  that  persons 
who  might  otherwise  be  deemed  necessary  or  proper  parties  to 
the  suit  cannot  be  made  parties  by  reason  of  their  being  out  of 
the  jurisdiction  of  the  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder  would  oust  the  jurisdiction 
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of  the  court  as  to  the  parties  before  the  court,  the  courts  may, 
in  their  discretion,  proceed  in  the  cause  without  making  such 
persons  parties;  and  in  such  cases  the  decree  shall  be  without 
prejudice  to  the  rights  of  the  absent  parties." 

In  Payne  v.  Hook,  7  Wall.  425,  431,  the  court  said : 

"It  is  undoubtedly  true  that  all  persons  materially  interested 
in  the  subject-matter  of  the  suit  should  be  made  parties  to  it; 
but  this  rule,  like  all  gpneral  rules,  being  founded  in  convenience, 
will  yield  whenever  it  is  necessary  that  it  should  yield  in  order 
to  accomplish  the  ends  of  justice.  It  will  yield,  if  the  couH  is 
able  to  proceed  to  a  decree,  and  do  justice  to  the  parties  before 
it,  without  injury  to  absent  persons  equally  interested  in  the 
litigation,  but  who  cannot  conveniently  be  made  parties  to 
the!  suit.  Coop.  Eq.  PI.  35.  The  necessity  for  the  relaxation  of  the 
rule  is  more  especially  apparent  to  the  courts  of  the  United 
States  where  oftentimes  the  enforcement  of  the  rule  would  oust 
them  of  their  jurisdiction,  and  deprive  parties  entitled  to  the 
interposition  of  a  court  of  equity  of  any  remedy  whatever." 

If  a  case  in  equity  can  be  completely  decided  as  between  the 
litigant  parties,  the  fact  that  there  are  other  persons  residing 
in  another  state  who  might  have  been  made  parties  if  they  could 
have  tjeen  reached  by  process  should  not  prevent  a  decree  as  to 
all  parties  who  are  within  the  jurisdiction  of  the  court.  Joy 
V.  Wirtz,  1  Wash.  C.  C.  517,  Fed.  Cas.  No.  7,554;  Abbot  v. 
Rubber  Co.,  4  Blatchf .  489,  Fed.  Cas.  No.  9 ;  Harrison  v.  Urann, 
1  Story  64,  Fed.  Cas.  No.  6,146;  Elmendorf  v.  Taylor,  10  Wheat. 
152, 168 ;  Mallow  v.  Hinde,  12  Wheat.  193, 197 ;  Vattier  v.  Hinde, 
7  Pet.  252,  262 ;  Shields  v.  Barrow,  17  How.  130,  139 ;  Kennedy 
V.  Gibson,  8  Wall.  498;  Williams  v.  Bankhead,-.19  WaU.  563, 
571;  Hotel  Co.  v.  Wade,  97  U.  S.'  13,  21;  Marco  v.  HieMin,  6 
C.  C.  A.  10,  56  Fed.  549,  553;  Story,  Eq.  PI.  §§  78,  79. 

5.  Have  the  respondents  acquired  any  rights  to  the  use  of  the 
water  of  the  river  as  against  complainant  by  prescription  f  The 
discussion  of  this  question  will,  for  the  first  time,  bring  to  light 
a  glimmering  of  the  fact,  which,  sooner  or  later,  wiU  be  made 
manifest  and  clear,  that  the  entire  controversy  as  to  the  right  to 
the  use  of  the  water  between  the  respective  parties  is  really  con- 
fined to  a  period  of  about  three  months  in  the  year,  known  as 
the  "summer  months"  or  "dry  season."  In  the  answer  of 
respondents  it  is  alleged  "that  continuously,  for  more  than  five 
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consecutive  years  before  the  commencement  of  this  suit,  under 
claim  of  right  and  title  thereto,  each  of  the  defendants  have 
severally,  openly,  peacefully,  uninterruptedly,  and  with  the 
knowledge  of  the  complainant,  and  adversely  to  the  complainant 
and  to  all  the  world,  and  to  the  injury  of  complainant,  taken^ 
appropriated,  and  used  for  domestic  purposes,  and  for  watering 
their  stock,  and  for  the  irrigation  of  their  said  land  and  the 
crops  thereon  a  portion  of  the  water  of  said  Carson  river,  and 
as  much  as  was  necessary  or  required  for  said  purposes."  This 
aveAnent  is  broad  enough  to  cover  the  entire  time.  But  the 
specific  contention  of  counsel  ia  summing  up  on  this  point  is 
that  respondents  "have  at  all  times  claimed  and  used  the  water 
adversely  to  complainant  until  the  middle  of  July,  and  for 
more  than  five  consecutive  years  before  suit,  and  their  claim 
or  right  to  have  such  use  has  been  acquiesced  in  by  com- 
plainant." 

Prom  the  mass  of  testimony  introduced  upon  this  point,  the 
court  is  of  opinion  that  it  is  clearly  shown  that  complainant 
never  at  any  time  acquiesced  in  the  use  of  the  water  by  the 
respondents  when  it  became  scarce,  or  was  needed  at  its  mills. 
Complainant,  every  year  for  more  than  five  years  prior  to  the 
commencement  of  this  suit,  employed  agents  to  visit  the  farmers 
in  Carson  valley,  with  instructions  to  prevent  them  from  using 
the  water;  and  such  agents  did  interfere  with  and  interrupt 
respondents'  use  every  year  when  the  water  became  reduced 
in  quantity  at  the  complainant's  mill,  without  regard  to  the 
month  or  the  day  of  the  month.  The  truth  is  that  there  were 
no  two  seasons  exactly  alike.  Ordinarily,  the  water  begins  to 
diminish  in  qjjg^tity  between  the  1st  and  15th  of  July.  This 
beiag  the  fact,  there  are  several  witnesses  who  state  that  they 
have  no  recollection  of  making  any  claim  to  the  water  before 
the  middle  of  July';  others  fix  the  date  before  that  time ;  and  all 
agree  that  they  interrupted  respondents'  use  of  the  water  for 
irrigating  purposes  when  the  water  commenced  to  decrease  in 
quantity.  The  agents  would  first  notify  the  respondents  that 
complainant  needed  the  water,  and  request  them  to  cease  using 
it,  then  protest  against  their  use  of  the  water  from  the  river,  and, 
if  unsuccessful  in  accomplishing  the  desired  results  by  peaceful 
methods,  they  would  cut  out  or  open  respondents'  dams,  tear 
away  their  head  gates,  and  fill  up  their  ditches.    The  respond- 
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ents  were  usually  as  active,  persistent,  and  energetic  in  making 
repairs,  so  as  to  get  the  water,  as  the  agents  were  in  trying  to 
prevent  tiieir  using  it.  In  several  instances  some  of  the  respond- 
ents requested  the  use  of  the  water  for  a  few  days,  and  all  reason- 
able requests  in  this  regard  were  granted. 

The  averment  in  the  answer,  if  sustained  by  the  proofs,  was 
sufficient  to  establish  a  prescriptive  right  in  the  respondents' 
jise  of  the  water.  But  there  is  no  evidence  to  sustain  the  aver- 
ment. The  mere  fact  that  respondents  were  never  interrupted 
in  the  use  of  the  water  until  the  middle  of  July  in  each  year, 
if  sustained  by  the  evidence,  would  not  give  them  a  prescriptive 
right  unless  it  was  also  shown  that  complainant  was,  by  their 
acts,  deprived  of  sufficient  water  to  run  its  mills.  An  adverse 
use  of  water  for  the  statutory  period  must  be  open,  notorious, 
peaceable,  continuous,  and  under  claim  or  color  of  right ;  for,  if 
any  act  is  done  by  other  parties  claiming  the  water  that  operates 
as  an  interruption,  however  slight,  it  prevents  the  acquisition  of 
any  adverse  right.  Mining  Co.  v.  Dangberg,  2  Sawy,  450,  Fed. 
Cas.  No.  14,370;  The  Mining  Debris  Case,  9  Sawy.  441,  513,  18 
Fed.  753;  Winter  v.  "Winter,  8  Nev.  129,  135;  Huston  v.  Bybee, 
17  Or.  140,  20  Pac.  51 ;  San  Jose  v.  Trimble,  41  Cal.  536,  542 ; 
LoveU.  v.  Frost,  44  Cal.  471 ;  Hayes  v.  Martin,  45  Cal.  559 ;  Cave 
V.  Crafts,  53  Cal.  135,  138;  BaU  v.  Kehl,  95  Cal.  606,  30  Pac. 
780.  The  burden  of  proving  an  adverse  uninterrupted  use  of 
water,  with  the  knowledge  and  acquiescence  of  the  party  having 
a  prior  right,  is  cast  on  the  party  claiming  it.  American  Co.  v. 
Bradford,  27.  Cal.  360;  Gould,  "Waters,  §341,  and  authorities 
there  cited.  Any  person  may  obtain  exclusive  rights  to  water 
flowing  in  a  stream  or  river  by  grant  or  prescription  as  against 
either  riparian  owners  on  the  stream  or  the  prior  appropriation 
of  the  water  by  other  parties.  But  the  right  acquired  by  pre- 
scription is  only  commensurate  with  the  right  enjoyed.  The 
extent  of  the  enjoyment  measures  the  right.  A  mere  scrambling 
possession  of  the  water,  or  the  obtaining  of  it  by  force  or  fraud, 
gives  no  prescriptive  right;  nor  can  this  right  be  acquired  if, 
during  the  time  in  which  such  right  is  claimed  to  have  accrued, 
there  has  been  an  abundant  supply  of  water  in  the  stream  or 
river  for  all  other  claimants. 

In  order  to  enable  respondents  to  maintain  a  prescriptive 
right  to  the  flowing  water  in  the  Carson  rivetr  as  against  com- 
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plainamt,  there  must  have  been  an  uninterrupted  enjoyment  by 
them,  under  claim  of  right,  for  the  period  of  five  years.  There 
must  have  been  an  actual  occupation  by  the  diversion  and  use 
of  the  water,  to  the  knowledge  and  acquiescence  of  the  com- 
plainant, such  as  to  occasion  damage  and  give  it  a  right  of 
action.  There  must  have  been  such  a  use  of  the  water,  and 
such  damage,  as  would  raise  a  presumption  that  complainant 
would  not  have  submitted  to  it  unless  the  respondents  had  ac- 
quired the  right  to  so  use  it.  Dick  v.  Bird,  14  Nev.  161 ;  Dick  v. 
Caldwell,  Id.  167;  Boynton  v.  Longley,  19  Nev.  69,  76,  6'Pac. 
437;  Water  Co.  v.  Crary,  25  Cal.  504;  Grigsby  v.  Water  Co.,  40 
Cal.  396,  406 ;  Anaheim  Water  Co.  v.  Semi-Tropic  Water  Co.,  64 
Cal.  185,  30  Pac.  623;  Water  Co.  v.  Hancock,  85  Cal.  219,  24 
Pac.  645;  Ditch  Co.  v.  Heilbron,  86  Cal.  1,  12,  26  Pae.  523; 
Black's  Pom.  Water  Rights,  §  132 ;  Kin.  Irr.  §§  293,  294,  297. 

In  the  application  of  these  principles  to  the  facts  of  the  case 
under  consideration,  it  clearly  appears  that  respondents  have 
not  acquired  any  right  to  the  use  of  the  water  of  the  Carson 
river  by  prescription,  as  against  complainant. 

6.  We  are  now  brought  to  a  consideration  of  the  interesting 
and  important  question  as  to  what  rights  the  respective  parties 
have  to  the  use  of  the  water  flowing  in  the  river.  Are  their 
rights  to  be  determined  by  the  rules  and  principles  applicable 
to  riparian  proprietorship,  or  be  governed  solely  by  the  laws, 
x-ules  and  decisions  of  the  courts  ,of  Nevada,  and  of  other  states 
in  the  arid  regions  on  the  Pacific  coast,  touching  the  doctrines  of 
appropriation  of  water  to  beneficial  uses  and  purposes  ?  Should 
the  court  follow  the  suggestion  of  counsel  that  some  of  the 
parties  can  claim  riparian  rights,  and  others  claim  the  right  to 
divert  the  water  by  prior  appropriation,  and  others  claim  both 
rights?  The  difficulty  encountered  at  the  threshold  of  this 
discussion  arises  from  the  character,  nature,  and  extent  of  the 
prior  decrees  entered  in  this  court  in  Mining  Co.  v.  Dangberg, 
2  Sawy.  451,  Fed.  Cas.  No.  14,370,  and  Mining  Co.  v.  Ferris, 
2  Sawy.  176,  Fed.  Cas.  No.  14,371,  in  this  court  and  in  the  state 
courts.  These  decrees  were  based  upon  the  riparian  rights  of  the 
respective  parties.  The  fact  is  that,  at  the  time  such  decrees 
were  entered,  the  rule  of  riparian  rights  was  held  to  be  applicable 
to  Nevada.  VansicHe  v.  Haines,  7  Nev.  249.  Since  the  rendition 
of  the  decrees,  that  case  has  been  overruled,  and  the  principles 
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of  prior  appropriation  accepted,  as  applicable  to  the  existing 
conditions  of  the  soil  and  climate  of  this  state.  Jones  v.  Adams, 
19  Nev.  78,  6  Pae.  442;  Reduction  "Works  v.  Stevenson,  20  Nev. 
269,  21  Pac.  317.  This  change  is  the  natural  outgrowth  of  the 
conditions  existing  ia  this  state.  The  climate  is  dry.  The  soil 
is  arid.  The  land  is  unproductive,  without  irrigation.  "When 
water  can  be  used  thereon,  it  becomes  capable  of  successful  cul- 
tivation. There  are  but  few  streams  of  water.  The  benefits 
accruing  to  land  along  the  banks  of  these  streams  by  the  mere 
flow  of  water  in  the  channel  is  very  slight.  The  bottom  lands 
that  can  be  irrigated  by  a  diversion  of  the  water,  so  that  it  can 
be  turned  back  into  the  stream,  are  of  limited  extent.  A  large 
proportion  of  the  area  of  land  suitable  for  cultivation  would 
have  to  remain  in  its  wild  and  unproductive  state,  covered  only 
by  the  natural  growth  of  sagebrush  and  greasewood,  unless 
the  right  to  appropriate  and  divert  the  water  of  the  streams 
away  from  the  channel  for  the  purpose  of  irrigating  such  lands 
is  recognized  and  secured.  The  same  conditions  exist  with  refer- 
ence to  the  necessity  of  the  use  of  the  water  for  mining,  miUing, 
mechanical,  manufacturing,  municipal,  and  other  beneficial  pur- 
poses. These  conditions  and  the  growing  wants  and  necessities 
of  the  people  imperatively  demanded  that  such  a  change  should 
be  made.  Riparian  rights  are  founded  upon  the  ancient  doc- 
trine of  the  common  law.  If  the  law  is  a  progressive  science, 
courts  should  keep  pace  with  the  progress  and  advancement  of 
the  age,  and  constantly  bear  in  mind  the  wants  and  necessities 
of  the  people,  and  the  peculiar  conditions  and  surroundings  of 
the  country  in  which  they  live.  In  this  connection  it  has  been 
said  to  be  one  of  the  excellencies  of  the  common  law  that  it 
admits  of  perpetual  improvement,  by  accommodating  itself  to 
the  circumstances  of  every  age,  and  applies  to  all  changes  in 
the  modes  and  habits  of  society,  and  that  in  this  respect  it  will 
never  be  outgrown  by  any  refinements,  and  never  out  of  fashion, 
while  the  ideality  of  human  nature  exists.  State '  v.  McClear, 
11  Nev.  66. 

7.  It  may  be  that  the  results  would  be  substantially  the  same 
under  the  law  of  riparian  proprietorship  as  under  the  law  of 
prior  appropriation.  The  difference  would,  perhaps,  be  more 
in  the  form  of  the  decree  than  in  the  amount  of  water  to  which 
the  respective  parties  are  entitled.    From  any  standpoint  that 
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may  be  taken,  it  is  evident  that  the  former  decrees  could  not  be 
successfully  enforced.  If  this  were  not  true,  there  would  not 
have  been  any  necessity  for  this  suit.  The  former  decrees,  which 
are  pleaded  and  relied  upon  by  complainant^ as  sustaining  its 
superior  rights  to  the  water  of  the  river,  were  based  exclusively 
upon  riparian  rights ;  and  if,  as  argued  by  complainant's  counsel, 
the  decrees  make  the  matter  in  issue  res  judicata  so  far  as  the 
original  parties  to  those  suits  and  aU  persons  claiming  under 
them  are  concerned,  there  would  be  an  end  of  the  present  con- 
troversy as  to  such  parties.  The  decrees  in  question  did  not 
give  to  complainant  any  fixed  or  definite  quantity  of  water. 
They  did  not  determine  the  amount  of  water  which  was  neces 
sary  to  enable  complainant  to  propel  its  machinery  at  its  miUs. 
Under  the  rules  of  the  common  law,  the  riparian  proprietors 
would  aU  have  the  right  to  a  reasonable  use  of  the  water  of  the 
river  running  through  their  respective  lands  for  the  purpose  of 
irrigation.  It  is  declared  in  all  of  the  authorities  upon  this  sub- 
ject that  it  is  impossible  to  lay  down  any  precise  rule  which 
will  be  applicable  to  all  cases.  The  question  must  be  determined 
in  each  case  with  reference  to  the  size  of  the  river,  the  velocity 
of  the  water,  the  character  of  the  soil,  the  number  of  proprietors, 
the  amount  of  water  needed  to  irrigate  the  lands  per  acre,  and  a 
variety  of  other  circumstances  and  conditions  surrounding  each 
particular  case ;  the  true  test  in  all  cases  being  whether  the  use 
is  of  such  character  as  to  materially  affect  the  equally  beneficial 
use  of  the  water  of  the  stream  by  the  other  proprietors. 

In  Mining  Co.  v.  Ferris,  2  Sawy.  176,  195,  Fed.  Cas.  No. 
14,371,  the  respondents  claimed  that  in  a  hot  and  arid  climate 
like  Nevada  the  use  of  water  for  irrigation  was  a  natural  want ; 
that  the  upper  proprietors  on  the  stream  might  consimie  aU.  the 
water  for  the  purpose  of  irrigating  their  land  and  that  such  use 
would  be  reasonable.  The  court,  in  considering  this  question, 
said: 

' '  To  lay  down  the  arbitrary  rule  contended  for  by  the  defend- 
ant, and  say  that  one  proprietor  on  the  stream  has  so  unlimited 
a  right  to  the  use  of  the  water  for  irrigation,  seems  to  us  an 
unnecessary  destruction  of  the  rights  of  other  proprietors  on 
the  stream  who  have  an  equal  need  and  an  equal  right." 

But  the  right  to  use  water  for  the  purpose  of  irrigation  was 
expressly  recognized.    The  court  said : 
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' '  Irrigation  must  be  held  in  this  climate  to  be  a  proper  mode 
of  using  water  by  a  riparian  proprietor,  the  lawful  extent  of 
the  use  depending  upon  the  circumstances  of  each  case.  With 
reference  to  these  circumstances,  the  use  must  be  reasonable, 
and  the  right  must  be  exercised  so  as  to  do  the  least  possible 
injury  to  others.  There  must  be  no  unreasonable  detention  or 
consumption  of  the  water." 

When  it  is  said  that  such  use  must  be  made  of  the  water  as 
not  to  affect  the  material  rights  of  other  proprietors,  it  is  not 
meant  that  there  cannot  be  any  diminution  or  decrease  of  the 
flow  of  water ;  for,  if  this  should  be  the  rule,  then  no  one  could 
have  any  valuaUe  use  of  the  water  for  irrigation,  which  must 
necessarily,  in  order  to  be  beneficial,  be  so  used  as  to  absorb  more 
or  less  of  the  water  diverted  for  this  purpose.  The  truth  is 
that  under  the  principles  of  the  common  law  in  relation  to 
riparian  rights,  if  applicable  to  our  circumstances  and  condi- 
tions, there  must  be  allowed  to  all,  of  that  which  is  common, 
a  reasonable  use.  But,  if  prior  appropriation  is  to  prevail, 
then  different  rules  must  be  applied.  Under  the  principles  of 
prior  appropriation,  the  law  is  well  settled  that  the  right  to 
water  flowing  m  the  public  streams  may  be  acquired  by  an  actual 
appropriation  of  the  water  for  a  beneficial  use;  that,  if  it  is 
used  for  irrigation,  the  appropriator  is  only,  entitled  .to  the 
amount  of  water  that  is  necessary  to  irrigate  his  land,  by  making 
a  reasonable  use  of  the  water ;  that  the  object  had  in  view  at  the 
time  of  the  appropriation  and  diversion  of  the  water  is  to  be 
considered  in  connection  with  the  extent  and  right  of  appropria- 
tion; that,  if  the  capacity  of  the  flume,  ditch,  canal,  or  other 
aqueduct,  by  means  of  which  the  water  is  conducted,  is  of 
greater  capacity  than  is  necessary  to  irrigate  the  lands  of  the 
appropriator,  he  will  be  restricted  to  the  quantity  of  water 
needed  for  the  purposes  of  irrigation,  for  watering  his  stock, 
and  for  domestic  use;  that  the  same  rule  applies  to  an  appro- 
priation made  for  any  other  beneficial  use  or  purpose;  that 
no  person  can,  by  virtue  of  his  appropriation,  acquire  a  right  to 
any  more  water  than  is  necessary  for  the  purpose  of  his  appro- 
priation ;  that,  if  the  water  is  used  for  the  purpose  of  irrigating 
lands  owned  by  the  appropriator,  the  right  is  not  confined  to 
the  amouiit  of  water  used  at  the  time,  the  appropriation  is  made ; 
that  tlie  appropriator  is  entitled,  not  only  to  his  needs  and  neces- 
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sities  at  that  time,  but  to  such  other  and  further  amount  of 
water,  within  the  capacity  of  his  ditch,  as  would  be  required 
for  the  future  improvement  and  extended  cultivation  of  his 
lands,  if  the  right  is  otherwise  kept  up;  that  the  intention  of 
the  a,ppropriator,  his  object  and  purpose  in  making  the  appro- 
priation, his  acts  and  conduct  in  regard  thereto,  the  quantity  and 
character  of  land  owned  by  him,  his  necessities,  ability,  and  sur- 
roundings, must  be  considered  by  th«  courts,  in  connection  with 
the  extent  of  his  actual  appropriation  and  use,  in  determining 
and  defining  his  rights;  that  the  mere  act  of  commencing  the 
construction  of  a  ditch  with  the  avowed  intention  of  appropriat- 
ing a  given  quantity  of  water  from  a  stream  gives  no  right  to 
the  water  xmless  this  purpose  and  intention  are  carried  out 
by  the  reasonable,  diligent,  and  effectual  prosecution  of  the 
work  to  the  final  completion  of  the  ditch,  and  diversion  of 
the  water  to  some  beneficial  use ;  that  the  rights  acquired  by  the 
■  appropriator  must  be  exercised  with  reference  to  the  general 
condition  of  the  country  and  the  necessities  of  the  community, 
and  measured  in  its  extent  by  the  actual  needs  of  the  particular 
purpose  for  which  the  appropriation  is  made,  and  not  for  the 
purpose  of  obtaining  a  monopoly  of  the  water,  so  as  to  prevent 
its  use  for  a  beneficial  purpose  by  other  persons ;  that  the  diver- 
sion of  the  water  ripens  into  a  valid  appropriation  only  where 
it  is  utilized  by  the  appropriator  for  a  beneficial  use;  that  the 
surplus  or  waste  water  of  a  stream  may  be  appropriated,  sub- 
ject to  the  rights  of  prior  appropriators,  and  such  an  appro- 
priator is  entitled  to  use  all  such  waters;  that,  in  controversies 
between  prior  and  subsequent  appropriators  of  water,  the  ques- 
tion generally  is  whether  the  use  and  enjoyment  of  the  water 
for  the  purposes  to  which  the  water  is  applied  by  the  prior 
appropriator  have  been  in  any  manner  impaired  by  the  acts  of 
the  subsequent  appropriator. 

These  general  principles  are  of  universal  application  through- 
out the  states  and  territories  of  the  Pacific  coast.  They  have, 
in  one  form  or  another,  been  declared,  upheld,  and  maintaiaed 
by  a  uniform  current  of  decisions  in  this  state.  Lobdell  v. 
Simpson,  2  Nev.  274;  Mining  Co.  v.  Carpenter,  4  Nev.  534; 
Proctor  V.  Jennings,  6  Nev.  83 ;  Barnes  v.  Sabron,  10  Nev.  218 ; 
Simpson  v.  Williams,  18  Nev.  432,  4  Pac.  1213.  The  same  rules 
prevail  in  California :  Kelly  v.  Water  Co.,  6  Cal.  106 ;  Ditch  Co. 
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V.  Vaughn,  11  Cal.  143 ;  Kimball  v.  Gearhart,  12  Cal.  28 ;  Ortman 
V.  Dixon,  13  Cal.  34;  Kidd  v.  Laird,  15  Cal.  161;  Weaver  v. 
Lake  Co.,  15  Cal.  274;  McKinney  v.  Smith,  21  Cal.  374;  Hill 
V.  Smith,  27  Cal.  476;  Davis  v.  Gale,  32  Cal.  26;  Water  Co.  v. 
Powell,  34  Cal.  109;  Nevada  Co.  v.  Kidd,  37  Cal.  283;  Osgood 
V.  Water  Co.,  56  Cal.  571;  Mitchell  v.  Mining  Co.,  75  Cal.  482, 17 
Pac.  246;  Eamelli  v.  Irish,  96  Cal.  214,  31  Pae.  41;  Barrows  v. 
Fox,  98  Cal.  63,  32  Pac.  811.  In  Colorado :  Coffin  v.  Ditch  Co., 
6  Colo.  443;  Sieber  v.  Frink,  7  Colo.  149,  2  Pac.  901;  Wheeler 
V.  Irrigation  Co.,  10  Colo.  583,  17  Pac.  487 ;  Hammond  v.  Rose, 
11  Colo.  524,  19  Pac.  466;  Reservoir  Co.  v.  Southworth,  13 
Colo.  Ill,  21  Pac.  1028 ;  Platte  Water  Co.  v.  Northern  Colorado 
Irrigation  Co.  (Colo.  Sup.),  21  Pac.  711;  Strickler  v.  City  of 
Colorado  Springs,  16  Colo.  62,  26  Pac.  313 ;  Combs  v.  Ditch  Co., 
17  Colo.  146,  28  Pac.  966;  Ft.  Morgan  Land  &  Canal  Co.  v.- 
South  Platte  Ditch  Co.,  18  Colo.  1,  30  Pac.  1033.  In  Oregon: 
Kaler  V.  Campbell,  13  Or.  596, 11  Pac.  301;  Simmons  v.  Winters, 
21  Or.  35,  27  Pac.  7;  Speake  v.  Hamilton,  21  Or.  3,  26  Pac. 
855;  Hindman  v.  Rizor,  21  Or.  112,  27  Pac.  13.  In  Utah:  Mun- 
roe  V.  Ivie,  2  Utah,  535 ;  Irrigarting  Co.  v.  Moyle,  4  Utah,  327,  9 
Pac.  867 ;  Saliaa  Creek  Irr.  Co.  v.  Salina  Stock  Co.,  7  Utah,  456, 
27  Pac.  578.  In  Montana :  Woolman  v.  Garringer,  1  Mont.  535. 
In  Idaho:  Conant  v.  Jones,  32  Pac.  250.  See,  also,  Atchison 
V.  Peterson,  20  Wall.  507 ;  Basey  v.  Gallagher,  Id.  670 ;  Broder 
V.  Water  Co.,  101 U.  S.  276 ;  Hewitt  v.  Story,  12  C.  C.  A.  250,  64 
Fed.  516;  Krall  v.  U.  S.,  24  C.  C.  A.  543,  79  Fed.  241;  Gould, 
Waters,  §228  et  seq.;  Kin.  Irr.  §150  et  seq.;  Black's  Pom. 
Water  Rights,  §  15  et  seq.    *    *    * 
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CHAPTER  III. 
WATER  SUPPLIES  SUBJECT  TO  APPROPRIATION. 

Natural  Streams  or  Water  Courses. 

RAIT  V.  FURROW. 

74  Kan.  101,  85  Pac.  934.    1906. 

JOHNSTON,  C.  J.  Is  the  stream  in  question  a  natural  water 
course?  If  it  is,  the  embankment  which  obstructed  its  flow 
is  a  nuisance  which  was  properly  enjoined,  but,  on  the  other 
hand,  if  it  is  a  vagrant  outburst,  which  temporarily  overflowed 
the  surface  of  the  land,  it  is  to  be  treated  as  surface  water,  a 
common  enemy  against  which  Rait  was  entitled  to  fence.  A 
water  course  consists  of  a  channel,  with  banks,  and  bed,  and 
running  water.  There  must  be  a  source  of  supply,  a  defined 
channel  and  permanence  of  flow.  InGibbs  v.  "Williams,  25  Kan. 
214,  37  Am.  Rep.  241,  a  general  definition  was  given:  "Again, 
for  a  water  course  there  must  be  a  channel,  a  bed  to  the  stream, 
and  not  merely  low  land  or  a  depression  in  the  prairie  over 
which  water  flows.  It  matters  not  what  the  width  or  depth  may 
be.  A  water  course  implies  a  distinct  channel,  a  way  cut  and 
kept  open  by  running  water,"  a  passage  whose  appearance,  differ- 
ent from  that  of  the  adjacent  land,  discloses  to  every  eye  on  a 
mere  casual  glance  the  bed  of  a  constant  or  frequent  stream." 
See,  also.  Palmer  v.  Waddell,  22  Kan.  352;  Railway  Co.  v. 
Dyche,  31  Kan.  120,  1  Pac.  243 ;  Railway  Co.  v.  Riley,  33  Kan. 
374,  6  Pac.  581 ;  Railroad  Co.  v.  Morrow,  42  Kan.  339,  22  Pac. 
413 ;  Railway  Co.  v.  Steck,  51  Kan.  737,  33  Pac.  601 ;  Railway  Co. 
V.  Scott  (Kan.),  81  Pac.  1131.  East  creek,  the  stream  in  ques- 
tion, has  a  well-defined  channel,  with  bed,  and  banks,  in  which 
there  has  been  a  steady  flow  of  water  since  the  early  part  of 
1903.  Prior  to  that  time  the  upper  part  of  that  stream,  which 
drained  the  hill  country,  had  a  well-defined  course,  with  banks, 
until  it  reached  the  bottom  land,  from  which  place  it  passed 
down  a  depression  in  Furrow's  land,   and  extending  to  the 
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land  of  Rait.  In  this  depression  the  water  followed  no  distinct 
course,  and  there  was  no  well-defined  channel.  From  the  facts 
found  it  cannot  be  said  that  the  flow  of  water  through  Furrow's 
land  prior  to  1903  constituted  a  stream  with  the  attributes  of  a 
water  course.  Water  did  issue  from  some  springs,  but  only  in 
wet  weather,  and  the  water  which  passed  down  the  depression 
near  the  springs  left  no  impress  of  permanent  running  water. 
Since  the  flood  of  1903,  however,  there  has  been  a  regular  chan- 
nel, with  banks,  and  bed,  and  the  flow  of  water  has  been  so  steady 
and  persistent  as  to  show  that  the  stream  has  a  well-defined  and 
substantial  existence. 

It  is  argued  that  the  supply  of  water  is  not  so  permanent  in 
character  as  to  make  it  a  water  course.  The  court  does  find  that 
ordinarily  the  water  in  the  stream  does  not  come  from  the  hills ; 
that  it  either  comes  from  invisible  springs  in  the  bottom  of  the 
channel  or  from  seepage,  but  from  which  of  the  two  sources  the 
evidence  did  not  disclose.  It  is  argued  that  seepage  is  no  more 
than  surface  water,  and  that,  as  the  court  could  not.  say  that 
springs  existed,  its  finding  was  the  equivalent  of  a  holding  that 
there  was  no  permanent  supply.  To  constitute  a  water  course 
it  is  necessary  that  there  be  a  permanent  source  of  supply.  Bark- 
ley  V.  Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  519 ;  Jeffers  v.  Jeffers, 
107  N.  T,  650,  14  N.  E.  316;  Gregory  v.  Bush,  64  Mich.  37,  31 
N.  W.  90,  8  Am.  St.  Rep.  797.  The  source  may  be  springs  (Pyle 
V.  Richards,  17  Neb.  180,  22  N.  W.  370 ;  MitcheU  v.  Bain,  142 
Ind.  604,  42  N.  E.  230;  Wolf  v.  Crothers  [Pa.],  21  Pa.  Co.  Ct.  R. 
627)  or  it  may  be  surface  water  (Arthur  v.  Grand  Trunk  Rail- 
road Co.,  22  Ont.  App.  89,  95;  Beer  v.  Stroud,  19  Ont.  10;  Mc- 
Kinley  v.  Union  County  Freeholders,  29  N.  J.  Eq.  164;  Kelly 
V.  Dunning,  39  N.  J.  Eq.  482;  Eulrich  v.  Richter,  41  Wis.  320; 
Barnes  v.  Sabron,  10  Nev.  217;  2  Famham  on  Waters,  §457; 
Gould  on  Waters  [3d.  Ed.]  §  263),  or  a  pond  formed  by  surface 
water  (Neal  v.  Ohio  River  R.  Co.,  47  W.  Va.  316,  34  S.  E.  914). 
If,  as  the  court  found,  the  flow  of  water  was  continuous  and  has 
the  element  of  permanence,  it  is  immaterial  whether  it  reaches 
the  channel  by  seepage  or  from  springs.  It  is  enough  that  there 
is  a  living  source,  a  steady  supply  which  is  regularly  discharged 
through  a  well-defined  channel  made  by  the  force  of  the  waters. 
Whether  the  water  comes  from  a  spring,  subterranean  vein,  or 
surface  water,  it  becomes  a  water  course  from  the  point  where 
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it  comes  to  or  collects  on  the  surface  and  flows  in  a  weU-defined 
channel  or  bed,  with  such  banks  as  Vill  ordinarily  confine  the 
water  and  cause  it  to  run  in  a  definite  and  certain  direction. 
The  Supreme  Court  of  Ohio,  in  defining  surface  water  and  its 
transition  into  a  water  course,  said:     "Surface  water  is  that 
which  is  diffused  over  the  surface  of  the  ground,  derived  from 
falling  rains  and  melting  snows,  and  continues  to  be  such  until  it 
reaches  some  well-defined  channel  in  which  it  is  accustomed  to 
and  does  flow  with  other  waters,  whether  derived  from  the  sur- 
face or  springs;  and  it  then  becomes  the  running  water  of  a 
stream  and  ceases  to  be  surface  water. ' '    Crawford  v.  Rambo,  44 
Ohio  St.  282,  7  N.  E.  431.    In  Mitchell  v.  Bain,  supra,  it  was 
remarked :    ' '  Even  surface  water  becomes  a  natural  water  course 
at  the  point  where  it  begins  to  form  a  reasonably  weU-defined 
channel,  with  bed,  and  banks,  or  sides,  and  current,  although  the 
stream  itself  may  be  very  small  and  the  water  may  not  flow 
continuously.    Gould  on  "Waters,  §  263 ;  Churchill  v.  Lauer,  84 
Cal.  233,  24  Pac.  107."    The  question  is  not  to  be  determined 
alone  from  the  origin  of  the  water,  for  streams  may  be  com- 
posed wholly  of  surface  water  or  that  which  falls  in  the  shape 
of  rain  or  snow.    In  Arthur  v.  Grand  Trunk  Railroad  Co.,  22 
Ont.  App.  89,  it  is  said:  "If  a  stream  is  traced  up  towards  its 
source,  a  point  will  always  be  reached  where  it  ceases  to  be 
definable  by  a  bed  and  banks ;  but,  until  that  point  is  reached, 
it  must  be  a  water  course,  whether  its  origin  be  a  spring  or 
several  springs,  or  the  rain  or  snowfall  of  a  district  collected 
naturally  and  flowing  away  for  the  first  time  in  a  visible  course 
or  channel.    All  our  lakes,  rivers,  and  streams  have  their  source 
in  the  clouds  of  the  sky,  precipitated  in  the  form  of  rain  or 
snow,  and  the  sole  question  ia  every  case  is  whether  the  water 
thus  precipitated  has  formed  for  itself  a  visible  course  or  chan- 
nel, and  is  of-  sufficient  magnitude  or  volume  to  be  serviceable 
to  the  persons  through  or  along  whose  land  it  flows.    It  is  imma- 
terial that  it  may  be  intermittent  in  its  flow,  or  that  at  certain 
seasons  of  the  year  there  may  be  little  or  even  no  flow  of  water." 
So  it  has  been  held  that,  when  surface  waters  collect  into  a  pond, 
which  is  of  a  permanent  character,  they  cease  to  be  surface 
waters.    Neal  v.  Ohio  River  R.  Co.,  supra ;  Schaefer  v.  Martha- 
ler,  34  Minn.  487,  26  N.  W.  726,  57  Am.  Rep.  73 ;  Alcorn  v.  Sad- 
ler, 66  Miss.  221,  5  South.  694. 
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It  is  plausibly  contended  that  the  water  has  not  flowed  in  the 
stream  for  such  length  of  time  as  to  indicate  permanence ;  that, 
as  it  has  not  flowed  from  time  immemorial,  it  cannot  be  regarded 
as  an  ancient  water  course.  It  is  not  essential  that  a  water 
course  shall  have  all  the  characteristics  and  attributes  of  every 
other  water  course.  2  Famham  on  Waters,  §  455.  It  is  not  un- 
common for  a  stream  to  leave  its  channel  and  make  for  itself,  a 
new  course.  The  test  is  not  the  age  of  the  stream,  nor  the  length 
of  time  its  waters  have  followed  a  particular  channel,  but  it  is 
whether  it  has  the  characteristics  of  permanence.  The  waters  of 
the  Missouri  river  frequently  leave  portions  of  its  accustomed 
bed  and  cut  a  new  channel  far  away  from  the  former  one,  and 
occasionally  they  snift  back  again  and  pass  through  the  old 
channel.  In  such  eases  the  new  channel  does  not  require  great 
age  to  givelt  the  character  of  a  water  course,  and  there  can  be 
no  distinction  between  that  river  and  a  running  stream  of  less 
magnitude.  East  creek  has  been  a  regular  flowing  stream  in  all 
seasons,  wet  and  dry,  since  the  spring  of  1903.  While  the  volume 
of  water  is  not  large,  it  is  large  enough  to  be  serviceable,  as  it 
flows  at  the  rate  of  half  a  barrel  a  minute,  and  to  throw  it  back 
upon  the  land  of  the  plaintiff  would  necessarily  work  great 
injury.  If  it  had  only  flowed  during  freshets,  or  in  wet  seasons, 
there  would  be  more  reason  to  treat  it  as  a  temporary  stream, 
but  the  matter  of  permanence  was  a  question  of  fact  for  the  trial 
court,  and,  although  its  existence  originated  in  a  flood,  and  only 
a  year  or  two  ago,  the  facts  stated  appear  to  be  sufficient  to 
support  the  flnding  of  the  court. 

The  fact  that  East  creek  does  not  continue  in  a  deflnite  chan- 
nel, across  Rait's  land,  and  until  it  reaches  the  river,  is  pressed 
upon  the  attention  of  the  court.  It  is  not  shown  to  flow  through 
a  weU-deflned,  natural  channel  much  beyond  Furrow's  land,  nor 
that  it  discharges  into  another  water  course.  But  is  it  impor- 
tant or  necessary  that  a  water  course  should  extend  to  and  flnd 
its  outlet  in  another  water  course,  and  thence  to  the  sea  ?  Oi'di- 
narily  a  stream  of  water,  flowing  in  a  definite  channel,  discharges 
itself  into  a  river  or  some  other  water  course ;  but  the  fact  that 
a  stream  may  spread  out  over  the  land,  percolate  into  the  soil, 
or  lose  itself  in  some  subterranean  channel,  does  not  deprive  the 
part  which  flows  regularly  through  a  channel  of  its  character  of 
a  water  course.    In  a  Vermont  case,  it  appeared  that  water  from 
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springs  ran  down  a  hillside,  formed  a  small  pond,  and  ifrom 
,  thence  by  a  distinct  course  down  a  ravine  to  a  point  where  it 
was  discharged  upon  a  meadow.  Ordinarily  the  stream  was 
only  two  or  three  inches  deep  and  about  six  inches  wide,  and, 
while  the  volume  of  water  was  small,  its  distance  very  short,  and 
its  outlet  the  unbroken  surface  of  a  meadow,  it  was  held  to  be 
a  water  course.  Hawley  v.  Sheldon,  64  Vt.  491,  24  Atl.  717,  33 
Am.  St.  Rep.  941.  Subterranean  currents  of  water  emerge  from 
the  ground  and  flow  through  surface  channels,  and,  again,  run- 
ning streams  sometimes  sink  away  and  are  no  longer  traceable 
on  the  surface.  The  outlet  of  a  stream  may  be  unknown,  but 
if  its  course  on  the  surface,  so  far  as  it  runs,  is  well  defined,  and 
has  the  element  of  permanence,  it  must  be  regarded  as  a  water 
course,  and  its  surface  flow  at  least  cannot  be  iaterrupted  hor 
diverted  from  its  natural  channel.  In  Mansf ord  v.  Boss,  4  New 
Zealand  Law  Reports,  290,  it  is  held  that  a  stream  which  empties 
itself  into  a  swamp,  where  all  definite  channel  is  lost,  and  there 
is  a  channel  emerging  from  the'  other  side,  the  stream  running 
into  the  swamp  is  a  water  course,  and  the  owner  of  the  land 
through  which  t^hat  stream  runs  cannot  divert  the  water  and 
defeat  the  riparian  rights  of  those  on  the  lower  stream  on  the 
pther  side  of  the  swamp.  In  Mitchell  v.  Bain,  supra,  it  is  said : 
"A  stream  does  not  cease  to  be  a  water  course  and  become  mere 
surface  water  because  at  a  certain  point  it  spreads  over  low 
ground,  several  rods  in  width,  and  flows  for  a  distance  without 
a  definite  channel,  with  banks,  before  flowing  again  in  a  definite 
channel."  See,  also,  Ferris  v.  "Wellborn,  64  Miss.  29,  8  South. 
165 ;  Hebron  Gravel  Road  Company  v.  Hfervey,  90  Ind.  192,  46 
Am.  Rep.  199;  "Washington  "Water  Co.  v.  Garver,  91  Md.  398, 
46  Atl.  979;  Case  v.  Hoffman,  84  Wis.  438,  54  N.  W.  793,  20 
L.  R.  A.  40,  36  Am.  St.  Rep.  937. 

But,  whatever  may  be  the  rule,  as  to  subterranean  currents  or 
waters  passing  through  the  ground  by  percolation,  there 
can  be  no  question  but  that  surface  currents  of  living  water, 
runniag  in  defined  channels,  and  having  the  element  of 
permanence,  are  to  be  regarded  as  water  courses,  whether 
the  outlets  are  through  defined  channels  over  the  surface, 
or  by  subterranean  channels,  or  even  by  percolation,  through 
the  earth.  In  Strait  v.  Brown,  16  Nev.  317,  40  Am.  Rep. 
497,  it  was  decided  that  a  creek  having  its  source  in  springs, 
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which  ran  a  short  distance  through  a  natural  surface  channel, 
and  then  discharged -into  a  large  slough,  which  had  no  natural 
surface  outlet,  was  a  water  course,  and  that  the  waters  running 
in  thfe  surface  channel  could  not  be  diverted  to  the  injury  of  the 
lower  owners.  The  character  of  the  outlet  beyond  the  land  of 
Furrow  cannot  materially  affect ,  the  character  of  the  stream 
flowing  through  Furrow's  land,  and  that  stream,  under  the  find- 
ings of  the  trial  court,  must  be  regarded  as  a  natural  water 
course.  -.* 

The  judgment  of  the  court  will  therefore  be  affirmed.     All 
the  Justices  concur. 
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CHAPTER  IV. 

HOW  APPROPRIATIONS  ARE  MADE. 

Beneficial  Uses. 

FORT  MORGAN  LAND  &  CANAL  CO.  v.  SOUTH  PLATT'B 

DITCH  CO. 

18  Colo.  1,  30  Pac.  1032.    1892. 

HATT,  C.  J.  This  is  a  statutory  proceeding  instituted  for  the 
purpose  of  procuring  an  adjudication  of  priorities  of  right  to 
the  use  of  water  for  irrigation  in  water  district  No.  1,  in  Weld 
county.  The  petition  was  filed  in  the  month  of  November,  1886, 
by  the  Platte  &  Beaver  Improvement  Company.  Upon  this  peti- 
tion, at  the  regular  November  term,  1886,  of  the  district  court  of 
Weld  county,  an  order  was  made  appointing  one  C.  A.  Bennett 
referee.  By  this  order  the  referee  was  directed  to  hear  and 
determine  such  priorities  in  accordance  with  the  statute  Regu- 
lating the  procedure  in  such  cases.  Gen.  St.  1883,  c.  57.  The 
referee,  having  duly  qualified,  soon  thereafter  proceeded  to  take 
testimony;  and,  this  being  completed,  he  filed  his  report  at  the 
regular  May,  1887,  term  of  the  court.  To  this  report  the  appel- 
lant, the  Ft.  Morgan  Land  &  Canal  Company,  filed  exceptions. 
These  exceptions  were,  after  argument  of  counsel,  overruled  by 
the  court,'  and  judgment  was  entered  in  accordance  with  the 
report.  Twenty-four  priorities  of  appropriation  were  thus  estab- 
lished for  the  20  ditches  represented  at  the  hearing.  Appel- 
lant's priority  appears  as  No.  18,  and  upon  this  appeal  aU  those 
adjudged  to  have  senior  priorities  are  joined  as  appellees; 

Under  our  constitution,  the  water  of  every  natural  stream  in 
this  state  is  deemed  to  be  the  property  of  the  public.  Private 
ownership  of  water  in  the  natural  streams  is  not  recognized.  The 
right  to  divert  water  therefrom,  and  apply  the  same  to  beneficial 
uses,  is,  however,  eipressly  guaranteed.  By  such  diversion  and 
use  a  priority  of  right  to  the  use  of  the  water  may  be 
acquired.  This  priority  has  been  declared  a  property  right,  and, 
as  such,  subject  to  sale  and  transfer.    StricMer  v.  City  of  Colo- 
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rado  Springs,  16  Colo.  61,  26  Pac.  Rep.  313.  From  the  first  this 
court  has  recognized  and  emphasized  the  idea  that  a  priority 
could  only  be  legally  acquired  by  the  application  of  the  water 
to  some  beneficial  use.  Hence  there  must  be  not  only  a  diver- 
sion of  the  water  from  the  natural  stream,  but  an  actual  applica- 
tion of  it  to  the  soil,  to  constitute  the  constitutional  appropria- 
tion recognized  for  irrigation.  Reservoir  Co.  v.  Southworth,  13 
Colo.  Ill,  ^1  Pac.  Rep.  1028,  and  cases  cited.  This  may  now 
be  considered  as  one  of  the  fundamental  principles  underlying 
our  system  of  irrigation.  It  is  too  well  established  to  be  open 
to  controversy.  A  diversion  unaccompanied  by  an  application 
gives  no  right.  This  principle  applied  to  the  record  in  this 
ease  is  fatal  to  the  decree  rendered  by  the  district  court.  The 
capacity  of  the  several  ditches  enumerated  in  the  decree  to  con- 
vey water  seems  to  have  been  the  criterion  by  which  the  court 
was  governed ;  for,  although  evidence  was  taken  tending  to  show 
the  amount  of  water  actually  used  in  irrigation,  such  evidence 
seems  to  have  had  but  slight  effect  upon  the  finaL  decree.  It  is. 
apparent  that  the  capacity  of  the  various  ditches  outweighed  all 
other  considerations.  Such  capacity,  having  once  been  estab- 
lished, together  with  proof  of  diversion  and  the  use  of  a  limited 
portion  of  water,  with  a  promise  to  increase  such  use  up  to  the 
limit  of  the  ditch  within  a  reasonable  time,  was  sufficient  to, 
procure  for  the  ditch  a  priority  for  an  an^ount  of  water  equal  to 
such  capacity;  such  priority  dating  from  the  inception  of  the 
work  of  construction  upon  the  ditch.  The  decree  is  not  saved 
by  the  proviso  restricting  the  ditch  owners  from  diverting  water 
into  their  ditches  at  times  when  the  same  is  not  needed  for  a 
beneficial  purpose,  to  the  detriment  of  other  later  appropriators. 
This  would  be  the  result  in  the  absence  of  anything  in  the  decree 
to  the  contrary.  The  court  erred  in  awarding  priorities  to  the 
several  ditches  in  excess  of  the  amount  of  water  actually  appro- 
priated at  the  time  the  decree  was  rendered.  For  instance,  it 
appears  from  the  testimony  in  the  ease  that  the  Platte  &  Beaver 
Improvement  Company  was  the  owner  of  more  than  30,000  acres 
of  land  adjacent  to  their  ditch ;  and,  finding  it  impracticable  to 
obtain  either  tenants  or  purchasers  for  this  land,  they  were  about 
to  consummate  an  arrangement  at  the  time  this  decree  was  ren- 
dered, in  the  spring  of  1887,  whereby  the  same  could  be  divided 
among  its  stockholders,  with  the  object  in  view  of  aceomplish- 
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ing  a  more  rapid  development  of  the  lands  and  a  more  extended 
application  of  water  to  the  soil.  Counsel  say:  "It  cannot  be 
that,  under  the  peculiar  circumstances  attending  this  case,  the 
court  will  say  that  the  stockholders  of  the  Platte  &  Beaver 
Improvement  Company,  who  have,  including  interest,  spent 
nearly  $200,000  in  the  construction  of  their  ditches,  have  failed, 
to  acquire  thereby  water  rights  for  their  lands.  Under  the 
circumstances  of  this  case,  they  are  entitled  to  additional  time. ' ' 
In  support  of  this  position  our  attention  is  directed  to  the 
following  paragraph  from  the  opiaion  of  this  court  in  Larimer 
County  Reservoir  Co.  v.  People,  8  Colo.  614,  9  Pac.  Rep.  794: 
"The  supreme  court  of  California  (McDonald  v.  River,  etc.,  Co., 
13  Cal.  220)  defln,es  the  word  'appropriation,'  in  this  connection, 
as  follows:  'This  appropriation  is  the  intent  to  take,  accompa- 
nied by  some  open,  physical  demonstration  of  the  intent,  and  for 
some  valuable  use.'  "We  consider  these  definitions  applicable  to 
appropriations  of  water  in  this  state ;  that  is  to  say,  we  are  of 
opinion  that  when  the  individual,  by  some  open,  physical  demon- 
stration, indicates  an  intent  to  take,  for  a  valuable  or  beneficial 
use,  and  through  such  demonstration  ultimately  succeeds  in 
applying  the  water  to  the  use  designed,- there  is  such  an  appro- 
priation as  is  contemplated  by  our  constitution  and  statutes. 
"While  a  diversion  must  of  necessity  take  place  before  the  water 
is  actually  applied  to  the  irrigation  of  the  soil,  the  appropriation 
thereof  is,  in  legal  contemplation,  made  when  the  act  evidencing 
the  intent  is  performed.  Of  course,  such  initial  act  must  be 
followed  up  with  reasonable  diligence,  and  the  purpose  must  be 
consummated  without  unnecessary  delay."  This  language  was 
used  in  a  case  where  the  question  under  consideration  related 
to  the  right  to  utilize  the  bed  of  a  nonnavigable  stream  for  the 
storage  of  water  that  would  otherwise  have  run  to  waste,  this 
being  a  preliminary  step  to  the  utilization  of  the  water  for  irri- 
gation. The  claim  there  advanced  was  that  such  act  was  unlaw- 
ful per  se,  without  reference  to  the  question  as  to  whether  or  not 
the  rights  of  others  were  injuriously  affected  thereby.  More- 
over, the  language  does  not  warrant  the  construction  placed  upon 
it  by  counsel.  It  expressly  states  that  an  appropriation  is  only 
consummated  in  case  the  water  is  finally  applied  to  the  use 
designated.  No  warrant  is  given  for  the  entry  of  a  decree  in 
advance  awarding  a  priority  upon  a  diversion  and  promised  use, 
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as  has  been  done  in  this  case.  To  uphold  such  a  decree  would 
necessitate  the  abandonment  of  a  cardinal  principle  that  has 
been  announced  in  many  carefully  considered  cases.  This  prin- 
ciple in  the  paragraph  next  preceding  the  one  quoted  from  the 
opinion  in  8  Colo.  614,  9  Pac.  Rep.  794,  is  stated  in  this  terse 
language:  "The  true  test  of  the  appropriation  of  water  is  the 
successful  application  thereof  to  the  beneficial  use  designed. 
*  *  *"  The  construction  contended  for  by  counsel  is  so  radi- 
cally and  palpably  wrong  that  we  deem  further  argument  or 
additional  citation  of  authorities  imnecessary  to  its, overthrow. 
The  decree  will  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  district  court  to  allow  the  parties  an  opportunity  to 
present  further  evidence,  without  prejudice  to  the  eAddence 
already  taken.  Reversed. 

Necessity  for  Diligence. 
SIEBER  V.  FRINK. 
7  Colo.148,  2  Pac.  901.    1884. 

HELM,  J.  *  *  *  The  record  contains  over  750  folios  of 
evidence,  and  we  cannot  analyze  the  same  in  this  opinion;  we 
shall  content  ourselves  with  a  statement  of  the  material  conclu- 
sions of  fact  to  be  drawn  therefrom.  Plaintiffs  aver  priority 
of  right  to  the  water  in  controversy  through  what  is  known  as 
the  "Wilson  and  Brown  ditch";  defendants  base  their  claim 
thereto  upon  alleged  appropriations  thereof  by  means  of  the 
"Old  or  Becker,"  and  the  "Edward  P.  Smith  ditches."  A 
fourth,  called  the  "School  Section  ditch,"  is  described  in  the 
testimony,  and  will  command  our  attention.  The  Wilson  and 
Brown  ditch  was  constructed  for  the  purpose  of  irrigating  two 
tracts  of  land,  owned  by  Wilson  and  Brown,  respectively. 
Plaintiff  Wheeler  is  the  grantee  of  Wilson,  and  plaintiffs  Sieber 
and  Hudson  hold  title  under  a  conveyance  from  Brown. 

The  priority  of  appropriation  through  the  Becker  ditch  proper 
is  practically  conceded,  though  a  suggestion  of  abandonment  is 
made ;  *it  is/  probably  the  oldest  connecting  with  the  Antelope 
creek.  We  do  not  understand  that  plaintiffs  complain  of  this 
appropriation  of  water;  their  contention  is  that  defendants  can- 
not use  this  priority  to  sustain  their  right  to  water  through  the 
School  Section  ditch.  We  think  plaintiffs  are  right  in  this  re- 
spect.   The  head  of  the  former  is  on  Antelope  creek;  that  of 
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the  latter  is  on  Cottonwood,  a  tributary  of  Antelope ;  both  being 
above  the  point  of  confluence  of  the  two  streams.     The  latter 
was  constructed  in  1875,  yet  water  was  diverted  from  Antelope 
creek  through  the  former  as  late  as  1878.    From  the  evidence 
and  maps  we  conclude  that  the  former  extends  in  a  westerly, 
and  the  latter  in  a  northerly,  direction;  they  meet  and  unite, 
and  the  water  from  both  may  be  used  in  irrigating  the  same 
tract  of  land.    But  there  are  two  separate  and  distinct  divisions 
and  appropriations  of  water,  dating  at  different  periods;  and 
the  rights  acquired  attach  upon  the  respective  dates  of  appro- 
priation.   There  is  some  conflict  of  testimony  as  to  the  time  of 
appropriation  through  the  Wilson  and  Brown  ditch.    We  are 
satisfied  that  the  ditch  was  commenced  as  early  as  April  or 
May,  1871,  and  that  it  was  completed  and  water  turned  in  by 
or  before  the  first  of  August.    The  appropriation  would  there- 
fore date  from  April  or  May  of  that  year.    We  accept  the  rule 
adopted  in  California  and  Nevada  in  this  connection.    This  rule 
is  stated  as  follows :    "Although  the  appropriation  is  not  deemed 
complete  until  the  actual  diversion  or  Use  of  the  water,  still,  if 
such  work  be  prosecuted  with  reasonable  diligence,  the  right 
relates  to  the  time  when  the  first  step  was  taken  to  secure  it." 
Ophir  M.  Co.  v.  Carpenter,  4  Nev.  544;  Kelly  v.  Natoma  W. 
Co.,  6  Cal.  109.    Water  was  not  appropriated  through  the  Smith 
ditch  until  July  or  August  of  1871.    If,  therefore,  there  has  been 
no  abandonment  of  the  right  required  by  means  of  the  Wilson 
and  Brown  ditch,  the  prior  right  of  plaintiffs  over  the  appropria- 
tions through  the  School  Section  and  Smith  ditches  is  established. 
Upon  the  question  of  abandonment,  the  testimony  is  by  no 
means  clear.    From  1871  to  1875,  according  to  the  proofs,  each 
of  the  three  ditches  constructed  in  1870  and  1871  was  neglected, 
and  probably  used  but  little  during  one  or  more  of  the  seasons ; 
but  we  cannot  say  that  the  evidence  sufficiently  establishes  an 
intention  to  abandon  either  of  them,  or  the  right  to  water  ac- 
quired thereby.    A  failure  to  use  for  a  time  is  competent  evi- 
dence on  the  question  of  abandonment;  and,  if  such  non-user 
continued  for  an  unreasonable  period,  it  may  fairly  create  a  pre- 
sumption of  intention  to  abandon ;  but  this  presumption  is  not 
conclusive,  and  may  be  overcome  by  other  satisfactory  proofs. 
The  removal  in  1876  of  the  head  of  plaintiff's  ditch,  and  change 
of  the  point  of  diversion  some  80  feet,  does  not  affect  their  right 
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of  priority;  both  points  of  appropriation  were  upon  the  same 
stream ;  no  change  was  made  in  the  quantity  of  water  diverted, 
and  no  one  was  injured  by  the  removal ;  the  use  and  the  points 
of  application  to  such  use  remained  the  same.  But,  it  appears 
from  the  evidence  of  "Wilson  himself,  that  prior  to  1876  no  part 
-of  the  water  appropriated  through  the  Wilson  and  Brown  ditch 
was  used  upon  any  portion  of  the  Wilson  tract.  Of  the  quan- 
tity applied  to  the  irrigation  of  the  Brown  ranch  we  are  not 
satisfactorily  advised.  There  is  some  proof  that  water  "ran  to 
waste"  at  the  end  of  the  ditch;  and  it  may  be  that  in  1871,  and 
during  the  succeeding  four  years,  but  a  part  of  the  water 
diverted  was  actually  applied  to  a  beneficial  use  upon  the  Brown 
land.  If  this  be  the  fact,  plaintiffs  are  on|y  entitled  to  priority 
for  the  quantity  so  used.  OAe  of  the  essential  elements  of  a  valid 
appropriation  of  water  is  the  application  thereof  to  some  useful 
industry.  To  acquire  a  right  to  water  from  the  diversion  thereof, 
one  must,  within  a  reasonable  time,  employ  the  same  in  the  busi- 
ness for  which  the  appropriation  is  made.  What  shall  constitute 
such  reasonable  time  is  a  question  of  fact  depending  upon  the 
circumstances  connected  with  each  particular  case. 

Plaintiffs  Sieber  and  Hudson  are  entitled  to  a  decree  of  pri- 
ority, and  an  injunction  protecting  the  same  for  so  much  of  the 
water  appropriated  through  the  WUson  and  Brown  ditch  as  was 
used  previous  to  1876,  in  irrigating  portions  of  the  Brown  ranch, 
of  which  they  are  the  purchasers.  But  to  determine  this  quan- 
tity further  proofs  must  be  taken. 

It  appears  that  in  the  summer  of  1876  the  appropriation  of 
water  from  the  Cottonwood  by  the  School  Section  ditch  was  en- 
larged. Such  increase  is  subject  to  the  right  of  plaintiff  Wheeler 
as  well  as  Sieber  and  Hudson,  acquired  in  the  early  spring  of 
that  year,  -by  the  reconstruction  of  their  ditch,  and  division 
therethrough.  But  we  have  no  definite  means  of  determining 
this  quantity  from  the  record ;  further  testimony  upon  this  point 
•is  also  essential.  ' 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  district  court  to  take  the  necessary  proof  upon 
the  two  questions  above  mentioned,  and  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed.  The  costs  of  the  entire 
litigation  will  be  equally  divided  between  the  plaintiffs  and. 
defendants. 
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CHAPTER  V. 

WATER  AND  WATER  RIGHTS  AS  PROPERTY. 

Ultimate  Source  of  Title. 

FARM  INVESTMENT  CO.  v.  CARPENTER. 

9  Wyo.  110,  61  Pac.  258,  50  L.  R.  A.  747,  87  Am.  St.  Rep.  918. 

1900. 

POTTER,  C.  J.  This  suit  was  instituted  in  the  district  court 
of  Johnson  county  for  the  purpose  of  securing  a  decree  quieting 
the  title  of  plaintiff  to  the  right  to  use  water  from  Prenq^  creek 
for  the  irrigation  of  certain  lands,  as  against  each  and  all  of  the 
defendants,  who,  it  is  alleged,  are  asserting  prior  and  superior 
rights  to  the  plaintiff.  An  appropriatioit  by  plaintiff's  grantor 
in  the  year  1879,  and  the  continued  use  and  application  of  the 
water  so  appropriated,  are  set  out,  and  in  consequence  thereof 
a  right  superior  to  the  defendants  is  alleged  to  reside  in  the 
plaintiff.  The  answer  of  but  one  of  the  defendants  is  in  the  rec- 
ord. Admitting  the  original  appropriation  alleged  in  the  peti- 
tion, and  the  ownership  of  plaintiff  to  the  water  right  ac- 
quired thereby,  if  any,  the  answer,  as  a  separate  defense,  after 
disclosing  the  claim  of  the  answering  defendant  to  the  use  of 
certain  of  the  waters  of  the  stream  for  irrigation  purposes  by 
reason  of  an  appropriation  in  1883,  sets  up  an  adjudication  by 
the  state  board  of  control  of  the  rights  of  the  various  claimants 
to  the  use  of  the  water  of  said  stream  on  or  about  October^ 
1893,  in  accordance  with  the  provisions  of  chapter  8  of  the 
Laws  of  1890-91;  the  same  being  an  act  entitled  "An  act  pro- 
viding for  the  supervision  and  use  of  the  waters  of  the  state."* 
It  is  alleged  that  all  the  notices  required  by  said  act  were  duly 
given  and  published,  and  that  the  plaintiff  had  actual  notice,  and 
that  the  proceedings  were  conducted  in  accordance  with  the  stat- 
utory provisions,  and  that  neither  the  plaintiff  nor  his  grantors 
appeared  or  submitted  any  proof  of  their  alleged  rights.  It  is 
also  alleged  that  by  the  order  of  the  said  board  in  that  proceed- 
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ing  the  defendant  was  awarded  a  certain  priority  for  a  definite 
quantity  of  water,  for  which  a  certificate  was  issued  to  him, 
and  that  "no  amount  of  water  whatever  was  awarded  or  decreed 
to  the  plaintiff  or  to  any  other  person  .for  use  upon  the  lands 
described  in  said  plaintiff's  petition."  Wherefore  it  is  averred 
that  the  plaintiff  has  abandoned  its  rights,  and  is  now  estopped 
from  asserting  the  same.  To  this  defense  plaintiff  filed  a  general 
demurrer.    *    •    * 

In  this  state  the  doctrine  prevails  that  a  right  to  the  use  of 
water  may  be  acquired  by  priority  of  appropriation  for  beneficial 
purposes,  in  contravention  to  the  common-law  rule  that  every 
riparian  owner  is  entitled  to  the  continued  natural  fiow  of  the 
waters  of  the  stream  running  through  or  adjacent  to  his  lands. 
The  appropriation  consists  in  a  diversion  of  the  water  by  some 
adequate  means,  and  its  application  to  a  beneficial  use.  Moyer 
v.  Preston,  6  Wyo.  308,  44  Pac.  845.  It  is  doubtful  if  any  ques- 
tions of  graver  importance  than  those  affecting  water  rights  are 
presented  for  judicial  consideration.  NotwitJistanding  the  set- 
tlement of  the  fundain^tal  doctrine,  and  its  recognition  by  our 
constitution  and  statutes,  the  law  respecting  it,  in  many  of  its 
phases,  may  be  said  to  be  still  in  course  of  development;  and, 
compared  with  other  questions  .which  are  likely  to  arise  relating 
to  this  general  subject,  it  is  probable  that  none  wiU  exceed  in 
importance  those  involved  and  submitted  for  determination  in 
this  controversy.  They  strike  at  the  root  of  the  system  adopted 
in  this  state  for  the  supervision  and  distribution  of  the  appro- 
priated waters. ,  As  introductory  to  the  discussion  of  the  re- 
served .questions,  we  will  undertake  a  very  brief  survey  of  the 
leading .  features  of  local  legislation  and  conditions  existing 
anterior  to  the  framing  and  adoption  of  the  constitution,  and 
the  enactment  of  the  statute  out  of  which  the  contentions  in  the 
case  at  bar  arise.  *. 

(Here  foUows  a  review  of  the  various  statutes  of  Wyoming, 
ending  with  that  of  1890.) 

Counsel  for  the  plaintiff  contend  that  the  act  of  December  22, 
1890,  is  unconstitutional,  in  so  far  as  it  confers  upon  the  board 
of  control  authority  to  determine  the  priorities  of  rights  to  the 
use  of  water.  Several  reasons  are  urged  in  support  of  such 
contention.     *     *     * 

At  the  outset,  however,  it  is  strenuously  insisted  that  the 
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declaration  contained  in  the  constitution,  that  the  waters  of  the 
natural  streams,  etc.,  are  the  property  of  the  state,  is  meaning- 
less and  of  no  force  and  effect.  It  is  argued  that  the  state  no 
more  than  an  individual  can  acquire  property  by  a  mere  asser- 
tion of  ownership,  and  that  the  United  States,  as  the  primary 
owner  of  the  soil,  is  also  primarily  possessed  of  title  to  the 
waters  of  the  streams  flowihg  across  the  public  lands.  This  con- 
tention demands  more  than  a  passing  notice.  So  far  as  any  pro- 
prietary rights  of  the  United  States  are  concerned,  the  question 
would  seem  to  be  settled  in  favor  of  the  effectiveness  of  the_ 
declaration  by  the  act  of  admission,  which  embraces  the  follow- 
ing provision,  "and  that  the  constitution  which  the  people  of 
Wyoming  have  formed  for  themselves,  be,  and  the  same  is 
hereby  accepted,  ratified  and  confirmed."  McCormick  v.  Tele- 
graph Co.,  25  C.  C.  A.  35,  79  Fed.  449.  In  that  case  the  circuit 
court  of  appeals  for  the  Eighth  circuit  of  the  United  States  held 
that,  tmder  a  similar  provision  in  the  act  of  congress  admitting 
Utah,  all  the  provisions  of  the  Utah  constitution  were  invested 
with  all  authority  conferred  by  any  act  of  congress. 

But  is  there  not  a  further  and  deeper  reason  for  upholding 
the  validity  and  force  of  the  constitutional  declaration?  Under 
the  doctrine  of  prior  appropriation,  it  would  seem  essential  that 
the  property  in  waters  affected  by  that  doctrine  should  reside  in 
the  public,  rather  than  constitute  an  incident  to  the  ownership 
of  the  adjacent  lands.  Such  waters  are,  we  think,  generally 
regarded  as  public  in  character.  By  the  civil  law  the  waters  of 
all  natural  streams  were  publici  juris,  and,  according  to  Bracton, 
that  was  the  rule  anciently  in  England.  Kin.  Irr.,  §  53;. Gould, 
Waters,  §  6.  At  the  modem  common  law,  public  waters  are  gen- 
erally confined  to  those  which  are  navigable,  and  public  rights 
therein  to  navigation  and  fishery,  and  privileges  incident  thereto. 
In  the  arid^egion  of  this  country  another  public  use  has  been 
recognized  by  custom  and  laws,  and  sanctioned  by  the  courts, — 
a  public  use  sufiieient  to  support  the  exercise  of  the  power  of 
eminent  domain.  Irrigation  Dist.  v.  Bradley,  164  U.  S.  112, 160, 
17  Sup.  Ct.  56,  41  L.  Ed.  369.  This  use  and  the  doctrine  sup- 
porting it  are  founded  upon  the  necessities  growing  out  of  nat- 
ural conditions,  and  are  absolutely  essential  to  the  development 
of  the  material  resources  of  the  country.  Any  other  rule  would 
offer  an  effectual  obstacle  to  the  settlement  and  growth  of  this 
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region,  and  render  the  lands  incapable  of  continued  successful 
cultivation.  The  waters  for  the  reclamation  of  the  desert  lands 
must  be  obtained,  iu  a  very  large  measure,  from  the  natural 
streams  and  other  natural  bodies  of  water.  The  common-law 
doctrine  of  riparian  rights  relating  to  the  use  of  the  water  of 
natural  streams  and  other  natural  bodies  of  water  not  prevailing, 
but  the  opposite  thereof,  and  one  inconsistent  therewith,  having 
been  affirmed  and  asserted  by  custom,  .Jaws,  and  decisions  of 
courts,  and  the  rule  adopted  permitting  the  acquisition  of  rights 
by  appropriation,  the  waters  affected  thereby  become,  perforce, 
publici  juris.  It  is  therefore  doubtful  whether  an  express  con- 
stitutional or  statutory  declaration  is  required  in  the  first  place 
to  render  them  public.  In  a  country  where  the  doctrine  of  prior 
appropriation  has  at  all  times  been  recognized  and  maintainedj 
an  expression  by  constitution  or  statute  that  the  waters  subject 
to  appropriation  are  public,  or  the  property  of  the  public,  would 
seem  rather  to  declare  and  confirm  a  principle  already  existing, 
than  to  announce  a  new  one.  But,  however  this  may  be,  we 
entertain  no  doubt  of  the  power  of  the  people,  in  their  organic 
law,  when  existing  vested  rights  are  not  unconstitutionally  inter- 
fered with,  to  declare  the  waters  of  all  natural  streams  and 
other  natural  bodies  of  water  to  be  the  property  of  the  public 
or  of  the  state.  Nor  do  we  doubt  that  the  legislature  may  make 
a  like  declaration,  when  in  that  particular  unrestrajned  by  the 
constitution.  If  any  consent  of  the  general  government  was  pri- 
marily requisite  to. the  inception  of  the  rule  of  prior  appropria- 
tion, that  consent  is  to  be  found  in  several  enactments  by  con- 
gress, beginning  with  the  act  of  July  26, 1866,  and  including  the 
desert-land  act  of  March  3,  1877.  Those  acts  have  been  too 
often  quoted,  and  are  too  well  understood,  to  require  a  restate-' 
ment  at  this  time,  at  the -expense  of  unduly,  extending  this 
opinion.  It  has  been  held  that  the  act  of  July  26,  1866,  was 
rather  a  voluntary  recognition  by  congress  of  pre-existing  rights, 
constituting  valid  claims  to  a  continued  use,  than  the  establish- 
ment of  new  rights.  Broder  v.  Water  Co.,  101  U.  S.  274,  25  L. 
Ed.  790.  By  these  various  acts  "the  obvious  purpose  of  congress 
was  to  give  its  assent,  so  far  as  the  public  lands  were  concerned, 
to  any  system,  although  in  contravention  to  the  common  law, 
which  permitted  the  appropriation  of  these  waters  for  legitimate 
industries,"  and  "a,  state  may  change  the  common-law  rule,  and 
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permit  the  appropriation  of  the  flowing  waters  for  such  purposes 
as  it  deems  best."  U.  S.  v.  Rio  Grande  Dam  &  Irrigation  Co., 
174  U.  S.  690,  19  Sup.  Ct.  770,  43  L.  Ed.  1136.  If,  as  has  been 
said,  the  title  of  the  general  government  to  the  public  lands  is 
that  of  proprietor,  rather  than  sovereign  (Kin.  Irr.,  §145),  it 
would  seem  that  its  rights  as  such  are  not  greater  to  the  waters 
of  the  streams  flowing  across  the  lands  than  those  of  an  indi- 
vidual owner.  In  Arizona  and  Nevada  the  statutes  declare  the 
ownership  of  the  public  in  the  waters  of  the  natural  streams. 
Clough  V.  Wing  (Ariz.),  17  Pac.  453;  Kin.  Irr.,  §407.  The 
effect  of  such  a  declaration  has  been  determined  by  the  courts 
of  Colorado,  whose  constitution  declares  that  the  unappropri- 
ated waters  of  the  streams  within  the  state  are  the  property 
of  the  public.  In  the  case  of  Wheeler  v.  Irrigation  Co.,  10  Colo. 
582,  17  Pac.  487,  Mr.  Justice  Helm,  in  delivering  the  opinion 
of  the  court,  said:  "Our  constitution  dedicates  all  unappro- 
priated water  in  the  natural  streams  of  the  state  to  the  use  of 
the  people,  the  ownership  thereof  being  vested  in  the  public. ' 
We  shall  presently  see  that  after  appropriation  the  title  to  this 
water,  save,  perhaps,  as  to  the  limited  quantity  that  may  be 
actually  flowing  in  the  consumer's  ditch  or  lateral,  remains  in 
the  general  public,  while  the  paramount  right  to  its  use,  unless 
forfeited,  continues  in  the  appropriator."    •     *     * 

It  was  said  in  McCready  v.  Virginia,  94  U.  S.  391,  24  L.  Ed. 
248,  in  discussing  the  subject  of  tide  waters:  "In  like  manner, 
the  states  own  the  tide  waters  themselves.  *  *  *  Por  this 
purpose  the  state  represents  its  people,  and  the  ownership  is 
that  of  the  people  in  their  united  sovereignty."  See,  also,  Mar- 
tin v.  Waddell,  16  Pet.  410, 10  L.  Ed.  999 ;  Gould,  Waters,  §  32 ; 
Kin.  Irr.,  §§51,  53;  Bell  v.  Gough,  23  N.  J.  Law,  624.  "The 
sovereign  is  trustee  for  the  public."  3  Kent,  Comm.  427;  Miller 
V.  MendenhaU  (Minn.),  44  N.  W.  1141,  8  L.  R.  A.  89.  The  own- 
ership of  the  state  is  for  the  benefit  of  the  public  or  the  people. 
By  either  phrase,  "property  of  the  public"  or  "property  of  the 
state,"  the  state,  as  representative  of  the  public  or  the  people,  is 
vested  with  jurisdiction  and  control  in  its  sovereign  capacity. 

The  constitutional  declaration  was  not  intended  to  interfere 
with  previously  accrued  rights  to  use  the  public  waters  of  the 
state,  and  it  does  not  conflict  with  such  rights.  It  was,  however, 
by  all  the  constitutional  expressions,  undoubtedly  intended  that 
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such  rights  and  all  appropriations  should  be  regulated  upon  the 
"basic  principles  therein  enunciated.  That  the  constitutional  pro- 
vision did  not  impair  rights  already  accrued  is  apparent,  not 
only  from  the  accompanying  provisions,  but  from  the  nature  of 
such  rights.  Although  an  appropriator  secures  a  right  which 
has  been  held  with  good  reason  to  amount  to  a  property  right, 
be  does  not  acquire  a  title  to  the  running  waters  themselves,— 
except,  it  may  be,  to  such  quantity  as  shall  from  time  to  time 
have  been  lawfully  diverted,  and  after  diversion  may  be  running 
in  his  ditch  or  lateral.  The  title  of  the  appropriator  fastens, 
not  upon  the  water  while  flowing  along  its  natural  channel, 
but  to  the  use  of  a  limited  amount  thereof  for  beneficial  pur- 
poses in  pursuance  of  an  appropriation  lawfully  made  and  con- 
tinued. The  appropriation  is  made  in  the  first  place  upon  the 
basis  of  public  ownership  of  the  water,  and  is  protected,  instead 
of  impaired,  by  the  constitutional  declaration.  There  can  hardly 
be  any  controversy  over  the  power  of  the  state  to  regulate  prior 
as  well  as  subsequent  rights  of  appi3)priation.  In  reference  to 
■conflicting  deeds  to  the  same  tract  of  land,  and  the  validity  of 
recording  acts,  it  was  held  in  a  leading  case  by  the- supreme 
■court  of  the  United  States  that,  even  where  a  state  has  originally 
granted  the  land  to  the  first  individual  owner,  there  is  no  con- 
tract on  the  part  of  the  state  that  the  priority  of  title  shall 
depend  solely  upon  the  principles  of  the  common  law,  or  that 
the  state  shall  pass  no  law  imposing  on  a  grantee  the  perform- 
ance of  acts  not  necessary  to  the  legal  operation  of  his  deed  at 
the  time  of  its  delivery.  "It  is  within  the  undoubted  power  of 
state  legislatures  to  pass  recording  acts  by  which  the  elder 
grantee  shall  be  postponed  to  a  younger  if  the  prior  deed  is  not 
recorded  within  the  limited  time,  and  the  power  is  the  same 
■whether  the  deed  is  dated  before  or  after  the  passage  of  the 
recording  act."  Jackson  v.  Lamphire,  3  Pet.  280,  7  L.  Ed.  679. 
All  rights  acquired  by  appropriation  partake  of  the  same  general 
■characteristics;  differing  essentially  only  in  priority  and  quan- 
tity, and  possibly  in  purpose.  "Where  various  rights  are  con- 
nected with  the  same  stream  or  body  of  water,  a  subsequent 
claim  cannot  be  successfully  regulated  without  including  in  the 
regulations  all  rights.  The  water  to  which  the  use  of  each 
attaches  is  public,  and  the  people  as  a  whole  are  intensely  inter- 
ested in  its  economicajj  orderly,  and  inexpensive  distribution. 
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It  is  a  matter  of  public  concern  that  the  various  diversions  shall 
occur  with  as  little  friction  as  possible,  and  that  there  shall  be 
such  a  reasonable  and  just  use  and  conservation  of  the  waters  as 
shall  redound  more  greatly  to  the  general  welfare,  and  advance 
material  wealth  and  prosperity.  In  a  Colorado  case  it  was  said  i 
' '  Prom  the  very  nature  of  the  business,  controversies  with  refer- 
ence to  the  use  of  water  naturally  led  to  unseeming  breaches  of 
the  peace ;  and,  to  avoid  these,  it  was  found  expedient  and  neces- 
sary to  provide  complete  rules  of  procedure  governing  the  taking- 
of  water  from  the  public  streams  of  the  state,  and  regulating  its; 
distribution  to  those  entitled  thereto.  Authority  for  such  regu- 
lations may  properly  be  based  upon  the  principle  that,  when 
private  property  is  affected  by  a  public  iuterest,  it  ceases  to  be 
juris  privati  only."  White  v.  Reservoir  Co.,  22  Colo.  191,  43 
Pac.  1028,  31  L.  R.  A.  828.  From  any  standpoint,  we  think  it 
is  clear  that  the  declaration  that  the  waters  subject  to  appro- 
priation for  beneficial  purposes  are  the  property  of  the  state  is 
valid  and  effectual.     *     *  -  * 

We  are  not  persuaded  that  the  act  is  void,  as  conferring  judi- 
cial power  upon  the  board  in  violation  of  the  constitution.  That 
the  board  was  expected  to  exercise  quasi  judicial  functions  is 
apparent  from  that  provision  of  section  2  of  article  8  of  the 
constitution  requiring  its  decisions  to  be  subject  to  review  by 
the  courts.    *    *     * 

Although  in  the  statutory  proceeding  for  the  determination 
of  water  rights  the  courts  obtain  jurisdiction  only  by  way  of; 
appeal  from  the  decisions  of  the  board  of  control,  all  the  ordi- 
nary remedies  known  to  the  law,  pertinent  to  the  use  and  appro- 
priation of  water,  are  open  to  all  interested  in  such  rights, 
equally  with  all  other  persons  in  respect  to  any  other  kind  of 
right  or  property.  The  courts  possess  ample  jurisdiction  to- 
redress  grievances  growing  out  of  conflicting  interests  in  the 
use  of  the  public  waters,  and  to  afford  appropriate  relief  in  such 
cases.  Nothing,  can  be  plainer,  it  seems  to  us,  than  that,  in  the 
absence  of  a  previous  determination  by  the  board  or  in  the- 
courts  of  the  priorities  or  rights  of  claimants  upon  a  particular 
stream,  an  interested  party  may  resort  to  the  courts  to  obtain 
such  relief  as  he  may  show  himself  to  be  entitled  to.  The  juris- 
diction of  the  courts  remains  as  ample  and  complete  after  as: 
well  as  before,  an  adjudication  by  the  board.    But  the  principle 
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applies  here,  as  in  other  eases,  that  a  party  may  not  relitigate  a 
question'  which  has  passed  into  final  adjudication.  And  the 
courts  will  not  assume,  in  an  independent  action,  to  determine 
anew  the  rights  of  parties,  which,  as  between  themselves,  have 
been  settled  by  the  decree  of  the  board  of  control — at  least,  ia 
the  absence  of  fraud,  or  a  showing  of  facts  sufficient  to  vitiate  a 
judgment.  Under  the  statutes  now  in  force,  there  being  no  pro- 
vision expressly  barring  or  estopping  a  claimant  failing  to  par- 
ticipate in  the  adjudication  proceedings,  and  the  decree  not 
being  res  judicata  of  the  undetermined  rights  of  such  a  claimant, 
he  is  at  liberty  to  assert  and  maintain  those  rights  in  the  courts, 
through  the  regular  medium  of  some  form  of  procedure  recog- 
nized by  the  law  for  redress  of  grievances,  or  the  granting  of 
appropriate  relief.  - 

"WINTERS  V.  UNITED  STATES. 

207  U.  S.  564.    1908. 

MR.  JUSTICE  McKENNA:  *  *  *  Another  contention  of 
appellants  is  that  if  it  be  conceded  that  there  was  a  reservation  of 
the  waters  of  Milk  river  by  the  agreement  of  1888,  yet  the  res- 
ervation was  repealed  by  the  admission  of  Montana  into  the 
Union,  February  22,  1889,  "upon  an  equal  footing  with  the 
original  states."  The  language  of  counsel  is  that  "any  reserva- 
tion in  the  agreement  with  the  Indians,  expressed  or  implied, 
whereby  the  waters  of  Milk  river  were  not  to  be  subject  of  appro- 
priation by  the  citizens  and  inhabitants  of  said  state,  was  re- 
pealed by  the  act  of  admission."  But  to  establish  the  repeal 
counsel  rely  substantially  upon  the  same  argument  that  they 
advance  against  the  intention  of  the  agreement  to  reserve  the 
'waters.  The  power  of  the  government  to  reserve  the  waters  and 
exempt  them  from  appropriation  under  the  state  laws  is  not 
denied,  and  could  not  be.  United  States  v.  Rio  Grande  Dam  & 
Trrig.  Co.,  174  U.  S.  702,  43  L.  Ed.  1141,  19  Sup.  Ct.  Rep.  770; 
United  States  v.  Winans,  198  U.  S.  371,  49  L.  Ed.  1089,  25  Sup. 
Ct.  Rep.  662.  That  the  government  did  reserve  them  we  have 
decided,  and  for  a  use  which  would  be  necessarily  continued 
through  years.  This  was  done  May  1,  1888,  and  it  would  be 
extreme  to  believe  that  within  a  year  Congress  destroyed  the 
reservation  and  took  from  the  Indians  the  consideration  of 
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their  grant,  leaving  them  a  barren  waste,— took  from  them  the 
means  of  continuing  their  old  habits,  yet  did  not  leave  them 
the  power  to  change  to  new  ones. 

Appellants'  argument  upon  the  incidental  repeal  of  the  agree- 
ment by  the  admission  of  Montana'  into  the  Union,  and  the  power 
over  the  waters  of  Milk  river  which  the  state  thereby  acquired 
to  dispose  of  them  under  its  laws,  is  elaborate  and  able,  but 
our  construction  of  the  agreement  and  its  effect  make  it  unneces- 
sary to  answer  the  argument  in  detail.  For  the  same  reason  we 
have  not  discussed  the  doctrine  of  riparian  rights  urged  by  the 
government. 

Decree  affirmed. 

MR.  JUSTICE  BREWER  dissents. 


Transfer  of  Rights. 

COMBS  V.  AGRICULTURAL  DITCH  CO. 

17  Colo.  146,  28  Pac.  966.    1892. 

Appeal  from  district  court,  Arapahoe  County. 

ELLIOTT,  J.  (after  stating  the  facts).  The  writ  of  man- 
damus has  been  held  to  be  an  appropriate  remedy  to  compel 
the  delivery  of  water  for  purposes  of  irrigation.  In  the  case 
of  Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  Rep.  142,  a  judgment 
awarding  the  writ  was  reviewed  upon  error  in  this  court,  and 
affirmed.  In  the  case  of  Wheeler  v.  Irrigation  Co.,  10  Colo.  582, 
17  Pac.  Rep.  487,  a  judgment  denying  the  writ  was  reviewed 
upon  appeal  by  this  court,  and  reversed.  In  the  latter  case,  how- 
ever, the  appeal  was  prosecuted  under  the  special  appeals  act 
of  1885  (Sess.  Laws,  p.  350).  Whether  judgments  in  cases  of 
this  kind  are  appealable  under  the  Code  of  1887  may  in  some 
eases  be  a  matter  of  such  practical  importance.  Upon  reaching 
this  cause  for  consideration,  we  suggested  a  hearing  in  limine 
upon  the  question  of  the  right  of  appeal,  but  counsel  for  ap- 
pellee did  not  present  any  brief  or  argument  upon  the  point. 
Under  the  circumstances  we  have  concluded  to  consider  the  case 
as  though  the  judgment  related  to  a  franchise.  Code,  §388. 
The  decision,  however,  is  not  to  be  taken  as  a  precedent  upon 
that  question.    There  may  be  good  reasons  why- appeals  in  cases. 
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of  this  kind  should  not  be  allowed,  which  could  not  be  urged 
against  a  review  by  writ  of  error. 

Upon  this  review  the  vital  questions  are:  (1)  Was  such  a 
state  of  facts  established  upon  the  trial  as  entitled  the  petitioner, 
Combs,  to  have  the  defendant  ditch  company  supply  him  with 
water  for  the  irrigation  of  his  land,  as  demanded  in  his  petition  ? 
(2)_'Was  any  substantial  error  committed  upon  the  trial  by 
which  the  petitioner  may  have  been  prevented  from  establishing 
his  claim  to  the  relief  demanded? 

*  Under  the  constitution  and  laws  of  this  state  a  ditch  com- 
pany carrying  water  for  general  purposes  of  irrigation  cannot 
arbitrarily  refuse  to  supply  water  to  an  actual  and  bona  fide 
consumer,  making  seasonable  application  and  offering  proper 
compensation  therefor.  ,  A  refusal  to  supply  water  by  the  car- 
rier, to  be  justifiable,  must  rest  upon  something  more  substantial 
than  the  mere  will  of  the  carrier.  The  constitutional  rule  that 
"priority  of  appropriation  shall  give  the  better  right  as  between 
those  using  the  water  for  the  same  purpose ' '  must  never  be  over- 
looked, though  a  variety  of  circumstances  and  conditions  may 
have  to  be  taken,  into  consideration  in  determining  the  claim  of 
an  applicant  for  water  in  a  given  case. 

That  the  petitioner,  Combs,  was  in  the  occupancy  of  certain 
agricultural  lands,  so  located  as  to  be  conveniently  supplied 
with  water  from  the  defendant's  ditch;  that  he  requested  the 
defendant  to  supply  him  with  water  necessary  for  the  irriga- 
tion of  said  lands  for  the  season  of  1888,  and  tendered  therefor 
the  price  fixed  by  the  board  of  county  commissioners ;  and  that 
the  defendant  refused  to  deliver  the  water, — are  matters  that 
were  either  admitted  or  practically  undisputed  on  the  trial. 
The  defendant  attempted  to  justify  its  refusal  to  deliver  the 
■water  upon  the  ground  that,  by  the  declared  objects  of  its 
incorporation,  it  was  a  mutual  company ;  that  it  was  not  organ- 
ized for  the  purpose  of  carrying  water  for  others,  for  hire ;  that 
its  only  obligation  in  the  matter  of  carrying  water  was  to  supplj' 
its  stockholders.  An  inspection  of  the  certificate  by  which  the 
Agricultural  Ditch  Company  was  incorporated,  as  introduced 
upon  the  trial,  does  not  sustain  this  ground  of  defense.  The  cer- 
tificate shows  that  the  company  was  organized  under  the  general 
incorporation  act  by  certain  settlers  living  in  the  arid  district  of 
Jefferson  and  Arapahoe  counties,  territory  of  Colorado,  unpro- 
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vided  with  water,  for  the  purpose  of  irrigation,  stock-raising, 
aiding  the  industrial  interests  of  the  country,  and  other  pur,- 
poses.  The  certificate  further  shows  "that  the  objects  for  which 
this  company  is  incorporated  are  to  irrigate  lands  situate  in 
range  sixty-nine,  townships  three  and  four,  and  other  lands  in 
Jefferson  and  Arapahoe  oounties,  and  territory  of  Colorado,  and 
for  farming,  stock-raising,  and  other  purposes";  "that  the  cap- 
ital stock  of  said  company  shall  be  twenty  thousand  dollars,  to  be 
divided  into  two  hundred  shares  of  one  hundred  dollars  each." 
There  is  nothing  in  the  certificate  to  indicate  that  it  might  not 
be  the  legitimate  business  of  the  defendant  company  to  carry  and 
supply  water  for  irrigation  generally  to  those  occupying  lands 
withia  the  vicinity  of  the  ditch.  Hence,  we  do  not  have  to 
consider  whether  a  purely  mutual  company  might  or  might  not 
stand  on  a  different  footing. 

The  defendant  offered  to  introduce  in  evidence  certain  of  its 
by-laws,  as  follows :  "  (1)  No  water  shall  be  sold  from  the  com- 
pany's ditch,  except  to  stockholders.  (2)  The  price  of  water 
shall  always  be  as  low  as  is  consistent  with  the  permanent  main- 
tenance of  the  ditch.  (3)  No  cash  dividend  shall  be  declared  on 
the  stock  of  the  company."  Such  testimony,  if  it  had  been 
admitted,  would  not  have  been  controlling.  A  ditch  company 
diverting  water  from  a  natural  stream  for  general  purposes  of 
irrigation  cannot,  by  any  provision  or  declaration  of  its  by-laws, 
rules,  or  regulations,  exempt  itself  or  its  stockholders  from  the 
operation  of  the  state  constitution.  The  Tmappropriated  waters 
of  every  natural  stream  belong  to  the  public,  and  are  subject  to 
appropriation  by  the  people  to  beneficial  use.  Priority  of  ap- 
propriation to  actual  beneficial  use,  and  not  mere  ownership  of 
stock  in  a  ditch  company,  gives  the  better  right  to  such  use. 
Individuals  may  organize  a  company,  either  by  or  without  incor- 
poration, for  the  construction  of  an  irrigating  ditch,  and  may 
by  ^uch  means  divert  the  unappropriated  waters  of  a  natural 
stream.  They  may  provide  that  their  several  interests  ia  such 
enterprise  shall  be  represented  by  shares  of  stock.  But  neither 
the  company  nor  any  stockholder  of  the  company  can  thus  with- 
hold the  water  from  beneficial  use,  nor  reserve  it  for  the  future 
use  of  junior  appropriators  to  the  prejudice  of  prior  appropri- 
ators,  nor  to  the  exclusion  of  those  who  in  the  meantime  may 
undertake,  in  good  faith,  to  make  a  valid  appropriation  thereof. 
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Undoubtedly,  those  who  by  labor  or  by  the  payment  of  money 
actually  construct  an  irrigating  ditch  may  thereby  acquire  a 
prior  right  to  the  water  which  may  be  diverted  therein,  provided 
they  apply  the  same  to  beneficial  use  within  a  reasonable  time 
after  such  diversion.  But  they  cannot  postpone  the  exercise  of 
such  right  for  an  unreasonable  time,  so  as  to  prevent  others  from 
acquiring  a  right  to  the  water ;  nor  can  they  thus  acquire  a 
right  to  dispose  of  the  water  contrary  to  the  priority  rule.  Those 
•who  construct  ditches  and  divert  water  for  general  purposes  of 
irrigation  must  within  a  reasonable  time  apply  the  water  to 
beneficial  use,  or  else,  upon  proper  application  and  for  proper 
consideration,  they  must  dispose  of  the  same  to"  those  who  are 
ready  to  make  beneficial  use  of  it.  If  ditch  companies  are  un- 
willing to  be  charged  with  such  duties  and  responsibilities,  they 
must  leave  the  water  in  the  natural  stream.  The  mere  diversion 
of  the  water  is  not  an  appropriation  of  it,  within  the  meaning 
of  the  constitution.  There  must  be  an  application  of  the  water 
to  beneficial  use  within  a  reasonable  time,  or  the  diversion  is 
unlawful.  See  Canal,  etc.,  Co.  v.  Southworth,  13  Colo.  Ill,  21 
Pae.  Rep.  1028,  and  cases  there  cited.  The  case  of  McFadden  v. 
Board,  74  Cal.  571,  16  Pac.  Rep.  397,  cited  and  relied  upon  by 
counsel  for  defendant  in  error,  is  not  in  point  in  this  case.  The 
question  involved  related  to  a  mutual  company.  It  does  not 
appear  that  any  question  of  priority  of  right  to  the  use  of  water 
was  involved.  No  such  question  was  discussed  in  the  opinion. 
Nor  does  the  provision  of  the  California  constitution  referred  to 
in  the  opinion  relate  to  the  subject  of  prior  rights.  In  a  care- 
fully considered  opinion  recently  delivered  by  Mr.  Justice  Hayt 
in  the  ease  of  Strickler  v.  City  of  Colorado  Springs,  16  Colo.  — , 
26  Pac.  Rep.  313,  this  court  held  that  "a  priority  to  the  use  of 
water  for  irrigation  is  a  property  right,  and  may  be  sold  and 
transferred  separately  from  the  land  in  connection  with  which 
the  right  ripened."  It  must  not  be  inferred  from  this  language 
that  such  priority  may  be  secured  by  the  mere  acquisition  of 
stock  in  an  irrigating  company,  without  applying  the  water  to 
beneficial  use.  An  owner  of  irrigating  stock  cannot  thus  carry- 
prior  rights  to  the  use  of  water  in  his  pocket  for  an  indefinite 
or  unreasonable  time,  and  thereby  prevent  others  from  acquiring 
a  bona  fide  priority  by  actual  use.  The  ownership  of  a  prior 
right  to  the  use  of  water  is  essentially  different  from  the  owner- 

763 


40  IRRIGATION  AND  WATER  RIGHTS 

ship  of  stock  in  an  irrigating  company.  The  ownership  of  the 
stock,  like  the  title  to  other  property,  may  be  acquired  by  descent 
or  purchase.  The  ownership  of  the  prior  right  can  be  acquired 
originally  only  by  the  actual  beneficial  use  of  the  water.  The 
very  birth  and  life  of  a  prior  right  to  the  use  of  water  is  actual 
user.  A  stockholder  in  an  irrigating  company  who  makes  an 
actual  application  of  water  from  the  company's  ditch  to  bene- 
ficial use  may,  by  means  of  such  use,  acquire  a  prior  right 
thereto ;  but  his  title  to  the  stock  without  such  use  gives  him  no 
title  to  the  priority.  He  may  transfer  his  stock  to  whom  he  wiU, 
but  he  can  only  transfer  his  priority  to  some  one  who  will  con- 
tinue to  use  the  water.  If  the  law  were  to  be  declared  other- 
wise,—if  ditch  companies  were  at  liberty  to  divert  water  without 
limit,  and  at  the  same  time  make  the  ownership  of  stock  an 
absolute  condition  precedent  to  the  right  to  procure  water  from 
their  irrigating  canals, — water-rights  would  soon  become  a  mat- 
ter of  speculation  and  monopoly,  and  tillers  of  the  soil  would 
have  to  pay  exorbitant  rates  for  the  use  of  water,  or  our  arid 
lands  would  become  improductive.  The  constitution  provides 
that  the  water  of  natural  streams  may  be  diverted  to  beneficial 
use ;  but  the  privilege  of  diversion  is  granted  only  for  uses  truly 
beneficial,  and  not  for  purposes  of  speculation.  This  is  evident 
from  the  fact  that  provision  is  made  for  establishing  reasonable 
rates  to  be  charged  for  the  use  of  water  by  individuals  or  cor- 
porations furnishing  the  same,  the  evident  purpose  of  which  is 
that  actual  and  beneficial  consumers  of  water  may  not  be  sub- 
jected to  extortionate  demands.  Speaking  upon  this  subject, 
Mr.  Justice  Helm,  in  the  case  of  Wheeler  v.  Irrigation  Co.,  supra, 
used  the  following  pertinent  language:  "Any  unreasonable 
regulations  or  demands  that  operate  to  withhold  or  prevent  the 
exercise  of  this  constitutional  right  by  the  consumer  must  be 
held  illegal,  even  though  there  be  no  express  legislative  declara- 
tion on  the  subject." 

One  witness  for  the  defense  testified  that  the  water  "was  pro- 
rated according  to  the  shares."  The  substance  of  his  testimony 
was  that  the  capital  stock  of  the  company  consisted  of  200  shares ; 
the  ditch  carried  about  6,000  inches  of  water;  hence  the  stock- 
holders were  entitled  to  use  or  control  the  use  of  30  inches  of 
water  for  each  share  of  stock  owned  by  them,  respectively.  That 
this  was  the  logic  of  his  testimony  was  indicated  by  a  remark 
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of  the  trial  judge  during  the  introduction  of  the  testimony,  as 
follows:  "Let  me  see  if  I  have  got  this  correct.  The  number 
of  inches  of  water  that  any  person  was  entitled  to  was  in 
accordance  with  the  number  of  shares  that  such  person  had,  and 
not  as  to  the  number  of  acres  of  land  that  he  had  to  cultivate. ' ' 
It  is  not  clear,  however,  that  the  trial  court  sanctioned  such 
erroneous  view  of  the  law;  nor  did  the  defendant  rest  its  de- 
fense altogether  upon  such  ground.  In  so  far  as  the  defense  was 
placed  upon  the  ground  that  the  stockholders  were  actual  prior 
appropriators  of  water  from  the  ditch  to  beneficial  use,  as  ex- 
plained in  this  opinion,  the  defense  was  proper;  and  if,  as  a 
matter  of  fact,  the  actual  appropriations  of  water  by  the  stock- 
holders were  prior  to  the  application  of  the  petitioner,  and  if 
their  appropriations  were  equal  in  the  aggregate  to  the  whole 
amount  of  water  carried  by  the  ditch,  the  application  of  the 
petitioner  was  properly  refused.  If,  on  the  other  hand,  there 
was  a  surplus  of  water  remaining  in  the  ditch  after  supplying 
prior  appropriators,  the  petitioner  was  entitled  to  be  supplied 
out  of  such  surplus.  The  legal  theory  upon  which  a  case  of  this 
kind  should  be  tried  is  vefy  simple,  however  difficult  it  may  be 
to  apply  the  law  to  the  evidence.  It  is  plain  that  the  quantity 
of  land  and  the  character  of  the  soil  which  the  appropriators  of 
water  from  the  ditch  have  under  cultivation,  as  well  as  their 
actual  prior  appropriations  of  water  to  the  irrigation  of  such 
lands,  and  not  the  number  of  shares  of  stock  they  may  own,  are 
the  important  matters  to  be  considered  in  determining  such  a 
controversy.  In  the  trial  of  such  an  issue  it  is  also  important  to 
observe  that,  no  matter  how  early  a  person's  priority  of  appro- 
priation may  be,  he  is  not  entitled  to  receive  more  water  than 
is  necessary  for  his  actual  use.  An  excessive  diversion  of  water 
cannot  be  regarded  as  a  diversion  to  beneficial  use,  within  the 
meaning  of  the  constitution.  Water,  in  this  country,  is  too 
scarce,  and  consequently  too  precious,  to  admit  of  waste.  The 
constitutional  rule  of  distribution,  "first  come,  first  served," 
does  not  imply  that  the  prior  appropriator  may  be  extrava- 
gantly prodigal  in  dealing  with  this  peculiar  bounty  of  nature. 
"We  are  aware  that  it  may  not  be  practicable  to  attain  mathe- 
matical exactness  in  measuring  the  flow  of  water,  but  a  reason- 
able approximation  to  substantial  accuracy  should  be  aimed  at 
in  determining  controversies  relating  to  water  supply. 
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Another  witness  for  the  defense,  upon  his  examination  in  chief, 
was  asked  this  question:  "From  your  experience  as  a  farmer, 
and  irrigation  in  connection  with  it,  is  there  water  enough  in 
that  ditch  now,  or  has  there  been  for  the  last  two  years,  to  irri- 
gate the  lands  which  have  heretofore  been  irrigated  by  that 
ditch?"  This  question  was  objected  to — First,  on  the  ground 
that  it  did  not  appear  that  the  witness  had  knowledge;  and, 
second,  because  the  matter  embraced  in  the  question  was  the 
question  then  at  issue  and  on  trial.  The  objection  was  over- 
ruled. The  ruling  was  excepted  to,  and  is  assigned  for  error. 
Without  noticing  the  first  ground  of  objection,  it  is  clear  that  the 
objection  was  well  taken  upon  the  second  ground,  and  should 
have  been  sustained.  The  question  was  not  merely  introductory ; 
it  embraced  the  very  substance  of  the  issue  which  the  court  was 
then  trying;  and  a  categorical  answer,  such  as  the  question 
called  for,  would,  if  accepted  by  the  court,  have  been  a  complete 
determination  of- the  issue.  It  is  an  elementary  rule  that  such 
questions  are  inadmissible. 

In  accordance  with  the  foregoing  views  the  judgment  of  the 
district  court  is  reversed,  and  the  cause  remanded.  As  was  held 
in  Wheeler  v.  Irrigation  Co.,  supra,  this  was  a  proceeding  by 
petitioner  to  obtain  relief  for  a  particular  year,  merely.  Hence 
the  petitioner  cannot  gain  anything  by  a  new  trial.  It  is  there- 
fore ordered  that  he  be  allowed  to  dismiss  his  action,  without 
prejudice.  Reversed. 

Burden  of  Proof. 

NEW  CACHE  LA  POUDRE  IRR.  CO.  v.  WATER  SUPPLY 
&  STORAGE  CO. 

49  Colo.  1,  111  Pac.  610.    1910. 

CAMPBELL,  J. :  *  *  *  The  announcement  has  been  re- 
peatedly made  by  this  court  that  the  right  to  change  the  point 
of  diversion  of  a  ditch  which  diverts  water  from  a  natural  stream 
in  this  state  for  the  purposes  of  irrigation,  though  a  property 
right,  is  not  an  absolute  one.  It  may  not  be  permitted  if  it 
works  injury  to  the  vested  rights  of  others.  Whether  or  not 
the  right  to  make  the  change  should  be  granted  depends  very 
largely  upon  the  facts  of  each  particular  case.     The  different 
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eases  are  usually  so  dissimilar  in  their  facts  that  the  determina- 
tion in  one  case  furnishes  but  very  little,  if  any,  aid  in  the 
decision  of  another.  When  this  cause  was  being  conducted  as  a 
suit  in  equity,  the  judge  of  the  district  court,  sitting  as  a  trier 
of  facts,  found  upon  a  large  mass  of  testimony  that  the  rights  of 
the  defendant  in  that  action  would  not  be  injuriously  affected 
by  the  change,  and  therefore  permitted  it  to  be  made.  The  evi- 
dence then  taken  was,  under  our  order,  considered  at  the  second 
hearing,  and  upon  it  and  additional  proof  the  referee  arrived 
at  the  same  result,  and  his  findings  in  the  main  were  approved 
by  the  trial  court  when  it  overruled  the  exceptions  of  the  re- 
spondents thereto.  "We  therefore  have  a  case  where  two  differ- 
ent judges  and  a  referee  have  reached  the  same  conclusion,  that 
the  change  asked  for  should  be  granted  because  the  vested  rights 
of  others  were  not  thereby  impaired.  Such  findings  should  not 
be  lightly  set  aside.  It  would  serve  no  useful  purpose  to  com- 
ment upon  or  review  the  great  volume  of  evidence  which  has 
been  brought  up  in  the  transcript.  To  do  so  would  not  be  help- 
ful in  future  cases,  and  we  do  not  deem  it  necessary  to  prolong 
the  opinion  or  to  consume  the  time  that  would  be  necessary 
therefor.  An  attentive  consideration  of  the  evidence  satisfies  us 
that  every  material  finding  of  fact  is  sustained  by  the  proof,  and 
we  therefore  shall  not  disturb  the  findings. 

Much  stress  is  laid  by  learned  counsel  for  appellant  on  the 
fact  that  the  referee  in  weighing  the  evidence  and  making  his 
findings  disregarded  the  true  rule  in  a  proceeding  of  this  kind 
respecting  the  burden  of  jiroof.  They  say  that  this  court  in 
Ft.  Lyon  Canal  Coi  v.  Chew,  33  Colo.  392,  81  Pac.  37,  which 
involved  a  temporary  exiehange  or  loan  of  water  rights,  said  that 
the  burden  of  proof  rests  upon  the  one  who  asserts  the  right  to 
make  or  enjoy  the  same,  and,  while  the  present  proceeding  is  one 
concerning  the  right  to  change  the  point  of  diversion,  the  same 
principle  should  apply.  In  this  contention  we  think  appellants 
are  right. 

One  who  seeks  to  iave  made  a  change  in  the  point  of 
diversion  of  his  ditch  should  make  it  appear  to  thJe  court  that 
the  same  will  not  injuriously  affect  the  vested-  rights  of  others, 
although  in  a  sense  this  may  involve  proof  of  a  negative.  This 
is  cleai;'ly  indicated  in  a  case  decided  at  the  present  term.  Vogel 
et  al.  V.  Minnesota  Canal  &  Reservoir  Co.,  47  Colo.  534,  107  Pac. 
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1108,  and  is  recognized  in  other  cases.  Bowman  v.  Virdin,  40 
Colo.  247,  90  Pae.  506.  The  reasons  for  it  are  apparent.  If  the 
change  is  made,  it  disturbs  the  existing  order  and  manner  of 
distributing  water  diverted  from  our  natural  streams  into  irri- 
gating ditches,  which  is  performed  by  public  officers,  and  causes 
a  modification  to  be  made  in  the  general  adjudication  decree.  It 
is  fitting  that  a  party  who  asks  such  relief  should  bear  the  bur- 
den of  proving  that  the  vested  rights  of  others  will'not  thereby 
be  infringed  if  it  is  granted.  It  is  only  the  burden  which  is 
usually  imposed  upon  the  moving  party  in  a  lawsuit.  The  ques- 
tion here  is  not  at  all  material,  however,  for  the  preponderance 
of  evidence  shows  that  respondents  are  not  injured.  If  there  is 
any  doubt  about  this  on'  the  case  made  by  petitioner,  the  evi- 
dence produced  by  respondents  themselves  furnishes  a  sufficient 
basis  for  the  findings. 

«      ,  #  *  #  •  * 

For  four  or  five  irrigating  seasons  the  quantity  of  water  thus 
permitted  to  be  changed  was  taken  from  the  natural  stream, 
through  the  headgate  of  the  Storage  ditch  and  its  diversion 
through  the  Pioneer  ditch  discontinued,  and  during  all  this  time 
the  referee  finds,  and  the  evidence  sustains  him,  that  no  injury 
whatever  was  thereby  caused  to,  or  suffered  by,  any  of  the 
respondents.  Whatever  theories  counsel  may  indulge  concerning 
the  effect  of  such  a  change,  and  whatever  may  be  the  belief  of 
the  parties  or  the  views  of  experts,  this  practical  test,  to  our 
minds,  furnishes  the  most  satisfactory  proof  that  can  be  pro- 
duced that  the  desired  change  in  the  point  of  diversion  ought 
to  be  permitted.  If  for  this  period  of  four  or  five  years  respond- 
ent suffered  no  injury  as  the  result  of  the  change  which  the  court 
has  decreed,  it  is  quite  conclusive  that  their  vested  rights  baVe 
not  been,  nor  will  they  hereafter  likely  be,  injuriously  affected. 
We  deem  it  fitting  to  emphasize,  what  heretofore  we  have  had 
occasion  to  say,  that  an  order  permitting  a  change  in  the  point 
of  diversion  to  be  made  does  not,  and  cannot,  in  any  way  enlarge 
the  right  of  its  recipient  by  conferring  upon  him  power  to  divert 
a  greater  quantity  of  water  from  the  stream  than  he  theretofore 
took,  or  to  use  it  for  a  greater  length  of  time  than  he  was  pre- 
viously entitled  to.  If  a  petitioner  should  attempt  thus  to  extend 
or  enlarge  his  decreed  rights,  this  permissive  decree  allowing 
him  to  make  the  change  would  afford  him  no  protection.    His 
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decreed  right  of,  priority,  thereafter  to  be  enjoyed  at  a  new  place 
of  diversion,  in  so  far  as  it  is  measured  by  volume  or  time,  will 
be  as  determined  by  the  adjudication  decree  itself.  Wadsworth 
Ditch  Co.  et  al.  v.  Brown,  39  Colo.  57,  88  Pac,  1060;  Lower 
Latham  Ditch  Co.  et  al.  v.  Bijou  Irr.  Co.,  41  Colo.  212,  93 
Pac.  483. 
Affirmed. 

STEELE,  C.  J.,  and  MUSSER,  J.,  concur. 
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CHAPTER  VI. 

EXTINGUISHMENT  OF  WATER  SIGHTS. 

Intention  to  Abandon. 

UTT  V.  FREY. 

106  Cal.  392,  39  Pac.  807.    1895. 

SEARLS,  C.  This  is  an  action  to  quiet  the  title  of  plaintiff 
to  the  water  of  the  San  Luis  Rey  river  and  its  tributaries,  and 
more  particularly  the  water  of  Paubal  creek,  a  branch  of  said 

river,  and  of  a  certain  water  ditch  taking  water  therefrom. 

•  •******* 

The  following  statement  is  essential  to  a  comprehension  of  the 
point  nfade  and  other  questions  raised  by  appellant :    There  was 
testimony  tending  to  show  that  as  early  as  1874  (all  the  lands 
now  owned  by  plaintiff  and  defendant  then  being  vacant,  unoc- 
cupied public  lands  of  the  government  of  the  United  States) 
one  Samuel  Paubal  settled  upon  the  tract  of  land  now  owned 
by  the  plaintiff,  known  as  the  "Paubal  Tract,"  and  constructed 
a  ditch  from  Paubal  creek  to  said  tract  of  land,  through  which 
he  diverted  the  water  of  said  creek,  and  conducted  the  same  to 
hjs  house  and  land,  where  he  used  it  for  domestic  purposes  and 
for  the  irrigating  of  a  small  vineyard,  fruit  trees,  and  several 
acres  which  he  cultivated  in  corn,  peas,  etc.    Paubal  continued 
to  own  and  occupy  the  ditch  until  1882  or  1883,  when  he  died. 
Thereupon  Luis  Ardillo,  a  son-in-law  of  Paubal,  without  acquir- 
ing the  legal  title  thereto  by  any  conveyance,  took  possession 
of  said  land  and  ditch,  and  continued  to  possess,  occupy,  and 
use  them,  including  the  water  of  said  Paubal  creek,  through  said 
ditch,  until  1887,  when  he  conveyed  the  land  to  one  Magee,  and 
the  ditch  and  water  right  to  plaintiff.    Magee  homesteaded  the 
place  in  1887,  commuted  the  same  April  18,  1889,  and  received 
a  patent  therefor  from  the  United  States,  dated  January  19, 
1891.     Magee  conveyed  the  Paubal  tract  of  land  to  plaintiff 
October  2,   1889.     Defendant  owns  land  upon  Paubal  creek 
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above  the  land  of  plaintiff,  upon  which  he  filed  his  declaratory 
statement  February  11, 1890,  and  entered  the  land  at  the  United 
States  land  office  as  a  pre-emptor  January  6,  1891,  and  received 
a  patent  therefor  dated  December  26,  1891.  The  head  of  plain- 
tiff's ditch  for  say  240  feet  is  upon  the  land  patented  to  defend- 
ant.' In  April,  1892,  defendant  commenced  the  construction  of 
a  ditch  from  Paubal  creek  to  his  land,  completing  it  in  the 
month  of  May  following,  which  was  capable  of  carrying  40  inches 
of  water,  measured  under  a  4-inch  pressure,  and  since  that  time 
has  diverted  the  water  of  the  creek  therein,  whereby  plaintiff 
has  been  deprived  thereof.  The  theory  of  appellant  is  that,  as 
ArdiUo  never  succeeded  to  the  title  of  Paubal,  the  owner  and 
constructor  of  the  ditch,  he  had  no  title  which  he  could  convey 
to  plaintiff,  and  therefore  that  his  deed  was  inadmissible. 

It  is  true  that  upon  the  death  of  Paubal  the  legal  title  to  his 
estate  vested  in  his  heirs,  subject  to  administration,  and  the 
rights  and  incidents  connected  therewith;  and  the  fact  that  the 
wife  of  ArdiUo  was  the  daughter  and  heir,  or  one  of  the  heirs, 
of  Paubal,  did  not  give  to  her  husband,  ArdiUo,  a  right  to  convey 
the  ditch  and  water  right.  We  are  not,  however,  called  upon 
to  consider  the  rights  of  the  heir  or  heirs  of  Paubal,  or  any 
rights  derived  from  or  through  them.  Prior  possession  of  real 
property  is  evidence  of  ownership,  and  as  against  those  who  do 
not  connect  themselves  with  the  title  such  prior  possession  gives 
a  superior  right,  although  the  true  title  may  be  outstanding  in 
a  third  person,  or,  as  in  the  present  case,  in  the  government  of 
the  United  States.  One  who,  in  California,  desires  to  appro- 
priate the  water  of  a  stream  upon  the  vacant  and  unappropri- 
ated public  lands  of  the  United  States  for  a  useful  purpose,  may 
"do  so  by  the  construction  of  a  ditch  or  other  medium  of  conduit, 
and  actuaUy  appropriating  the  water  and  conducting  it  to  some 
point  where  it  can  be  utilized  in  fulfillment  of  such  useful  pur- 
pose ;  and  by  so  doing  he  acquires,  as  against  all  subsequent  ap- 
propriators  and  riparian  proprietors  acquiring  title  from  the 
United  States  subsequent  to  such  appropriation,  the  right  to 
the  quantity  of  water  thus  appropriated,  and  an  easement  of 
right  of  way  into  and  over  the  public  land  traversed  by  his 
ditch  or  conduit  so  constructed  and  used  for  such  purpose.  If 
one  animated  by  a  like  desire  to  appropriate  water  under  like 
circumstances  finds  a  ditch  already  constructed  to  hand,  takes 
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peaceable  possession  thereof,  and  appropriates  the  water  for  a 
like  or  similar  useful  purpose,  he  thereby  acquires  a  like  right 
as  against  all  the  world,  except  the  true  owner,  or  those  holding 
imder  or  through  him.  If  nature  or  art  has  furnished  the 
medium  of  appropriation,  he  may  avail  himself  of  the  gift 
or  labor  without  being  held  liable  to  those  having  no  intefest 
therein,  and  in  no  wise  connected  therewith.  To  the  owner 
of  a  ditch  thus  possessed  and  used  such  appropriator  must 
account  until  his  possession  and  user  ripens  into  a  title  by  pre- 
scription or  adverse  user.  His  right  in  such  case  will  depend 
for  priority,  as  against  other  appropriators  of  water  from  the 
same  stream,  upon  the  date  of  his  possession  and  appropria- 
tion, and  not  upon  the  date  of  the  original  construction  of  the 
ditch  and  appropriation  by  some  other  person  under  whom 
he  does  not  hold,  and  between  whom  and  himself  there  is  no 
privity  of  estate.  His  appropriation  in  such  a  case  is  a  new 
and  independent  one,  and  must  stand  or  fall  upon  its  own 
merits.  It  follows  that  when  Luis  Ardillo,  in  1882  or  1883, 
upon  the  death  of  Paubal,  entered  into  possession  of  the  Paubal 
ditch  and  land,  appropriated  the  water  of  Paubal  creek  therein, 
and  used  the  same  for  domestic  purposes  and  for  irrigating 
the  land,  and  continued  such  user  until  1887,  he  thereby  ac- 
quired a  right  thereto  which  he  could  convey  to  the  plaintiff, 
and  which,  unless  lost  by  voluntary  abandonment,  was  prior 
in  time  and  superior  in  right  to  the  claim  of  defendant  to  such 
water,  which  did  not  vest  in  him  as  a  riparian  proprietor  until 
1890,  and  as  an  appropriator  until  1892.  It  follows  that  the 
deed  from  Ardillo  to  plaintiff  was  properly  admitted  in  evi- 
dence. It  also  follows,  for  like  reasons,  that  the  evidence  ob- 
jected to  by  defendant,  touching  the  taking  of  possession  and 
user  by  Ardillo  of  the  ditch  and  land  of  Paubal,  without  a  con- 
veyance, was  pertinent  and  proper.  In  this  connection  it  is 
proper  to  state  that  the  finding  of  the  court  (No.  2),  in  which 
it  is  found  that  the  plaintiff  and  his  predecessors  in  interest 
have  been  the  owners  of  the  ditch  in  question  since  and  during 
the  year  1874,  is  erroneous.  The  evidence  showed  that  the 
ditch  was  constructed  by  Paubal  as  early  or  earlier  than  1874, 
but,  as  Ardillo  did  not  connect  himself  with  the  Paubal  title, 
his  right  to  the  ditch  cannot  receive  any  support  therefrom, 
and  had  its  inception  in  his  possession  and  user  commencing 
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in  1882  or  1883.  The  error  is  technical,  could  not  harm  the 
defendant,  and  is  not  cause  for  reversal,  for  the  reason  that 
a  finding  that  plaintiff  and  his  predecessors  have  been  the 
owners  of  the  ditch  since  and  during  1874  is  tantamount 
to  a  finding  that  they  have  been  such  owners  at  every  moment 
of  time  during  such  period ;  and,  as  the  evidence  supports 
such  findings  since  1882  or  1883,  it  fixes  such  ownership  at  a 
period  anterior  by  some  seven  years  to  the  inception  of  any 
right  in  defendant. 

Abandonment. 

Appellant  contends  that,  if  the  plaintiff  or  his  predecessors 
in  interest  ever  had  any  irrigation  water  right  in  said  ditch, 
it  was  lost  by  abandonment.  The  right  which  is  acquired  to  the 
use  of  water  by  appropriation  may  be  lost  by  abandonment.  To 
abandon  such  right  is  to  relinquish  possession  thereof  without 
any  present  intention  to  repossess.  To  constitute  such  abandon- 
ment, there  tnust  be  a  concurrence  of  act  and  intent,  viz.,  the 
act  of  leaving  the  premises  or  property  vacant,  so  that  it  may 
be  appropriated  by  the  next  comer,  and  the  intention  of  not 
returning.  Judson  v.  MaUoy,  40  Cal.  299;  Bell  v.  Mining  Co., 
36  Cal.  214;  Moon  v.  RoUins,  Id.  333;  St,  John  v.  Kidd,  26 
Cal.  272;  Richardson  v.  McNulty,  24  Cal.  345;  WiUson  v. 
Cleaveland,  30  Cal.  192.  The  mere  intention  to  abandon,  if 
not  coupled  with  yielding  up  possession  or  a  cessation  of  user, 
is  not  sufficient;  nor  will  the  nonuser  alone,  without  an  inten- 
tion to  abandon,  be  held  to  amount  to  an  abandonment.  Aban- 
donment is  a  question  of  fact  to  be  determined  by  a  jury  or  the 
court  sitting  as  such.  Yielding  lip  possession  and  nonuser  is 
evidence  of  abandonment,  and,  under  many  circumstances,  suf- 
ficient to  warrant  the  deduction  of  the  ultimate  fact  of  abandon- 
ment. But  it  may  be  rebutted  by  any  evidence  which  shows 
that,  notwithstanding  such  nonuser  or  want  of  possession,  the 
owner  did  not  intend  to  abandon.  The  finding  of  the  court  does 
not  uphold  the  contention  of  appellant,  and  in  this  respect  is 
correct.  The  most  that  can  be  said  in  favor  of  an  abandon- 
ment is  that  for  several  years  after  the  sale  by  Ardillo  of  the 
land  to  Magee,  and  the  conveyance  of  the  ditch  and  water  right 
to  plaintiff,  but  little  water  was  used  from  the  ditch  for  irri- 
gation, and  that  the  ditch  became  so  obstructed  by  debris  and 
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vegetable  matter  that  it  would  conduct  but  a  small  quantity  of 
water.  It  was  used,  however,  all  along  to  convey  water  for 
domestic  purposes  and  to  some  extent  for  the  purposes  of  irri- 
gation. The  iatention  of  the  plaintiff  to  retain  his  right  was 
made  plainly  manifest  by  requesting  the  defend^t,  who  for 
some  time  was  in  the  occupancy  of  the  Paubal  tract  of  land, 
to  keep  the  water  running  in  the  ditch ;  by  his  effort  to  sell  the 
water  right,  and  later,  when  he  succeeded  to  the  ownership  of 
the  Paubal  tract,  by  planting  some  14  acres  to  olive  trees, 
which  could  not  be  nurtured  without  the  water  from  this  ditch ; 
and  by  his  clearing  out  the  ditch  and  running  the  water  through 
it,  except  when  prevented  by  the  acts  of  defendant.  No  ques- 
tion of  adverse  possession  or  adverse  user  for  a  period  sufficient 
to  constitute  a  right  arises  in  the  case,  and  under  the  adjudica- 
tions of  this  court  in  the  cases  cited,  and  many  others  of  like 
tenor  and  effect,  it  is  not  perceived  how  the  court  below  could 
with  any  propriety  have  found  in  favor  of  an  abandonment. 
The  declaration  of  plaintiff  in  his  letter  to  defendant  of  April 
20,  1893,  in  which  he  stated  that  "the  difference  between  us  is 
only  one-sixth  of  the  stream,  worth  about  $200,"  and  which 
is  relied  upon  by  appellant  as  proof  that  the  plaintiff  only 
claimed  one-sixth  of  the  water,  was  fully  explained  by  plain- 
tiff, where  he  said  he  and  defendant  were  trying  to  compromise ; 
that  he  had  offered  to  take  two-thirds  of  the  water,  and  in 
response  defendant  had  proposed  that  each  take  one-half  of 
the  water.  This  would  leave  a  one-sixth  over  which  they  dif- 
fered, and  thereupon  he  suggested  the  folly  of  a  suit  at  law 
which  would  cost  $1,000,  over  a  one-sixth  which  was  worth 
but  $200.  Nothing  seems  to  have  come  of  the  attempt  to  com- 
promise, and  the  evidence,  if  admissible,  was  entitled  to  no 
weight.  No  estoppel  was  pleaded,  and  none  "was  proven.  The 
evidence  as  to  the  quantity  of  water  appropriated  through 
plaintiff's  ditch  ranged  from  1  inch  to  100  inches.  The  court 
found  25  inches  as  the  quantity  to  which  Utt  was  entitled,  and 
this  finding  cannot  be  disturbed.  The  judgment  and  order 
appealed  from  should  be  affirmed. 

We  concur:    HAYNBS,  C;  BELCHER,  C. 
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THE     CONSTRUCTION     AND     COSPORATE     MANAGE- 
MENT OF  WATERWORKS. 

Ditches  and  Appliances. 

CHAENOCK  V.  HIGUERRA. 

Ill  Cal.  473,  44  Pac.  171.    1896. 

VAN  FLEET,  J.  This  is  an  action  brought  by  several  ri- 
parian proprietors  against  certain  persons  above  them  on  the 
stream,  to  restrain  them  from  diverting  any  of  the  waters  of 
the  stream.    *     *     « 

1.  It  is  contended  by  appellants  that  a  riparian  proprietor 
has  not,  for  the  purpose  of  irrigation,  the  right  to  raise  water 
by  means  of  pumps.  No  authorities  are  cited  in  support  of  this 
contention,  and  counsel  states  his  inability  to  find  any.  So 
far  as  we  can  understand,  this  argument  is  based  on  the  mean- 
ing of  the  word  "irrigate,"  which  counsel  contends  is  "to 
convey  water  by  ditches,"  and  on  the  alleged  universal  custom 
in  the  past  to  employ  only  such  means  in  irrigation.  As  to 
the  meaning  of  the  word  "irrigation,"  counsel  cites  some  doubt- 
ful passages  from  civil  law  writers;  but  it  is  evident  that  this 
court,  in  holding,  as  it  has  repeatedly  held,  that  riparian  pro- 
prietors have  the  right  to  use  a  reasonable  proportion  of  the 
water  of  the  stream  to  irrigate  their  lands,  used  the  term  in 
no  such  restricted  sense.  The  Latia  word  from  which  it  is  de- 
rived means,  primarily,  to  convey  water  to  or  upon  anythiag, 
and,  more  generally,  to  wet  or  moisten  ^ythiag;  and  ithe  or- 
dinary definition  in  our  language  is  to  water  lands,  whether 
by  channels,  or  fiooding,  or  simply  by  sprinkling.  The  mere 
method  of  obtaining  the  water  with  which  to  irrigate  has  noth- 
ing to  do  with  the  process  of  irrigation,  or  the  meaning  of  the 
word.  There  was  no  proof  in  this  case  of  any  such  custom  as 
is  claimed  by  appellants ;  and,  if  we  can  take  judicial  notice  of 
such  a  matter  at  aU,  we  are  unable  to  say  that  pumping  has 
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never  been  used  for  such  purpose.  It  may  be  that,  owing  to 
the  comparatively  greater  expense  of  that  method,  it  has  been 
little  used  in  the  past;  but,  if  improvements  in  machinery  have 
made  or  shall  make  that  method  practicable,  we  see  no  reason 
why  riparian  proprietors  may  not,  like  others,  take  advantage 
of  such  improvements.  In  fact  it  has  always  been  considered 
that  the  reasonableness  or  lawfulness  of  any  given  diversion  of 
water  is  in  no  wise  affected  by  the  mere  mode  of  diversion. 
Thus,  in  EUiot  v.  Railroad  Co.,  10  Cush.  191  (cited  with  ap- 
proval in  Lux  V.  Haggin,  69  Cal.  402,  404,  10  Pac,  674),  Chief 
Justice  Shaw  said,  "One  man  may  take  water  from  a  perennial 
stream  of  moderate  size,  by  means  of  buckets  or  a  pump, — ^for 
the  mode  is  not  material, — ^to  water  his  garden."  And  in  such 
a  case,  he  says,  "the  water  would  be  used  for  irrigation,"  and 
such  "might  be  regarded  as  a  reasonable  use."  So  this  court 
has  repeatedly  held  that  a  prior  appropriator  of  water  may 
change,  at  pleasure,  the  place  or  mode  of  his  diversion,  so  long 
as  others  are  not  injured  by  such  change.  And  in  Earl  of 
Norbury  v.  Kitchia,  7  Law  T.  (N.  S.)  685,  it  was  held  that  a 
liparian  proprietor,  so  long  as  he  took  no  more  than  his  reas- 
onable share  of  the  water,  might  take  water  from  the  stream 
by  pimiping  machinery,  elevate  it  into  a  reservoir,  and  thence 
convey  it  by  pipes  to  other  land,  not  riparian,  and  there  use  it ; 
the  court  holding  that  neither  the  mode  of  diversion  nor  the 
use  to  which  the  water  was  actually  applied  was  material, — 
the  only  question  being  whether  or  not  the  defendant  had  taken 
more  than  his  reasonable  share. 

2.  But,  appellants  claim,  as  we  understand  them,  that 
whether  the  particular  mode  is  material  or  not,  the  mode  by 
which  the  land  of  a  riparian  proprietor  can  possibly  be  irri- 
gated is  a  material  factor  in  ascertaining  what  portion  of  the 
water  he  may  divert  for  irrigation.  They  contend  that  a  riparian 
proprietor  cannot  be  allowed  to  use  any  portion  of  the  water 
of  the  stream  to  irrigate  land  which,  though  bordering  on  the 
stream,  lies  so  far  above  it  that  water  cannot  be  conducted 
thereon  solely  by  natural  gravitation  from  the  stream,  vrithout 
the  use  of  any  appliances  other  than  ditches  originally  on  such 
land  and  dams  situated  thereon,  and  which  will  not  back  the 
water  on  the  lands  of  other  persons.  In  other  words,  the  reason- 
a1>le  proportion  of  water  which  any  riparian  proprietor  may 
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withdraw  for  irrigation  is  made  to  depend,  primarily,  upon 
the  area  of  his  land  which  can  be  irrigated  ia  that  particular 
manner.  In  the  first  place,  that  question  does  not  properly  arise 
in  this  case.  The  complaint  was  framed  on  the  theory  that  the 
defendants  were  not  riparian  proprietors  at  aU,  and  had  no 
right  to  divert  any  water.  No  issue  was  tendered  as  to  what 
amount  or  proportion  of  the  water  of  the  stream  could  lawfully 
be  used  -by  the  defendants,  if  they  had  the  right  to  use  any 
portion.  It  was  denied  that  they  had  any  rights  to  the  stream 
and  the  complaint  furnished  no  data  from  which  any  rights 
of  the  parties,  as  tenants  in  common  of  the  water,  could  be 
determiaed.  Nevertheless,  as  the  question  seems  to  have  been 
treated  as  an  issue,  evidence  being  introduced  on  the  subject, 
apparently  without  objection,  and  as  the  court  below  did,  to  a 
certain  extent,  consider  it,  it  calls  for  consideration  at  our 
hands.  No  authorities  whatever  are  cited  by  appeUantsiin  sup- 
port of  this  contention,  nor  can  we  find  that  any  such  doctrine 
has  ever  been  even  suggested  by  any  court  or  writer.  Appellants 
do  cite  some  cases  to  the  point  that  riparian  diversion  must  be 
"on  the  bank  of  the  proprietor,"  but  the  judgments  in  those 
cases  do  not  sustain  that  doctrine,  and  we  are  not  prepared  to 
say  that  any  such  rule  exists.  It  is,  however,  not  necessary  to 
decide  that  question,  for  its  determination  would  shed  no  light 
on  the  subject  now  under  consideration.  The  only  question 
now  is  whether  the  mere  altitude  of  this  land  can  deprive  the 
riparian  owner  of  the  right  to  irrigate  it.  No  rules  have  ever 
been  laid  down  by  this  court  for  determining  the  relative  and 
proportional  rights  of  riparian  proprietors  to  the  use  of  water 
for  irrigation,  nor  has  any  case  come  before  us  in  which  we 
could  properly  determine  what  are  the  rules  on  that  subject. 
But,  whatever  difficulties  may  arise  in  matters  of  detail,  that 
problem  must  find  its  solution  in  an  application  of  the  principles 
upon  which  the  right  to  use  water  for  that  purpose  at  aU  is 
based.  That  right,  as  recognized  in  the  decisions  of  this  court, 
is  founded  upon  the  proposition  that  in  an  arid  coimtry  the 
use  of  water  for  irrigation  is  of  such  vita,l  consequence  that,  of 
necessity,  it  must  be  considered  as  embraced  within  the  spirit 
of  the  category  of  rights  accorded  by  the  common  law  to  riparian 
proprietors.  The  common-law  rule,  as  interpreted  ia  this  coun- 
try, is  that  the  right  to  the  waters  of  the  stream,  with  certain 
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exceptions,  not  material  here,  belongs  to  the  riparian  proprie- 
tors in  common  and  equally,  and  may  be  exercised  by  each  as 
the  necessities  of  the  situation  may  require,  only  so  as  not  to 
infringe  upon  the  equal  rights  of  the  others.  As  irrigation  is 
here  a  necessity  of  the  situation,  resulting  from  climatic  con- 
ditions, the  right  to  use  a  just  and  equal  portion  of  the  water 
for  that  purpose  has  been  held  to  be  an  essential  part  of  the 
riparian  ownership. 

Such  being  the  foundation  of  the  right,  it  is  evident  that  the 
restriction  contended  for  by  appellants  is  inconsistent  with  the 
rule  itself.  The  right  to  use  the  water  for  this  purpose  results 
from  the  need  of  water  upon  the  land.  Assuming  this  need,  in 
any  given  case,  to  exist  equally  as  to  all  the  riparian  land,  the 
respective  rights  of  the  proprietors  to  divert  water  for  this 
purpose  must  be  in  proportion  to  their  respective  ownerships 
upon  the  stream.  No  other  method  would  conform  to  the  rule 
of  equity.  If  every  riparian  proprietor  on  a  given  stream  owned 
the  same  quantity  of  land,  with  the  same  frontage  on  the  stream, 
and  with  the  same  susceptibility  to  and  need  of  irrigation,  each 
would  be  entitled  to  precisely  the  same  quantity  of  water  for 
that  purpose.  "We  do  not  now  decide  how  far  a  variation  in 
any  one  of  those  factors  would  affect  the  question,  nor  whether 
aU  of  them  are  necessarily  to  be  considered  in  any  case.  But 
it  must  necessarily  be  true,  from  the  very  nature  of  the  right, 
that  in  no  case  can  one  proprietor  be  deprived  of  this  just  and 
equal  proportion  merely  because  his  land,  by  reason  of  its 
altitude  or  level  above  the  stream,  cannot  be  irrigated  by  the 
same  method  employed  on  some  other  land.  That  the  rule  eon- 
tended  for  by  appellants  would  be  utterly  inconsistent  with  the 
very  foundations  of  the  riparian  doctrine  in  this  country  will 
readily  be  seen  by  observing  its  results  in  particular  instances. 
According  to  appellants'  theory,  none  of  the  waters  of  the  Colo- 
rado river,  in  the  greater  part  of  its  course,  can  ever  be  used 
by  the  riparian  owners  for  irrigation,  for  none  of  them  can 
erect  a  dam  high  enough  to  divert  any  water  by  gravity  on  his 
own  land  without  backing  the  water  upon  his  neighbor.  The 
same  is  true  of  many  important  streams  in  the  mountainous  dis- 
tricts of  this  state,  now  extensively  used  for  irrigation.  Yet  no- 
where is  irrigation  more  needed  than  in  such  localities.  Coming 
next  to  the  level  plains,  we  find  streams  with  so  little  f^U  that 
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diversion  by  a  dam  on  the  very  tract  of  land  to  be  irrigated  is 
only  possible  on  tracts  having  very  considerable  frontage  on 
the  stream.  Suppose  six  adjoining  proprietors  on  such  a  stream, 
neither  of  whom  can  divert  the  water  on  his  own  land  in  the 
manner  required  by  appellants.  According  to  appellants'  con- 
tention, they  could  not,  even  by  agreement  among  themselves, 
divert  the  water  on  the  land  of  one,  and  carry  it  to  the  land 
of  another,  of  their  number,  or  pump  it  onto  the  land  of  any  of 
them.  They,  must  permit  all  the  water  to  flow  down  to  the  more 
fortunate  proprietor  below,  whose  acres  are  thousands  to  their 
hundreds.  And  yet,  if  one  of  the  six  should  buy  the  lands  of  the 
others,  he  would  then  be  entitled  to  divert  the  water.  Such  are 
some  of  the  consequences,  suggesting  themselves  to  the  mind,  of 
the  rule  we  are  asked  to  declare,  and  they  show  clearly  that 
the  mode  of  diversion  of  water  is  a  false  quantity  in  the  dis- 
cussion. Whatever  be  the  just  proportion  of  water  to  which 
any  riparian  proprietor  is  entitled,  that  proportion  cannot  be 
diminished  by  the  fact  that,  in  order  to  utilize  it,  he  must  raise  it 
from  the  bed  of  the  stream  by  pumps  or  other  similar  appliances. 
Every  diversion  of  water  from  a  stream  is  artificial, — a  dis- 
turbance of  the  natural  order  of  things.  A  dam  or  a  ditch  is 
as  much  an  artificial  mechanism  as  a  pump, — ^it  may,  indeed,  be 
much  more  so ;  and  the  one  alters  the  natural  conditions  in  the 
same  sense  that  the  other  does.  The  right  to  take  the  water  at 
aU  is  a  right  to  change  the  ordinary  course  of  nature ;  and  the 
methods  employed,  so  long  as  their  use  does  not  infringe  the 
like  and  equal  rights  of  others,  are  immaterial.  We  do  not 
wish  to  be  understood  as  now  deciding  how,  in  any  given  case, 
the  respective  proportions  of  the  different  owners  upon  a  stream 
are  to  be  determined.  Whether  they  are  to  be  ascertained  ac- 
cording to  the  extent  of  ownership  or  frontage  along  the  stream, 
or  according  to  the  area  of  land  bordering  on  the  stream,  or  the 
amount  of  land  needing  or  susceptible  of  irrigation,  or  the 
character  of  the  soil,  or  according  to  several  or  all  of  these  cir- 
cumstances, or  other  circumstances  that  may  exist,  has  never 
been  decided,  nor  has  there  been,  so  far  as  we  know,  any  oppor- 
tunity for  deciding  it.  We  merely  hold  that  the  mere  mode  of 
diverting  the  water  from  the  stream,  so  long  as  that  mode  does 
not  deprive  others  of  their  equal  rights,  is  not  a  factor  to  be 
considered.    *    *    * 
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CHAPTER  III. 

MINERAL   LANDS  AND  THOSE   WHO  IVLAT  ACQUIRE 
RIGHTS  TO  THEM. 

Various  Tests  of  Mineral  Character. 

DAVIS  V,  WIEBBOLD. 

139  U.  S.  507,  521,  11  Sup.  Ct.  628.    1891. 

MB.  JUSTICE  FIELD.  _*  *  *  In  Deffeback  v.  Hawke, 
which  -was  before  ns  at  October  teJ-m,  1885,  (115  U.  S.  392,  6 
Sup.  Ct.  Rep.  95,)  we  examined  at  some  length  the  legisla- 
tion of  congress  excepting  lands  containing  minerals  from  sale 
or  other  disposition  under  laws  providing  for  the  alienation  of 
portions  of  the  public  domain  either  for  settlement  or  in  aid 
of  public  institutions  or  works  of  iutemal  improvement.  It 
appeared  upon  such  examination  that  until  the  act  of  July  26, 
1866,  such  exception  was  general,  but  by  that  act  the  policy  of 
reserving  mineral  lands  from  sale  or  grant  was  changed.  Such 
lands  of  the  public  domain,  both  surveyed  and  unsurveyed, 
were  thereby  declared  to  *e  free  and  open  to  exploration  and 
occupation  by  all  ,citizens  of  the  United  States,  and  those  who 
had  declared  their  intention  to  become  citizens,  subject  to  such 
regulations  as  might  be  prescribed  by  law,  and  to  the  local 
customs  and  rules  of  miners  in  mining  districts,  so  far  as  they 
were  not  in  conflict  with  the  laws  of  the  United  States.  14  St. 
c.  262,  §  1,  p.  251.  By  the  act  of  May  10,  1872,  to  promote  the 
development  of  the  mining  resources  of  the  United  States,  (17 
St.  p.  94,  c.  152,  §9,)  the  first  section  of  the  act  of  1866,  declar- 
iog  mineral  lands  of  the  United  States  free  and  open  to  explora- 
tion and  occupation,  was  repealed,  and  in  place  of  it  a  provision 
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was  adopted  declaring  that  "all  valuable  mineral  deposits,"  in 
lands  belonging  to  the  United  States,  both  surveyed  and  unsur- 
veyed,  were  free  and  open  to  exploration  and  purchase,  subject 
to  conditions  similar  to  those  in  the  original  act.  The  Eevised 
Statutes  which  embody  the  law  of  the  United  States  in  force 
on  the  1st  of  December,  1873,  in  its  treatment  of  mineral  lands, 
provided  that  "in  all  cases  lands  valuable  for  minerals"  should 
be  reserved  from  sale,'  except  as  otherwise  expressly  directed 
by  law,  (section  2318,)  but  at  the  same  time  repeated  the  declar- 
ation, that  all  valuable  mineral  deposits  in  lands  belonging  to 
the  United  States  should  be  free  and  open  to  exploration  and 
purchase.  Section  2819.  After  that  date  title  to  mineral  lands, 
known  at  the  time  to  be  valuable,  could  only  be  acquired  under 
provisions  specially  authorizing  their  sale,  except  in  certain 
states,  which  exception  does  not  affect  the  question  now  before 
us.  Chapter  8,  tit,  32,.Eev.  St.,  contains  the  law  for  the  reserva- 
tion and  sale  of  town-sites  on  the  public  lands.  Among  other 
things  it  provides  for  the  entry,  at  the  local  land-office,  of  any 
portion  of  the  public  lands  occupied  as  a  town-site  by  its  cor- 
porate authorities,  or,  if  the  town  be  tinincorporated,  by  the 
judge  of  the  county  court  of  the  county  in  which  the  town  is 
situated;  the  entry  to  be  "in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to  their  respective 
interests,"  and  the  execution  of  the  trust  and  the  disposal  of  the 
lots  in  the  town,  to  be  conducted  under  such  regulations  as  may 
be  prescribed  by  the  legislative  authority  of  the  state,  or  territory 
in  which  the  town  is  situated.  It  also  provides  that  the  entry 
shall  include  ouly  such  land  as  is  actually  occupied  by  the 
town,  and  the  title  to.  which  is  in  the  United  States;  and  declares 
that  "where  mineral  veins  are  possessed,  which  possession  is 
recognized  by  local  authority,  and  to  the  extent  so  possessed  and 
recognized,  the  title  to  town  lots  to  be  acquired  shall  be  subject 
to  such  recognized  possession,  and  the  necessary  use  thereof;" 
with  the  reservation,  however,  that  nothing  in  this  section  shall 
be  so  construed  as  to  recognize  any  color  of  title  in  possessors 
for  mining  purposes  as  against  the  United  States.  By  another 
section  of  the  chapter,  and  near  its  close,  it  is  enacted  that  "no 
title  shall  be  acquired"  under  its  provisions  "to  any  mine  of 
gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  mining  claim 
or  possession  held  under  existing  laws."     Section  2392.     In 
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Deffeback  v.  Hawke,  we  said  of  this  stateinent  of  the  legislation 
of  congress  that  it  was  plain  that  no  title  from  tiie  United 
States  to  land  known  at  the  time  of  sale  to  be  valuable  for  its 
minerals  of  gold,  silver,  cinnabar,  or  copper  conld  be  obtained 
under  the  pre-emption  or  homestead  laws,  or  the  town-site  laws, 
or  in  any  other  way  than  as  prescribed  by  the  laws  specially 
authorizing  the  sale  of  such  lands,  except  in  certain  states,  not 
affecting  the  question  before  us;  commenting  particularly  upon 
the  terms  "known"  and  "valuable"  used  in  connection  with 
the  minerals  in  public  lands,  implying  that  they  must  be  of 
that  character  to  bring  the  lands  within  the  exception  of  mineral 
lands  from  sale  or  grant  by  the  United  States.  In  that  case  there 
was  no  dispute  as  to  the  mineral  character  of  the  land  claimed 
by  the  plaintiff  under  his  mining  patent,  when  the  town-site 
was  entered  by  the  probate  judge  at  the  local  land-ofSce.  Pro- 
ceedings for  the  acquisition  of  the  mining  claim  had  been  pre- 
viously initiated,  the  entry  of  the  same  had  been  had,  and  pay- 
ment of  the  price  made  to  the  government;  and  when  the  patent 
subsequently  issued  it  took  effect  by  relation  at  the  date  of  the 
entry,  that  being  the  earliest  evidence  of  any  movement  for  the 
acquisition  of  the  title  of  the  government.  Here  the  case  is 
different ;  here  the  Butte  town-site  had  been  entered  at  the  local 
land-office  by  the  probate  judge  of  the  county,  and  the  patent 
of  the  United  States  in  due  form  issued  to  him  in  trust  for  the 
occupants  of  the  town,  before  the  date  of  the  mining  patent, 
or  the  entry  of  the  mining  claim  at  the, local  land-offi<?e.  And 
before  that  time  a  deed  had  been  made  by  the  probate  judge  to 
the  defendant  of  the  premises  occupied  by  him,  to  recover  which 
the  present  action  is  brought. 

When  the  entry  of  the  town-site  was  had,  and  the  patent  is- 
sued, and  the  sale  was  made  to  the  defendant  of  the  lots  held 
by  him,  it  was  not  known — at  least  it  does  not  appear  that  it 
was  known — that  there  were  any  valuable  mineral  lands  within 
the  town-site;  and  the  important  question  is  whether,  in  the 
absence  of  this  knowledge,  the  defendant  can  be  deprived,  under 
the  laws  of  the  United  States,  of  the  premises  purchased  and 
occupied  by  him  because  of  a  subsequent  discovery  of  minerals 
in  them,  and  the  issue  of  a  patent  to  the  discoverer.  After  much 
consideration,  we  have  come  to  the  conclusion  that  this  question 
must  be  answered  in  the  negative.    It  is  true  the  language  of 
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the  Revised  Statutes  touching  the  acquisition  of  title  to  miaeral 
lands  within  the  limits  of  town-sites  is  very  broad.  The  declara- 
tion that  "no  title  shall  be  acquired"  under  the  provisions  relat- 
ing to  such  town-sites,  and  the  sale  of  lands  therein  "to  any 
mine  of  gold,  silver,  cinnabar,  or  copper,  or  to  any  valid  miniug 
claim  or  possession  held  under  existing  laws,"  would  seem  on 
first  impression  to  constitute  a  reservation  of  such  mines  in  the 
land  sold,  and  of  mining  claims  on  them,  to  the  United  States ; 
but  such  is  not  the  necessary  meaning  of  the  terms  used.  In 
strictness,  they  import  only  that  the  provisipns  by  which  the 
title  to  the  land  in  such  town-sites  is  transferred  shall  not  be 
the  means  of  passing  a  title  also  to  mines  of  gold,  silver,  cin- 
nabar, or  copper  in  the  land,  or  to  valid  mining  claims  or  posses- 
sions thereon.  They  are  to  be  read  in  connection  with  the  clause 
protecting  existing  rights  to  mineral  veins,  and  with  the  quali- 
fication uniformly  accompanying  exceptions  in  acts  of  congress 
of  mineral  lands  from  grant  or  sale.  Thus  read,  they  must  be 
held,  we  think  merely  to  prohibit  the  passage  of  title  under  the 
provisions  of  the  town-site  laws  to  mines  of  gold,  silver,  cinna- 
bar, or  copper,  which  are  known  to  exist  on  the  issue  of  the 
town-site  patent,  and  to  mining  claims  and  mining 
possessions,  in  respect  to  which  such  proceedings  have  been 
taken  under  the  law  or  the  custom  of  miners,  as  to  render 
them  valid,  creating  a  property  right  in  the  holder,  and  not 
to  prohibit  the  acquisition  for  all  time  of  mines  which  then  lay 
buried  unknown  in  the  depths  of  the  earth.  The  exceptions 
of  mineral  lands  from  preemption  and  settlement,  and  from 
grants  to  states  for  universities  and  schools,  for  the  construction 
of  public  buildings,  and  in  aid  of  railroads  and  other  works  of 
internal  improvement,  are  not  held  to  exclude  aU  lands  in  which 
minerals  may  be  found,  but  only  those  where  the  mineral  is  in 
sufficient  quantity  to  add  to  their  richness,  and  to  justify  expend- 
iture for  its  extraction  and  known  to  be  so  at  the  date  of  the 
grant.  There  are  vast  tracts  of  country  in  the  mining  states 
which  contain  precious  metal  in  small  quantities,  but  not  to 
a  sufficient  extent  to  jtistify  the  expense  of  their  exploitation. 
It  is  not  to  such  lands  that  the  term  "mineral"  in  the  sense  of 
this  statute  is  applicable. 

On  this  subject  there  has  been  great  uniformity  of  decision 
by  those  courts  of  the  states  and  of  the  United  States  which  have 
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had  the  most  frequent  occasion  to  consider  the  subject,  and  by 
the  land  department.  In  Alford  v.  Bamum,  45  Cal.  482,  before 
the  supreme  court  of  California  in  January,  1873,  the  question 
arose  as  to  the  meaning  of  the  term  "mineral  lands"  in  the 
acts  of  congress  of  July  1,  1862,  and  July  2,  1864,  excepting 
such  lands  from  the  grants  made  by  congress  to  aid  in  the  coli- 
struction  of  a  railroad  and  telegraph  line  across  the  continent. 
In  the  act  of  1862  the  language  is  that  all  mineral  land  shall 
be  excepted  from  the  operation  of  the  act,  12  St.  c.  120,  §  3.  In 
the  act  of  1864^  amending  the  act  of  1862,  it  is  declared  that  the 
term  "mineral  land,"  whenever  it  occurs  in  the  act,  and  the  act 
to  "which  that  was  an  amendment,  shall  not  be  construed  to 
include  coal  and  iron  lands.  13  St.  c.  216,  §  4.  The  action  in 
that  case  was  to  abate  a  ditch  as  a  nuisance.  The  complaint 
alleged  that  the  plaintiff  was  the  owner  of  a  section  of  land  in 
California,  and  that  the  defendants  were  digging  a  ditch  across 
the  same,  which  was  to  be  used  for  mining  purposes.  The  de- 
fendants answered  that  the  land  was  public  mineral  land  of 
the  United  States,  and  that  they  were  mining  thereon  for  gold. 
The  plaintiff  at  the  time  was  in  possession  of  the  land  under  a 
contract  of  purchase  from  the  railroad  company,  which  had  a 
patent  from  the  United  States  under  the  acts  of  1862  and  1864, 
and  it  was  contended  that  the  land  was  mineral  land,  excepted 
both  by  the  acts  of  congress  and  by  the  patent,  which  contained 
similar  provisions.  The  plaintiff  having  recovered  in  the  court 
below,  the  case  was  taken  to  the  supreme  court,  where  the  court, 
in  considering  the  question,  said:  "The  mere  fact  that  portions 
of  the  land  contained  particles  of  gold,  or  veins  of  gold-bearing 
quartz  rock,  would  not  necessarily  impress  it  with  the  charac- 
ter of  miaeral  land,  within  the  meaning  of  the  acts  referred  to. 
It  must  at  least  be  shown  that  the  land  contains  metals  in  quan- 
tities sufficient  to  render  it  available  and  valuable  for  mining 
purposes.  Any  narrower  construction  would  operate  to  reserve 
from  the  users  of  agriculture  large  tracts  of  land  which  are 
practically  useless  for  any  other  purpose,  and  we  cannot  think 
this  was  the  intention  of  congress."  In  MerriU  v.  Dixon,  15 
Nev.  401,  the  supreme  court  of  Nevada  held  that,  in  excluding 
mineral  lands  from  the  grant  to  the  Pacific  Railroad  Company, 
congress  only  intended  to  reserve  lands  valuable  for  mining 
purposes ;  citing  the  California  case.  In  Cowell  v.  Lammers,  10 
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Sawy.  246,  257,  21  Fed.  Rep.  200,  the  question  came  before  the 
circuit  court  of  the  United  States  for  the  district  of  California, 
as  to  the  meaning  of  "mineral  lands"  in  the  grant  to  the  Pacific 
Railroad  Company.  That  company  having  completed  its  road 
in  accordance  with  the  provisions  of  those  acts,  a  patent  was 
issued  to  it,  the  granting  clause  of  which  excepted  and  excluded 
all  mineral  lands,  should  any  be  found  to  exist  in  the  tracts 
described.  Judge  Sawyer,  in  deciding  the  case,  said:  "The 
land  department  in  this  very  case,  as  in  cases  of  patents  to  pre- 
emptioners,  homestead  claimants,  and  other  purchasers  of  the 
public  lands,  have  acted,  and,  I  think,  correctly,  upon  the  idea 
that  patents  to  lands,  not  known  to  be  mineral  lands  at  the  time 
the  patent  issued,  carry  the  title  to  all  mines  subsequently  dis- 
covered in  the  lands,  notwithstanding  the  reservation  from  sale 
of  mineral  lands  in  the  acts  of  congress.  By  the  words  'mineral 
lands'  must  be  understood  lands  known  to  be  such,  or  which 
there  is  satisfactory  reason  to  believe  are  such,  at  the  time 
of  the  grant  or  patent.  And  the  United  States  courts,  which 
have  had  occasion  to  act  upon  this  subject,  so  far  as  I  am  aware, 
have  adopted  that  idea.  Milling  Co.  v.  Spargo,  8  Sawy.  645, 
16  Fed.  Rep.  348.  There  must  be  some  point  of  time  when  the 
character  of  the  land  must  be  finally  determined,  and,  for  the 
interest  of  all  concerned,  there  can  be  no  better  point  to  de- 
termine this  question  than  at  the  time  of  issuing  the  patent.  The 
supreme  court  has  not  yet  had  occasion  to  decide  the  point  as 
to  the  effect  on  a  patent  of  ,a  discovery  of  a  valuable  mine  in 
lands  subsequently  to  the  issue  of  a  patent.  Any  other  con- 
struction would  be  disastrous  in  the  extreme  to  the  holders  of 
lands  in  California  under  United  States  patents.  If  land  which 
a  party  has  actually  occupied,  possessed,  and  peaceably  enjoyed 
for  a  long  series  of  years,  claiming  title  under  a  patent  of  the 
United  States  15  years  old,  can  be  entered  upon  and  prospected 
for  a  mine  by  any  trespasser  who  chooses  to  do  so,  and,  a 
mine  being  found,  the  mine  can  be  located,  and  taken  out 
of  the  patent  on  the  vague  and  uncertain  exception  in  the 
patent  in  question,  it  can  be  done  fifty  or  a  hundred  years  hence, 
and  the  patent,  instead  of  being  a  muniment  of  title  upon  which 
the  patentee  or  his  grantees  can  rest  in  security,  would  be  but 
a  delusion  and  a  snare."  *  *  *  In  Dughi  v.  Harkins,  2 
Dec.  Dep.  Int.  721,  which  was  before  the  interior  department 
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in  November,  1883,  there  was  a  contest  between  mineral  and  ag- 
ricultural claimants,  the  land  having  been  returned  as  agricul- 
tural by  the  surveyor  general.  In  disposing  of  it  the  secretary, 
Mr.  Teller,  in  a  communication  to  the  commissioner  of  the  gen- 
eral land-office,  said:  "The  burden  of  proof  is  therefore  upon 
the  mineral  claimant,  and  he  must  show,  not  that  neighboring 
or  adjoining  lands  are  mineral  in  character,  or  that  that  in  dis- 
pute may  hereafter  by  possibility  develop  minerals  in  such  quan- 
tity as  will  establish  its  mineral  rather  than  its  agricultural 
character,  but  that,  as  a  present  fact,  it  is  mineral  in  character; 
and  this  must  appear  from  actual  production  of  mineral,  and 
not  from  any  theory  that  it  may  produce  it ;  in  other  words,  it 
is  fact,  and  not  theory,  which  must  control  your  office  in  decid- 
ing upon  the  character  of  this  class  of  lands.  Nor  is  it  sufficient 
that  the  mineral  claimant  shows  that  the  land  is  of  little  agri- 
cultural value.  He  must  show  affirmatively,  in  order  to  establish 
his  claim,  that  the  mineral  value  of  the  land  is  greater  than  its 
agricultural  value. ",  In  the  case  of  Spong,  5  Dec.  Dep.  Int. 
193,  which  was  before  the  department  of  the  interior  in  October, 
1886,  similar  views  were  expressed.  *  *  *  See  to  this  pur- 
port the  following  decisions  of  the  interior  department :  Mining 
Co.  V.  Ferguson,  6  Dec.  Dep.  Int.  218;  Nicholas  Abercrom- 
bie,  ^  Dec.  Dep.  Int.  393;  John  Downs,  7  Dec.  Dep.  Int. 
71;  Cutting  V.  Reininghaus,  Id.  265;  Mining  Co.  v.  John- 
son, 8  Dec.  Dep.  Int.  440 ;  Thomas  J.  Laney,  9  Dec.  Dep.  Int.  83. 
It  would  seem  from  this  uniform  construction  of  that  depart- 
ment of  the  government  specially  intrusted  with  supervision  of 
proceedings  required  for  the  alienation  of  the  public  lands,  in- 
cluding those  Ihat  embrace  minerals,  and  also  of  the  courts 
of  the  mining  states,  federal  and  state,  whose  attention  has  been 
called  to  the  subject,  that  the  exception  of  mineral  lands  from 
grants  in  the  acts  of  congress  should  be  considered  to  apply 
only  to  such  lands  as  were  at  the  time  of  the  grant  known  to  be 
so  valuable  for  their  minerals  as  to  justify  expenditure  for 
their  extraction.  The  grant  or  patent,  when  issued,  would  thus 
be  held  to  carry  with  it  the  determination  of  the  proper  author- 
ities that  the  land  patented  was  not  subject  to  the  exception 
stated.  There  has  been  no  direct  adjudication  upon  this  point 
by  this  court,  but  this  conclusion  is  a  legitimate  inference  from 
several  of  its  decisions.    It  was  implied  in  the  opinion  in  Deffe- 
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back  V.  Hawke,  already  referred  to,  and  in  the  cases  of  Iron  Co. 
V.  U.  S.,  123  U.  S.  307,  328,  8  Sup.  Ct.  Rep.  131,  and  U.  S.  v. 
Mining  Co.,  128  U.  S.  673,  683,  9  Sup.  Ct.  Eep.  195.  In  Iron 
Co.  V.  U.  S.,  a  bin  was  filed  to  set  aside  patents  issued  for  agri- 
cultural lands,  on  the  ground  that  it  was  known  at  the  time 
of  their  issue  that  the  lands  contained  mines  of  coal.  But  the 
court  said:  "To  constitute  the  exemption  contemplated  by  the 
pre-emption  act,  under  the  head  of  'Known  Mines,'  there  should 
be  upon  the  land  ascertained  coal  deposits  of  such  an  extent  and 
value  as  to  make  the  land  more  valuable  to  be  worked  as  a  coal 
mine,  under  the  conditions  existing  at  the  time,  than  for 
merely  agricultural  purposes.  The  circumstance  that  there 
are  surface  indications  of  the  existence  of  veins  of  coal  does 
not  constitute  a  mine.  It  does  not  even  prove  that  the 
land  will  ever  be  under  any  conditions  sufficiently  valuable  on  ac- 
count of  its  coal  deposits  to  be  worked  as  a  mine.  A  change  in  the 
conditions  occurring  subsequently  to  the  sale,  whereby  new  dis- 
coveries are  made,  or  by  means  whereof  it  may  become  profitable 
to  work  the  veins  as  mines,  cannot  affect  the  title  as  it  passed  at 
the  time  of  the  sale.  The  question  must  be  determined  according 
to  the  facts  in  existence  at  the  time  of  the  sale.  If  upon  the  prem- 
ises at  that  time  there  were  not  actual  'known  mines,'  capable  of 
being  profitably  worked  for  their  product,  so  as  to  make  the 
land  more  valuable  for  mining  than  for  agriculture,  a  title  to 
them  acquired  under  the  pre-emption  act  cannot  be  successfully 
assailed."  In  U.  S.  v.  Mining  Co.,  a  bill  was  filed  to  set  aside 
certain  patents  on  the  ground  that  they  were  issued  upon  false 
representations  that  the  land  patented  embraced  only  placer 
mining  claims,  and  not  any  mineral  veins  or  lodes ;  and  the  court 
said  with  reference  to  the  uncertain  proof  on  the  subject:  "It 
is  not  enough  that  there  may  have  been  some  indications  by 
outcroppings  on  the  surface  of  the  existence  of  lodes  or  veins 
of  rock  in  place,  bearing  gold  or  silver,  or  other  metal,  to  justify 
their  designation  as  'known'  veins  or  lodes.  To  meet  that  desig- 
nation the  lodes  or  veins  must  be  clearly  ascertained,  and  be  of 
such  extent  as  to  render  the  land  more  valuable  on  that  account, 
and  justify  their  exploitation." 

In  connection  with  these  views  it  is  to  be  borne  in  mind,  also, 
that  the  object  of  the  town-site  act  was  to  afford  relief  to  the 
inhabitants  of  cities  and  towns  upon  the  public  lands,  by  giving 
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title  to  the  lands  (occupied  by  them,  and  thus  induce  them  to 
erect  suitable  buildings  for  residence  and  business.  Under  such 
protection  many  towns  have  grown  upon  lands  which,  previously 
to  the  patent,  were  part  of  the  public  domain  of  the  United 
States,  with  buildings  of  great  value  for  residence,  trade,  and 
manufactures.  It  would  in  many  instances  be  a  great  impedi- 
ment to  the  progress  of  such  towns  if  the  titles  to  the  lots  occu- 
pied by  their  inhabitants  were  subject  to  be  overthrown  by  a 
subsequent  discovery  of  mineral  deposits  under  their  surface. 
If  their  title  would  not  protect  them  against  a  discovery  of  mines 
in  them,  neither  would  it  protect  them  against  the  invasion  of 
their  property  for  the  purpose  of  exploring  for  mines.  The  temp- 
tation to  such  exploration  would  be  according  to  the  suspected 
extent  of  the  minerals,  and,  being  thus  subject  to  indiscriminate 
invasion,  the  land  would  be  to  one  having  the  title  poor  and 
valueless,  just  in  proportion  to  the  supposed  richness  and  abun- 
dance of  its  products.  We  do  not  think'  that  any  such  results 
were  contemplated  by  the  act  of  congress,  or  that  any  construc- 
tion should  be  given  to  the  provision  in  question  which  could 
lead  to  such  results.  Our  conclusion,  as  already  substantially 
stated,  is  that  congress  only  intended  to  preserve  existing  rights 
to  known  mines  of  gold,  silver,  cinnabar,  or  copper,  and  to  known 
mining  claims  and  possessions,  against  any  assertion  of  title 
to  them  by  virtue  of  the  conveyance  received  under  the  town- 
site  act,  and  not  to  leave  the  titles  of  purchasers  in  the  town-sites 
to  be  disturbed  by  future  discoveries.  In  Deffeback  v.  Hawke, 
the  mining  patentee's  rights  antedated  those  of  the  occupants 
under  the  town-site  law,  and  wherever  such  is  the  case  his  rights 
will  be  enforced  against  the  pi'etebsions  of  the  town-site  holder ; 
but  where  the  latter  has  acquired  his  rights  in  advance  of  the 
discovery  of  any  mines,  and  the  initiation  of  proceedings  for  the 
acquisition  of  their  title  or  possession,  his  rights  will  be  deemed 
superior  to  those  of  the  mining  claimant.       f 

It  is  not  necessary  in  this  case  to  state  in  what  manner  it  must 
be  shown  that  the  existence  of  mines  was  known  at  the  time  the 
patent  for  the  town-site  was  issued.  If  the  mining  patent  states 
any  initiatory  steps  in  acquiring  title  which  antedate  the  title 
of  the  town-site,  that  may  suffice  in  an  action  §,t  law.  In  the 
absence  of  such  statement,  the  development  and  working  of  a 
mine  would  be  a  controlling  fact ;   so,  also,  perhaps,  would  be 
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the  location  of  the  claim  patented,  and  notice  thereof  required 
by  law,  or  the  custom  of  miners.  But  in  this  case  the  patent 
does  not  show  any  such  initiatory  steps;  it  merely  refers  to  the 
entry  of  the  mining  claim,  and  that  was  after  the  patent  was 
issued  to  the  town-site.  No  proof  was  offered  to  show  when 
the  mining  claim  was  originally  located ;  and  it  does  not  appear 
that  the  want  of  it  was  made  an  objection  to  the  plaintiff's  re- 
covery, except  as  that  may  be  implied  from  the  defendant's  offer 
to  prove  that  at  the  time  the  patent  to  the  Butte  town-site  was 
issued  to  the  probate  judge  the  premises  embraced  by  the  Gold 
HUl  lode  were  not  known  to  be  valuable  for  minerals  of  any 
kind.  That  proof  was  excluded  on  the  ground  that  the  mining 
patent  to  the  plaintiff  established  that  the  premises  contained 
valuable  minerals.  Such  was  the  effect  of  the  patent,  if  there 
were  any  jurisdiction  in  the  land  department  to  issue  a  nlining 
patent  at  all  under  the  circumstances  of  this  case.  Assuming  for 
the  present  that  there  was  jurisdiction,  the  question  was  not 
whether  there  were  valuable  minerals  at  the  time  that  patent 
was  issued,  but  whether  such  minerals  were  known  to  exist 
within  the  premises  at  the  date  of  the  town-site  patent  to  the 
probate  judge.  The  plaintiff  not  having  offered  any  proof 
uf)on  this  point,  but  having  relied  upon  the  fact  as  a  matter 
of  presumption  merely,  the  defendant  should  have  been  per- 
mitted to  establish  the  negative  of  it.  The  absence  of  any  pro- 
ceedings required  by  law  or  the  custom  of  the  mining  district 
to  initiate  a  right  to  a  mining  claim,  which  he  might  perhaps 
have  shown,  would  have  been  very  persuasive  that  no  mine  was 
then  known  to  exist.  "We  think  the  court  erred  in  excluding 
the  proof  of  the  defendant. 

When  the  patent  to  the  mining  company  was  offered  in  evi- 
dence an  objection  was  taken  on  the  ground  that  the  exception 
contained  in  it  excluded  all  town  lots  from  the  grant,  and  it 
was  necessary  for  the  plaintiff  to  show  that  the  property  in  con- 
troversy did  not  consist  of  lots  thus  excepted.  The  exception 
in  the  patent  went  only  to  the  exclusion  of  the  lots  from  inter- 
fering with  the  surface  of  the  land  granted  with  the  mining 
lode.  But  we  do  not  attach  any  importance  to  the  exception, 
for  the  oflScers  of  the  land  department,  being  merely  agents  of 
the  government,  have  no  authority  to  insert  in  a  patent  any 
other  terms  than  those  of  conveyance,  with  recitals  showing 
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compliance  with  the  conditions  which  the  law  prescribes;  Could 
they  insert  clauses  in  patents  at  their  own  discretion,  they  could 
limit  or  enlarge  their  effect  without  warrant  of  law.  The  patent 
of  a  mining  claim  carries  with  it  such  rights  to  the  land  which 
includes  the  claim  as  the  law  confers,  and  no  others,  and  these 
rights  can  neither  be  enlarged  nor  diminished  by  any  reserva- 
tions of  the  officers  of  the  land  department,  resting  for  their  fit- 
ness only  upon  the  judgment  of  those  officers.  Deffeback  v. 
Hawke,  115  TJ.  S.  392,  406,  6  Sup.  Ct.  Eep.  95.  If,  after  the 
introduction  of  the  town-site  patent  and  the  deed  to  the  defend- 
ant, the  objection  had  been  raised  to  the  jurisdiction  of  the  land 
department  to  issue  the  patent  in  question  for  minerals  in  lands 
which  had  been  previously  conveyed  to  the  defendant,  a  much 
more  serious  question  would  have  been  presented.  The  laws 
of  congress  provide  that  valuable  mineral  deposits  in  lands  of  the 
United  States  shall  be  open  to  exploration  and  purchase.  They 
»do  not  provide,  and  never  have  provided,  that  such  mineral  de- 
posits in  lands  which  have  ceased  to  be  public,  and  become  the 
property  of  private  individuals,  can  be  patented  under  any 
proceedings  before  the  land  department  or  otherwise.  Proceed- 
ings for  the  acquisition  of  title  to  a  mining  claim  within  a  town- 
site,  commenced  before  the  issue  of  a  town-site  patent,  could  un- 
doubtedly be  prosecuted  to  completion  afterwards.  The  right 
initiated  by  the  location  of  the  mining  claim  would  not  be 
defeated  by  a  subsequent  conveyance  of  the  title  to  the  land  in 
which  the  mining  claim  was  situated.  But  it  is  not  perceived 
where  the  jurisdiction  exists  under  the  laws  of' the  United  States 
to  grant  a  patent  for  a  mine  on  lands  owned  by  private  individ- 
uals— which  was  the  ease  here — ^if  the  lots  for  which  the  defend- 
ant received  a  deed  were  included  within  the  town-site  patent 
and  the  location  of  the  mining  claim  was  subsequently  made. 
Nor  is  there  in  this  statement  anything  at  all  inconsistent  with 
the  decision  of  this  court  in  Steel  v.  Smelting  Co.,  106  U.  S.  447, 
1  Sup.  Ct.  Kep.  389.  We  stated  there  that  land  embraced  within 
a  town-site  on  the  public  domain,  when  unoccupied,  was  not 
exempt  from  location  and  sale  for  mining  purposes,  and  re- 
ferred to  the  fact  that  some  of  the  most  valuable  mines  in  the 
country  were  within  the  limits  of  incorporated  cities,  which 
had  grown  up  on  what  was  on  its  first  settlement  a  part  of  the 
public  domain.    We  were  speaking  at  that  time  of  town-sites  for 
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which  no  patent  had  been  issued,  and  of  mines  in  public  lands, 
for  immediately  after  usiag  these  expressions  we  said:  "When- 
ever, therefore,  mines  are  found  in  lands  belonging  to  the  United 
States,  whether  within  or  without  town-sites,  they  may  be 
claimed  and  worked,  provided  existing  rights  of  others,  from 
prior  occupation,  are  not  interfered  with."  It  must  be  borne 
in  mind,  also,  that  town-sites  on  the  public  domain,  in  many 
instances,  and  probably  in  the  greater  part  of  them,  embrace 
a  much  larger  tract  of  country  than  is  included  in  a 
patent  for  such  town-sites.  The  United  States  laws  limit 
the  quantity  that  shall  be  included  within  the  patent  of 
such  a  town-site  to  the  number  of  its  inhabitants.  Where  there 
are  over  100  and  less  than  200  inhabitants,  the  patent  can  only 
embrace  lands  not  exceeding  320  acres;  where  the  inhabitants 
number  more  than  200  and  less  than  1,000,  it  cannot  embrace 
more  than  640  acres;  and  where  the  inhabitants  are  1,000  or 
more,  it  cannot  exceed  1,280  acres.  For  each  additional  thou- 
sand inhabitants,  not  exceeding  5,000,  a  further  grant  of  only 
320  acres  is  allowed.  Valuable  mineral  deposits  in  such  lands 
outside  of  the  patent  are  equally  ppeu  to  exploration  and  pur- 
chase as  those  in  lands  outside  of  the  town-site.  It  was  in  refer- 
ence to  mines  in  unoccupied  public  lands  in  unpatented  town- 
sites  that  the  language  in  Steel  v.  Smelting  Co.  was  used,  and  to 
them  and  to  mines  in  public  lands  in  patented  town-sites  outside 
of  the  limits  of  the  patent  it  is  only  applicable.  We  agree  to  all 
that  is  urged  by  counsel  as  to  the  conclusiveness  of  the  patents  of 
the  land  department  when  assailed  collaterally  in  actions  at 
law.  We  have  had  occasion  to  assert  their  unassailability 
in  such  cases  in  the  strongest  terms,  both  in  Smelting  Co.  v. 
Kemp,  104  U.  S.  636,  640-646,  and  in  Steel  v.  Smelting  Co.,  106 
U.  S.  447,  451,  "452,  1  Sup.  Ct.  Rep.  389.  They  are  conclusive 
in  such  actions  of  all  matters  of  fact  necessary  to  their  issue, 
where  the  department  had  jurisdiction  to  act  upon  such  matters, 
and  to  determine  them;  but  if  the  lands  patented  were  not  at 
the  time  public  property,  having  been  previously  disposed  of, 
or  no  provision  had  been  made  for  their  sale  or  other  disposition, 
or  they  had  been  reserved  from  sale,  the  department  had  no 
jurisdiction  to  transfer  the  land,  and  their  attempted  convey- 
ance by  patent  is  inoperative  and  void,  no  matter  with  what 
seeming  regularity  the  forms  of  law  have  been  observed.    In  the 
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several  cases  to  which  we  have  been  referred  in  the  fifth  and 
sixth  Montana  Eeports,  (Milling  Co,  v.  Clark,  5  Mont.  378,  5 
Pac.  Rep.  570;  Talbott  v.  King,  6  Mont.  76,  9  Pac.  Rep.  434; 
Butte  City  Smoke-House  Lode  Cases,  6  Mont.  397,  12  Pac.  Rep. 
858,)  which  involved  contests  between  parties  claiming  under 
mining  patents  and  others  claiming  under  town-site  patents,  and 
in  which  very  able  and  learned  opinions  were  given  by  the  su- 
preme court  of  the  territory  of  Montana,  the  mining  claim  pat- 
ented had  been  located  and  the  rights  of  the  mining  claimant 
had  thus  attached  before  the  town-site  patent  was  issued.  The 
patent  which  subsequently  followed  was  a  mere  perfection  of 
the  right  originated  by  the  location,  and  to  which  it  took  effect 
by  relation.  It  was  held,  in  accordance  with  this  opinion,  that 
the  prior  mining  location  waa  not  affected  by  the  town-site 
entry.  It  foUows  from  the  views  expressed  that  the  judgment 
of  the  supreme  court  of  the  territory  of  Montana  must  be  re- 
versed, and  the  cause  remanded  to  the  supreme  court  of 
the  state,  with  directions  to  order  a  new  trial  in  the  proper 
trial  court;  and  it  is  so  ordered. 


CHRISMAN  V.  MILLER. 
197  U.  S.  313,  25  Sup.  Ct.  468.  1905. 

Statement  by  MR.  JUSTICE  BREWER. 

•        *«******•« 

It  is  true  that,  when  the  controversy  is  between  two  mineral 
claimants,  the  rule  respecting  the  sufficiency  of  a  discovery  of 
mineral  is  more  liberal  than  when  it  is  between  a  mineral  claim- 
ant and  one  seeking  to  make  an  agricultural  entry,  for  the 
reason  that  where  land  is  sought  to  be  taken  out  of  the  cate- 
gory of  agricultural  lands  the  evidence  of  its  mineral  character 
should  be  reasonably  clear,  while  in  respect  to  mineral  lands,  in 
a  controversy  between  claimants,  the- question  is  simply  which  is 
entitled  to  priority.  That,  it  is  true,  is  the  case  before  us.  But 
even  in  such  a  case,  as  shown  by  the  authorities  we  have  cited, 
there  must  be  such  a  discovery  of  mineral  as  gives  reasonable 
evidence  of  the  fact,  either  that  there  is  a  vein  or  lode  carrying 
the  precious  mineral,  or,  if  it  be  claimed  as  placer  ground,  that 
it  is  valuable  for  such  mining.    *    *    * 

793 


CHAPTER  IV. 

VEINS  OB  LODES  AND  THEIR  LOCATION. 

Discovery. 

LAWSON  V.  UNITED  STATES  MINING  CO. 

207  U.  S.  1,  28  Sup.  Ct.  15.    1907. 

MR.  JUSTICE  BREWER.  *  *  •  It  is  not  open  to  dis- 
pute that  the  defendants  were  taking  ore  from  beneath  the  sur- 
face of  the  plaintiff's  four  claims.  The  question  therefore  arises, 
What  right  had  they  to  thus  mine  and  remove  ore?  They 
must  show  that  the  ore  was  taken  from  a  vein  belonging  to  them. 
Was  there  a  vein  ?  Where  was  its  apex,  and  who  was  the  owner 
of  that  apex?  The  testimony  is  voluminous,  and  even  with  the 
accompanying  diagrams  it  is  difficult  to  come  to  a  satisfactory 
conclusion  as  to  the  facts. 

From  the  opinion  of  the  court  of  appeals  it  appears  that  it 
found  that  there  was  a  broad  vein.  It  says:  "A  careful  exam- 
ination and  consideration  of  the  evidence  clearly  convinces  us 
that  the  stratum  of  limestone  constitutes  a  single  broad  vein 
or  lode  of  mineral-bearing  rock  extending  from  the  quartzite 
on  one  side  to  the  quartzite  on  the  other."  This  stratum  of 
limestone  underlies  the  four  claims  of  the  plaintiff,  and  one  of 
the  contentions  of  the  defendants  is  that  there  are  several  inde- 
pendent veins,  one  of  which  has  its  apex  withia  the  surface  lines 
of  the  Kempton  and  another  its  apex  in  the  Ashland,  that  these 
independent  veins  continue  down  through  the  stratum  of  lime- 
stone beneath  the  surface  of  the  plaintiff's  claims,  and  that  it 
was  only  from  these  independent  veins  that  the  defendants  were 
mining  and  removing  ore.  Of  course,  this  difference  between  the 
conclusions  of  the  court  and  the  contentions  of  the  defendants 
affects  materially  the  scope  of  the  inquiry.  If  the  limestone 
is  not,  strictly  speaking,  a  vein,  but  a  mere  stratum  of  rock 
through  which  run  several  independent  veins,  then  the  inquiry 
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must  extend  to  the  location  of  the  apex  of  each  separate  vein; 
whereas,  if  the  stratum  of  limestone  in  itself  is  a  single  broad  vein, 
then  the  inquiry  is  narrowed  to  the  location  of  its  apex. 

With  reference  to  the  conclusion  of  the  court  of  appeals  it  is 
sufSeient  to  say  that  if  the  testimony  does  not  show  that  it  is 
correct,  it  fails  to  show  that  it  is  wrong,  and  under  those  cir- 
cumstances we  are  not  justified  in  disturbing  that  conclusion. 
It  is  our  duty  to  accept  a  finding  of  fact,  unless  clearly  and 
manifestly  wrong. 

Treating  this  limestone  as  a  single  broad  vein,  it  is  apparent 
that  the  entire  apex  is  not  within  the  surface  of  either  the  Kemp- 
ton  and  Ashland,  but  that  it  is  also  found  in  the  Old  Jordan  and 
Mountain  Gem, — the  properties  of  the  plaintiff.  The  line  which 
divides  the  surface  of  the  claims  of  the  defendants  from  the 
Old  Jordan  and  Mountain  Gem  claims  also  bisects  the  vein  as  it 
comes  to  the  surface.  In  other  words,  part  of  the  apex  is  within 
plaintiff's  claims  and  part  within  defendants'.  In  such  a  case 
the  senior  location  takes  the  entire  width  of  the  veia  on  its  dip. 
This  was  the  conclusion  of  the  court  of  appeals,  as  shown  by  this 
quotation  from  its  opinion  (p.  592) : 

""Where  two  or  more  mining  claims  longitudinally  bisect  or 

divide  the  apex  of  a  vein,  the  senior  claim  takes  the  entire  width 

of  the  vein  on  its  dip,  if  it  is  in  other  respects  so  located  as  to 

give  a  right  to  pursue  the  veia  downward  outside  of  the  side 

,  lines. 

This  is  so  because  it  has  been  the  custom  among  miners,  since 
before  the  enactment  of  the  mining  laws,  to  regard  and  treat 
the  vera  as  a  unit  and  indivisible,  in  point  of  width,  as  respects 
the  right  to  pursue  it  extralaterally  beneath  the  surface ;  because 
usually  the  width  of  the  vein  is  so  irregular,  and  its  strike  and 
dip  depart  so  far  from  right  lines,  that  it  is  altogether  impractica- 
ble, if  not  impossible,  to  continue  the  longitudinal  bisection  at 
the  apex  throughout  the  vein  on  its  dip  or  downward  course ;  and 
because  it  conforms  to  the  principle  pervadiag  the  mining  laws, 
that  priority  of  discovery  and  of  location  gives  the  better  right, 
as  is  illustrated  in  the  provision  giving  to  the  senior  claim  all 
ore  contained  in  the  space' of  intersection  where  two  or  more 
veins  intersect  or  cross  each  other,  and  in  the  further  provision 
giving  to  the  senior  claim  the  entire  vein  at  and  below  the  point 
of  union,  where  two  or  more  veins  with  distinct  apices  and  em- 
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braced  in  separate  claims  unite  in  their  course  downward.  Rev. 
Stat.  §  2336,  U.  S.  Comp.  Stat  1901,  p.  1436." 

We  fully  indorse  the  views  thus  expressed.  Discovery  is  the 
all-important  fact  upon  which  title  to  mines  depends.  Lindley,  in 
his  work  on  Mines,  2d  ed.  vol.  1,  §  335,  says : 

"Discovery  in  all  ages  and  all  countries  has  been  regarded  as 
conferring  rights  or  claims  to  reward.  Gamboa,  who  represented 
the  general  thought  of  his  age  on  this  subject,  was  of  the  opinion 
that  the  discoverer  of  mines  was  even  more  worthy  of  reward  than 
the  inventor  of  a  useful  art.  Hence,  in  the  mining  laws  of  all 
civilized  countries,  the  great  consideration  for  granting  mines  to 
individuals  is  discovery.  'Rewards  so  bestowed,'  says  Gamboa, 
'besides  being  a  proper  return  for  the  labor  and  anxiety  of  the 
discoverers,  have  the  further  effect  of  stimulating  others  to  search 
for  veins  and  mines,  on  which  the  general  prosperity  of  the  state 
depends.' " 

The  two  thoughts  here  presented  are  reward  for  the  time  and 
labor  spent  in  making  the  discovery,  thus  adding  to  the  general 
wealth,  and  incentive  to  others  to  prosecute  searches  for  veins 
and  mines.  To  take  from  the  discoverer  a  portion  of  that  which 
he  has  discovered  and  give  it  to  one  who  may  have  been  led  to 
make  an  adjoining  location  by  a  knowledge  of  the  discovery, 
and  without  aby  previous  searching  for  mineral,  is  manifest 
injustice. 

Again,  as  indicated  in  the  quotation  from  the  court  of  appeals, 
continuing  the  line  of  division  shown  upon  the  surface  through 
the  desceiiding  vein  would  be  attended  with  great  difficulty  and 
uncertainty.  Dealing  with  questions  of  this  nature,  a  practical 
view  must  be  taken.  Veins  do  not  continue  of  uniform  width 
in  their  descent,  but  are  often  irregular  and  broken,  and  to  at- 
tempt to  make  a  division  of  ore  according  as  it  appears  on  the 
surface,  or  equally,  would  require  the  constant  supervision  of  a 
court.  It  is  not  strange,  then,  that  the  custom  of  miners  has 
been,  as  stated  by  the  court  of  appeals,  to  regard  and  treat  the 
vein  as  a  unit  and  indivisible  in  point  of  width,  and  belonging 
"to  the  discoverer.  This  question  has  been  before  this  court,  as 
well  as  several  of  the  courts  in  the  mining  districts.  In  Argen- 
tine Min.  Co.  v.  Terrible  Min.  Co.,  122  U.  S.  478,  484,  30  L.  ed. 
1140,  1142,  7  Sup.  Ct.  Rep.  1356,  we  said: 

"Assuming  that  on  the  same  vein  there  were  surface  outcrop- 
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pings  within  the  boundaries  of  both  claims,  the  one  first  located 
necessarily  carried  the  right  to  work  the  vein." 

In  Bullion,  B.  &  C.  Min,  Co.  v.  Eureka  Hill  Min.  Co.  5  Utah, 
3,  11  Pac.  515,  the  question  is  discussed  at  some  length  by  Chief 
Justice  Zane.    In  the  course  of  the  opinion  it  is  said  (p.  54) : 

"Under  the  law  of  1866  the  surface  ground  was  merely  for 
the  convenient  working  of  the  lode.  The  discoverer  and  first 
locator  took  the  lode  in  its  entirety.  The  law  contemplated  its 
segregation  in  its  length,  not  in  its  width.  It  refers  to  lodes 
between  the  end  lines,  not  to  a  part  of  a  lode.  No  expression 
can  be  found  in  it  indicating  an  intention  to  limit  the  rights 
of  the  locator  to  a  portion  of  the  lode  in  its  width.  The  discovery 
of  any  part  of  the  apex  of  a  vein  is  regarded  by  it  as  a  discov- 
ery of  the  entire  apex.  And  we  think  that  the  law  of  1872, 
when  all  of  its  provisions  are  considered  together,  and  in  con- 
nection with  the  former  law  on  the  subject,, as  it  should  be, 
evinces  the  same  intent.  Under  this  law  the  discoverer  of  any 
part  of  the  apex  gets  the  right  to  its  entire  width,  despite  the 
fact  that  a  portion  of  the  width  may  be  outside  of  the  surface 
side  lines  of  his  claim  extended  downwards  vertically.  While  he 
has  no  right  to  the  extralateral  surface,  he  has  a  right  to  the 
extralateral  lode  beneath  the  surface." 

See  also  St.  Louis  Min.  &  MiU.  Co.  v.  Montana  Min.  Co.  (C.  C. 
App.  9th  C.)  56  L.  R.  A.  725, 44  C.  C.  A.  120, 104  Fed.  664 ;  Empire 
State-Idaho  Min.  &  Developing  Co.  v.  Bimker  Hill  &  S.  Min.  & 
Concentrating  Co.  (C.  C.  App.  9th  C.)  52  C.  C.  A.  219,  114 
Fed.  417.  Also  another  suit  between  the  same  parties  in  the 
same  court,  66  C.  C.  A.  99,  131  Fed.  591;  Last  Chance  Min.  Co. 
V.  Bunker  HiU  &  S.  Min.  &  Concentrating  Co.  (C.  C.  App.  9th 
C.)  66  e.  C.  A.  299,  131  Fed.  579. 

But  it  is  contended  by  the  defendants  that  both  the  entries 
and  patents  of  the  Ashland  and  Kempton  claims  were  prior 
in  time  to  the  entries  and  patents  of  the  Old  Jordan  and  Moun- 
tain Gem,  and  that  such  priority  of  entry  and  patent  conclu- 
sively establishes  the  prior  right  of  the  owners  to  this  broad  vein ; 
that  the  failure  of  the  owners  of  the  Old  Jordan  and  Mountain 
Gem  to  adverse  the  applications  of  the  owners  of  the  Ashland 
and  Kempton  for  patent  was  an  admission  that  the  latter  had 
priority  of  right,  and  is  conclusive  against  any  present  testimony 
as  to  the  dates  of  the  locations.    We  had  occasion  in  the  recent 
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case  of  Creede  &  C.  C.  Min.  &  MiU.  Co.  v.  Uinta  Timnel  Min. 
&  Transp.  Co.,  196  U.  S.  337,  49  L.  ed.  501,  25  Sup.  Ct.  Rep. 
266,  to  consider  to  what  extent  the  issue  of  a  mining  patent 
worked  an  estoppel  of  the  claims  of  third  parties  and  it  is  un- 
necessary now  to  repeat  the  discussion  there  had. 

This  case  presents  the  question  under  different  aspects.  The 
entries  and  patents  of  the  Ashland  and  Kempton  claims  were, 
as  stated,  prior  in  time  to  the  entries  and  patents  of  the  Old 
Jordan  and  Mountain  Gem.  There  is  no  record  of  any  adverse 
stiits,  although  it  is  intimated  that  there  were  such  suits.  In  the 
absence  of  a  record  thereof  we  cannot  assume  that  anything  more 
was  presented  and  decided  than  was  necessary  to  justify  the 
patents. 

A  patent  is  issued  for  the  land  described,  and  all  that  is 
necessarily  determined  in  an  adverse  suit  is  the  priority  of 
right  to  the  land.  This  is  evident  from  §  2325,  Eev.  Stat.  (TJ.  S. 
Comp.  Stat.  1901,  p.  1429),  which  says:  "A  patent  for  any 
land  claimed  and  located  for  valuable  deposits  may  be  obtained 
in  the  following  manner. "  In  the  section  the  only  matters  men- 
tioned for  examination  and  consideration  relate  to  the  surface 
of  the  ground.  There  is  no  suggestion  or  provision  for  any  in- 
quiry or  determination  of  subterranean  rights.  Lindley,  in  his 
work  on  Mines,  2d  ed.  vol.  2,  §  730,  says : 

"An  application  for  patent  invites  only  such  contests  as  affect 
the  surface  area.  A  possible  union  of  veins  underneath  the  sur- 
face cannot  be  foreshadowed  at  the  time  the  application  is  made. 
When  such  a  condition  arises,  it  is  adjusted  by  reference  to  sur- 
face apex  ownership  and  priority  of  location  not  involving  any 
surface  conflict.  The  rule  is  well  settled  that  conflicting  adverse 
rights  set  up  to  defeat  an  application  for  patent  cannot  be  recog- 
nized in  the  absence  of  an  alleged  surface  conflict.  Prospective 
underground  conflicts  .  .  .  are  not  the  subject  of  adverse 
claims." 

In  New  York  Hill  Co.  v.  Rocky  Bar  Co.,  6  Land  Dec.  318,  the 
Commissioner  of  the  General  Land  Office  declined  to  recognize 
an  adverse  claim  where  there  was  no  surface  conflict,  saying 
(p.  320) : 

"In  the  event  that  patent  should  be  issued  upon  said  applica- 
tion and  any  question  should  thereafter  arise  as  to  the  right, 
under  such  patent,  to  follow  any  vein  or  lode,  as  indicated  in 
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said  §2322  (TJ.  S.  Comp.  Stat.  1901,  p.  1425),  it  would  be  a 
matter  for  the  courts  to  settle,  and  I  am  of  the  opinion,  there 
being  no  surface  conflict  alleged  in  this  case,  and  without  con- 
sidering any  other  question  relating  to  the  sufficiency  of  the 
so-called  adverse  claim,  that  you  properly  declined  to  receive 
the  same  as  an  adverse  claim,  and  to  that  extent  your  decision  is 
affirmed." 

The  same  ruling  was  made  in  Smuggler  Min.  Co.  v.  True- 
woi-thy  Lode  Claim,  19  Land  Dec.  356. 

"Without  determining  what  would  be  the  effect  of  a  judgment 
in  an  adverse  suit  in  respect  to  subterranean  rights,  if  any  were 
in  fact  presented  and  adjudicated,  it  is  enough  now  to  hold  that 
there  is  no  presumption,  in  the  absence  of  the  record,  that  any 
such  rights  were  considered  and  determine'd.  Indeed,  in  the 
absence  of  a  record,  or  some  satisfactory  evidence,  it  is  to  be  as- 
sumed that  the  patents  were  issued  without  any  contest  and  upon 
the  surveys  made  under  the  direction  of  the  United  States  sur- 
veyor general,  and  included  only  ground  in  respect  to  which 
there  was  no  conflict.  If  the  surface  ground  included  in  an 
application  does  not  conflict  with  that  of  an  adjoining  claimant, 
the  latter  is  in  no  position  to  question  the  right  of  the  former 
to  a  patent. 

Take  the  not  infrequent  case  of  two  claims  adjoining 
each  other,  the  boundary  line  between  which  is  undisputed. 
If  the  owner  of  one  applies  for  a  patent  the  owner  of  the  other 
is  clearly  under  no  obligation  to  adverse  that  application,  even 
if,  under  any  circumstances,  he  might  have  a  right  to  do  so. 
Other  necessary  conditions  being  proved,  the  applicant  is  en- 
titled to  a  patent  for  the  ground.  Generally  speaking,  if  the 
boundary  between  the  two  claims  is  undisputed  the  foundation 
for  an  adverse  suit  is  lacking.  While  a  patent  is  evidence  of  the 
patentee's  priority  of  right  to  the  ground  described,  it  is  not 
evidence  that  that  right  was  initiated  prior  to  the  right  of  the 
patentee  of  adjoining  tract  to  the  ground  within  his  claim. 

Section  ^336,  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  1436), 
makes  provision  for  conflict  as  to  certain  subterranean  rights. 
The  last  sentence  of  the  section  reads :  "And,  where  two  or  more 
veins  unite,  the  oldest  or  prior  location  shall  take  the  vein  below 
the  point  of  union,  including  all  the  space  of  intersection."  Ar- 
gentine Min.  Co.  V.  Terrible  Min.  Co.  supra.    As  the  place  of 
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union  may  be  far  below  the  surface,  this  evidently  contemplates 
inquiry  and  decision  after  patent,  and  then  it  can  only  be  in 
the  courts.  And  the  same  rule  wiU  obtain  as  to  other  subter- 
ranean rights.  \ 

It  is  further  contended  that  there  is  no  evidence  of  a  valid 
location  of  the  "Old  Jordan"  and  Mountain  Gem  prior  to  the 

entries  of  the  Ashland  and  Kempton. 

*********** 

It  is  sufficient  to  say  that  by  stipulation  of  counsel  it  was 
agreed  that  the  patents  to  the  "Old  Jordan"  and  Mountain 
Gem  were  issued  upon  the  location  notices.  Inasmuch  as  they 
were  accepted  by  the  government,  and  patents  issued  thereon, 
it  was  a  recognition  by  the  Department  of  the  conformity  of  the 
proceedings  to  th^  local  rules  and  customs  of  the  district,  and 
such  ruling  is  not  open  to  chfJlenge  by  third  parties  claiming 
rights  arising  subsequently  to  such  notices. 

Summing  up  our  conclusions,  the  findings  of  fact  as  stated 
in  the  opinion  of  the  court  of  appeals  are  not  clearly  against 
the  testimony,  and  must,  therefore,  be  sustained.  According 
to  those  findings  there  was  a  single  broad  vein, — ^the  apex  or  out- 
croppings  of  which  extended  through  the  limits  of  some  of  the 
plaintiff's  and  defendants'  claims, — and  not  several  independent 
veins.  The  ore  which  was  being  mined  and  removed  by  the 
defendants  was  taken  from  this  single  broad  vein  beneath  the 
surface  ground  of  claims  belonging  to  the  plaintiff.  Where  there 
is  a  single  broad  vein  whose  apex  or  outcroppings  extend  into 
two  adjoining  mining  claims  the  discoverer  has  an  extralateral 
right  to  the  entire  vein  on  its  dip.  Acceptance  by  the  govern- 
ment of  location  proceedings  had  before  the  statute  of  1866,  and 
issue  of  a  patent  thereon,  is  evidence  that  those  location  proceed- 
ings were  in  accordance  with  the  rules  and  customs  of  the  local 
mining  district.  The  priority  of  right  to  a  single  broad  vein 
vested  in  the  discoverer  is  not  determined  by  the  dates  of  the 
entries  or  patents  of  the  respective  claims,  and  priority  of  dis- 
covery may  be  shown  by  testimony  other  than  the  entries  and 
patents.  In  the  absence  from  the  record  of  an  adverse  suit  there 
is  no  presumption  that  anything  was  considered  or  determined 
except  the  question  of  the  right  to  the  surface. 

From  these  conclusions  it  is  obvious  that  the  decision  of  the 
Circuit  Court  of  Appeals  was  right,  and  it  is  afiSrmed. 
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Bights  of  Locators. 

FARRELL  v.  LOCKHART. 

210  U.  S.  142,  28  Sup.  Ct.  681.    1908. 

MR.  JUSTICE  WHITE.  In  the  month  of  Febrnary,  1905, 
James  Farrell,  plaintiff  in  error,  as  owner  of  the  Cliff  lode  min- 
ing claim,  situated  ia  the  Uintah  mining  district.  Summit  county, 
Utah,  made  application  in  the  United  States  land  office  at  Salt 
Lake  City  for  a  patent,  and  published  the  notice  required  by 
■law.  The  defendant  in  error,  as  the  administrator  of  the  estate 
of  John  G;  Rhodin,  filed  an  adverse  claim  based  upon  the  loca- 
tion by  Rhodin  of  the  ground  as  the  Divide  lode  mining  claim. 
Thereafter,  pursuant  to  Rev.  Stat.  §2326,  U.  S.  Comp.  Stat. 
1901,  p.  1430,  this  action  was  brought  in  a  court  of  the  state 
of  Utah  by  the  administrator  of  Rhodin,  in  support  of  said  ad- 
verse claim. 

In  the  complaint  filed  by  the  administrator  the  right  of  Rhodin 
to  the  Divide  was  asserted  to  have  been  initiated  by  a  location 
duly  made  on  January  2,  1903.  Farrell  in  his  answer  asserted 
a  paramount  right  by  reason  of  his  ownership  of  the  Cliff  claim, 
averring  that  it  had  been  initiated  by  a  location  made  on  August 
1,  1901,  seventeen  months  prior  to  the  location  of  the  Divide 
by  Rhodin.  To  the  affirmative  matter  pleaded  in  the  answer 
of  Farrell  a  general  denial  was  interposed,  and  it  was  also 
averred  as  follows:  Plaintiff  "alleges  that  at  the  time  and  date 
of  the  attempted  location  of  the  said  Cliff  patented  mining  claim 
the  ground  therein  contained  was  not  any  part  of  the  open  and 
imelaimed  mineral  land  of  the  United  States,  but,  on  the  con- 
trary, the  whole  thereof,  including  the  point  and  place  of  dis- 
covery of  said  alleged  Cliff  mining  claim,  was  then  embraced- 
and  included  and  contained  in  a  valid  and  subsisting  mining 
claim,  called  the  South  Mountain,  then  and  there  the  property 
and  in  the  possession  of  the  predecessors  of  this  plaintiff's  intes- 
tate ;  and  for  the  reason  that  the  discovery  of  said  alleged  Cliff 
mining  claim  was  not  placed  upon  unoccupied  and  unclaimed 
land  of  the  United  States,  the  alleged  location  based  thereon 
became  absolutely  void." 

The  case  was  tried  by  the  court,  and  it  was  specifically  found 
that  the  Cliff,  the  Divide,  and  the  South  Mountain  claims,  as 
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located,  covered  substantially  the  same  ground,  and  that  the 
place  of  discovery  of  the  Cliff  was  within  the  boundaries  of  the 
alleged  South  Mountain  mining  claim.  It  was  further  specific- 
ally found  by  the  court  that,  upon  the  trial  of  the  action,  "plain- 
tiff offered  evidence  (subject  to  the  objection  of  the  defendant 
■^hat  the  same  was  incompetent,  immaterial,  and  irrelevant,  and 
That  no  adverse  claim  was  filed  on  behalf  of  the  South  Mountain 
lode  mining  claim)  tending  to  show  thai,  during  the  month  of 
August,  1900,  the  ground  in  controversy  herein  was  located  by 
W.  I.  Snyder  and  Thomas  Eoscamp,  respectively,  citizens  of  the 
United  States,  under  the  name  of  the  South  Mountain  lode  mining 
claim.  That  a  discovery  of  a  vein  was  made  and  notice  of  loca- 
tion posted,  and  the  boundaries  of  said  claim  marked  so  that 
the  same  could  readily  be  traced,  and  that  said  notice  was  in 
due  form,  and  was  duly  recorded  in  the  office  of  the  county 
recorder  of  Siunmit  county,  state  of  Utah.  That  no  work  was 
ever  done  upon  said  South  Mountain  claim,  and  that  said  South 
Mountain  claim  lapsed  and  became  forfeited  for  want  of  work 
done  thereon,  on  December  31,  1901.  That  no  adverse  claim  was 
filed  on  behalf  of  said  South  Mountain  lode  against  the  applica- 
tion for  patent  for  said  Cliff  lode  mining  claim.  That  on  or 
about  the  13th  day  of  October,  1902,  said  Snyder  and  Eoscamp 
made  a  deed  purporting  to  convey  said  alleged  South  IVfountain 
lode  mining  claim  to  said  John  G.  Ehodin. ' ' 

When  it  decided  the  case,  the  court  found  that  FarreU  initiated 
his  ownership  of  the  Cliff  claim  on  August  1,  1901,  and  per- 
formed all  the  acts  required  by  law  in  addition  to  the  annual 
labor  required  by  statute,  and  that  Ehodin  initiated  on  January 
2,  1903,  his  Divide  claim.  The  court  decided  in  favor  of  the  de- 
fendant Farrell,  and  entered  a  decree  adjudging  that  he  was 
the  owner,  in  possession  of  the  premises  in  controversy,  and  en- 
titled to  the  possession,  except  as  against  the. paramount  title 
of  the  United  States.  The  court  treated  the  proof  offered  on  behalf 
of  the  plaintiff  as  to  the  location  of  the-  South  Mountain  claim 
for  the  same  ground  embraced  in  the  Cliff,  made  a  year  prior 
to  the  location  of  the  latter  claim,  as  immaterial  and  irrelevant, 
i'laintiff  duly  excepted  and  appealed  to  the  supreme  court  of  the 
Btate.  The  court,  in  disposing  of  the  appeal,  considered  solely 
■•vhat  it  termed  the  "decisive  question"  presented  by  the  record, 
Tiz.,  "whether  the  appellant,  as  owner  of  the  Divide  claim,  who, 
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as  such,  adversed  the  application  for  patent,  is  in  position  to 
show  and  assert  that  at  the  time  of  the  location  of  the  Cliff  claim, 
the  ground  located  was  covered  by  the  South  Mountain,  a  then 
valid  and  subsisting  claim ;  that  the  discovery  point  of  the  Cliff 
was  within  the  boundaries  of  the  South  Mountain;  and  that, 
therefore,  the  locator  of  the  Cliff  did  not  discover  a  vein  or  lode 
on,  or  make  a  valid  location  of,  unappropriated  and  unoccupied 
mineral  lands  of  the  United  States,  and  because  thereof  his  loca- 
tion is  and  was  void,  ^ot  only  against  the  locators  of  the  South 
Mountain,  but  all  the  world."  In  deciding  this  question  the 
court  deemed  that  it  was  called  upon  to  consider  and  apply  the 
ruling  in  Lavagnino  v.  Uhlig,  198  U.  S.  443,  49  L.  ed.  1119,  25 
Sup.  Ct.  Eep.  716.  Doing  so  it  was  recognized  that  the  reason- 
ing in  the  opinion  in  that  case  was  broad  enough  to  maintain 
where,  on  an  adverse  claim,  the  first  or  senior  locator  did  not 
appear  to  oppose  the  application  for  a  patent  made  by  a  second 
locator,  whose  rights  in  the  same  ground  ha"d  been  initiated  prior 
to  the  forfeiture  of  the  senior  location,  for  failure  to  perform 
the  annual  labor  required  by  the  statute,  a  third  locator  could 
not  be  heard  to  complain  that  the  second  locator  had  initiated 
his  claim  upon  mining  ground  which  was  not  at  the  time  open  to 
location.  While  thus  conceding,  the  court  considered  that  the 
reasoning  in  question  ought  to  be  restricted,  because  not  to  do 
so  would  cause  Lavagnino  v.  Uhlig  to  be  in  conflict  with  cases 
decided  prior  to  the  decision  in  that  case,  and,  moreover,  would 
establish  a  rule  in  conflict  with  the  practice  which  had  long 
prevailed  in  the  mining  dictricts,  and  would  therefore  create 
great  confusion  and  uncertainty  in  respect  to  mining  claims,  and 
unsettle  rights  of  property  of  great  value.  The  court  did  "not 
at  all  doubt  that  Lavagnino  v.  Uhlig  had  been  correctly  decided 
in  view  of  the  issues  in  that  case ;  but,  for  the  reasons  which  we 
have  just  stated,  it  held  that  the  ruling  in  Lavagnino  v.  Uhlig 
must  be  considered  as  narrowed,  so  as  to  apply  only  to  a  case 
where  the  second  location  did  not  embrace  the  discovery  point  of 
the  first,  but  was  a  mere  overlap.  Thus  applying  the  ruling 
in  Lavagnino  v.  Uhlig,  the  court  held  that,  as  the  location  by 
Parrell  of  the  Cliff  claim  was  made  upon  substantially  the  same 
ground  embraced  by  the  South  Mountain  and  the  statutory  period 
for  the  forfeiture  of  the  South  Mountain  claim  ha4  not  expired,  the 
Cliff  claim  was  not  located  on  ground  subject  to  location,  and 
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was  void;  that,  as  the  Divide  had  been  located  or  relocated 
after  the  lapsing  of  the  South  Mountain  claim,  the  Divide  claim 
"was  located  on  land  subject  to  be  appropriated,  and  was  there- 
fore paramount  to  the  second  or  Farrell  location.  The  judgment 
of  the  trial  court  was  therefore  reversed  and  a  decree  was  made 
in  favor  of  the  administrator  of  Rhodin,  31  Utah  155^  86  Pac. 
1077.    FarreU  thereupon  sued  out  this  writ  of  error. 

In  the  argument  at  bar  our  attention  has  been  directed  to  sev- 
eral decisions  of  the  highest  courts  in  some  of  the  mining  states 
or  in  territories  of  the  United  States  where  mining  prevails, — 
Nash  v.  McNamara  (Nev.)  93  Pac.  405,  and  cases  cited, — ^which, 
in  considering  the  reasoning  of  Lavagnino  v.  Uhlig,  also  attribu- 
ted to  that  reasoning,  broadly  construed,  the  serious  and  unfa- 
vorable consequences  on  rights  of  property  suggested  by  the 
court  below  in  its  opinion.  It  may  not  be  doubted,  unless  the 
reasoning  in  the  Lavagnino  case  is  to  be  restricted  or  qualified, 
that  the  grounds  upon  which  the  court  below  rested  its  conclu- 
sions were  erroneous.  Not  doubting  at  all  the  correctness  of  the 
decision  in  the  Lavagnino  case,  especially  in  view  of  the  issue 
as  to  long  possession  and  the  operation  of  the  bar  of  the  statute 
of  the  state  of  Utah,  which  was  applied  by  the  court  below  in 
that  case,  and  whose  judgment  was  affirmed,  we  do  not  pause 
to  particularly  re-examine  the  reasoning  expressed  in  the  opinion 
in  Lavagnino  v., Uhlig  as  an  original  proposition.  We  say  this, 
because,  whatever  may  be  the  inherent  cogency  of  that  reasoning, 
in  view  of  the  experience  of  the  courts  referred  to  concerning 
the  practice  which  it  was  declared  had  prevailed,  in  reliance 
upon  what  was  deemed  to  be  the  result  of  previous  decisions  of 
this  court,  and  the  effect  on  vested  rights  which  it  was  said  would 
arise  from  a  change  of  such  practice,  and  taking  into  view  the 
prior  decisions  referred  to,  especially  Belk  v.  Meagher,  104  U.  S. 
279,  26  L.  ed.  735,  as  also  the  more  recent  case  of  Brown  v.  Gur- 
ney,  201  U.  S.  184,  50  L.  ed.  717,  26  Sup.  Ct.  Rep.  509,  we  think 
the  opinion  in  the  Lavagnino  case  should  be  qualified  so  as 
not  to  exclude  the  right  of  a  subsequent  locator  on  an  adverse  claim 
to  test  the  lawfulness  of  a  prior  location  of  the  same  mining 
ground  upon  the  contention  that,  at  the  time  such  prior  loca- 
tion was  made,  the  ground  embraced  therein  was  covered  by  a 
valid  and  subsisting  mining  claim.  It  is  to  be  observed  that  this 
qualification  but  permits  a  third  locator  to  offer  proof  tending 
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to  establish  the  existence  of  a  valid  and  subsisting  location 
anterior  to  that  of  the  location  which  is  being  adversed.  It  does 
not,  therefore,  include  the  conception  that  the  mere  fact  that 
a  senior  location  had  been  made,  and  that  the  statutory  period  for 
performing  the  annual  labor  had  not  expired  when  the  second 
location  was  made,  would  conclusively  establish  that  the  location 
was  a  valid  and  subsisting  location,  preventing  the  initiation 
of  rights  in  the  ground  by  another  claimant,  if,  at  the  time  of 
such  second  location,  there  had  been  an  actual  abandonment  of 
the  original  senior  location.  We  say  this  because — ^taking  into 
view  Belk  v.  Meagher,  Lavagnino  v.  XJhlig,  and  Brown  v.  Gurney 
— ^we  are  of  the  opinion,  and  so  hold,  that  ground  embraced  in  a 
mining  location  may  become  a  part  of  the  public  domain  so  as 
to  be  subject  to  another  location  before  the  expiration  of  the 
statutory  period  for  performing  annual  labor,  if,  at  the  time 
when  the  second  location  was  made,  there  had  been  an  actual 
abandonment  of  the  claim  by  the  first  locator. 

In  Black  v.  Elkhom  Min.  Co.  163  U,  S.  445,  ,41  L.  ed.  221, 
16  Sup.  Ct.  Eep.  1101,  summing  up  as  to  the  character  of  the 
right  which  is  granted  by  the  United  States  to  a  mining  locator, 
after  observing  that  no  written  instrument  is  necessary  to  create 
the  right,  and  that  it  may  be  forfeited  by  the  failure  of  the 
locator  to  do  the  necessary  amount  of  work,  it  was  said  (p.  450) : 

"(3)  His  interest  in  the  claim  may  also  be  forfeited  by  his 
abandonment,  with  an  intention  to  renounce  his  right  of  posses- 
sion. It  cannot  be  doubted  that  an  actual  abandonment  of  pos- 
session by  a  locator  of  a  mining  claim,  such  as  would  work  an 
abandonment  of  any  other  easement,  would  terminate  aU  the 
right  of  possession  which  the  locator  then  had. 

"An  easement  in  real  estate  may  be  abandoned  without  any 
writing  to  that  effect,  and  by  any  act  evincing  an  intention  to 
give  up  and  renounce  the  same.  Snell  v.  Levitl^  110  N.  Y.  595, 
1  L.  R.  A.  414, 18  N.  E.  370,  and  cases  cited  at  p.  603  of  opinion 
of  Earl,  J.;  White  v.  Manhattan  B.  Co.  139  N.  Y.  19,  34  N.  E. 
887.  If  the  locator  remained  in  possession  and  failed  to  do 
the  Work  provided  for  by  statute,  his  interest  would  terminate, 
and  it  appears  to  be  equally  plain  that,  if  he  actually  abandoned 
the  possession,  giving  up  all  claim  to  it,  and  left  .the  land,  that 
all  the  right  provided  by  the  statute  would  terminate  under  such 
circumstances." 
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It  remains  only  to  test  the  correctness  of  the  conclusions  of 
the  court  below  in  the  light  of  the  principles  just  announced. 
Now,  it  was  found  by  the  trial  court  that  the  eividence  offered 
tended  to  show  that  the  South  Mountain  lode  claim  was  located 
in  August,  1900,  and  that  no  work  was  ever  done  on  said  claim, 
and  that  it  became  forfeited  for  want  of  the  annual  labor  re- 
quired by  the  statute  on  December  31,  1901.  Farrell  made 
his  location  in  August,  1901,  a  year  after  the  South  MoTintaiu 
was  located  and  five  months  before  the  expiration  of  the  period 
when  a  statutory  forfeiture  of  the  South  Mountain  would  have 
resulted.  The  offei*  of  proof,  therefore,  made  by  the  admin- 
istrator of  Rhodin,  to  show  that  the  South  Mountain  was  a 
valid  and  subsisting  location  when  Farrell  made  the  location  of 
the  Cliff,  tended  to  show  that  during  the  year  that  had  inter- 
vened between  the  location  of  the  South  Mountain  and  the  loca- 
tion by  Farrell  of  the  Cliff,  no  work  of  any  character  whatever 
was  done  by  the  locators  of  the  South  Mountain,  and  that  this 
was  also  true  from  the  time  the  Cliff  was  located  to  the  expira- 
tion of  the  period  when  a  statutory  forfeiture  would  have  been 
occasioned.  As  all  rights  of  the  locators  of  the  South  Mountain 
were,  in  any  aspect,  at  an  end  by  their  failure  to  adverse,  and 
as  the  Cliff  was  prior  in  time  to  the  Divide,  and  therefore  the 
burden  of  proof  was  on  the  Divide  to  establish  that  the  Cliff 
location  was  not  a  valid  one,  we  think  that  the  burden  would  not 
have  been  sustained  by  the  proof  offered.  -To  the  contrary,  we 
are  of  opinion  that  the  proof  which  was  so  offered  on  behalf  of 
the  Divide  tended,  when  unexplained,  to  show  that  the  location 
of  the  South  Mountain  was  not  made  in  good  faith,  and  that 
the  claim  had  actually  been  abandoned  when  Farrell  made  his 
location.  The  supreme  court  of  Utah  should  therefore  have  re- 
manded the  cause,  so  that  it  might  be  determined  whether  or 
not  the  South  Mountain  had  been  abandoned  by  the  locators  of 
that  claim  when  Farrell  made  his  location ;  and  error  was  there- 
fore committed  in  entering  judgment  in  favor  of  Lockhart, 
the  administrator  of  Rhodin,  decreeing  to  him  possession  of  the 
ground  in  controversy. 

The  judgment  of  the  Supreme  Court  of  Utah  must  therefore 
be  reversed  and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed  and  remanded. 
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CHAPTER  V. 

THE  EXTRALATERAL  RIGHT. 

Vein  Crossing  an  End  Line  and  a  Side  Line. 

DEL  MONTE  MINING  &  MILLING  CO.  v.  LAST  CHANCE 
MINING  &  MILLING  CO. 

171  U.  S.  55,  18  Sup.  Ct.  895.    1898. 

Certificate  from  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

The  appellant  is  the  owner  in  fee  of  the  Del  Monte  lode  mining 
claim  located  in  the  Sunnyside  mining  district,  Mineral  county, 
Colo.,  for  which  it  holds  a  patent  bearing  date  February  3,  1894, 
pursuant  to  an  entry  made  at  the  local  land  office  on  February 
27,  1893.  The  appellee  is  the  owner  of  the  Last  Chance  lode 
mining  claim,  under  patent  dated  July  5, 1894,  based  on  an  entry 
of  March  1,  1894.  The  New  York  lode  mining  claim,  which  is 
not  owned  by  either  of  the  parties,  was  patented  on  April  5, 1894, 
upon  an  entry  of  August  26,  1893.  The  relative  situation  of 
these  claims,  as  well  as  the  course  and  dip  of  the  vein,  which 
is  the  subject  of  controversy,  is  shown  on  *  *  *  diagram, 
p.  826. 

Both  in  location  and  patent  the  Del  Monte  claim  is  first  in 
time,  the  New  York  second,  and  the  Last  Chance  third.  "When 
the  owners  of  the  Last  Chance  claim  applied  for  their  patent, 
proceedings  in  adverse  were  instituted  against  them  by  the 
owners  of  the  New  York  claim,  and  an  action  in  support  of 
such  adverse  was  brought  in  the  United  States  circuit  court  for 
the  district  of  Colorado.  This  action  terminated  in  favor  of 
the  owners  of  the  New  York  and  against  the  owners  of  the  Last 
Chance,  and  awarded  the  territory  in  conflict  between  the  two 
locations  to  the  New  York  claim.  The  ground  in  conflict  between 
the  New  York  and  Del  Monte,  except  so  much  thereof  as 
was  also  in  conflict  between  the  Del  Monte  and  Last  Chance 
locations,  is  included  in  the  patent  to  the  Del  Monte  claim.    The 
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New  York  secured  a  patent  to  all  of  its  territory  except  that  in 
conflict  with  the  Del  Monte,  and  the  Last  Chance  in  turn  secured 
a  patent  to  all  of  its  territory  except  that  in  conflict  with  the 
New  York,  in  which  last-named  patent  was  included  the  triangu- 
lar surface  conflict  between  the  Del  Monte  and  Last  Chance, 
which,  by  agreement,  was  patented  to  the  latter.  The  Last 
Chance  claim  was  located  upon  a  vein,  lode  or  ledge  of  silver  and 
lead  bearing  ore,  which  crosses  its  north  end  line,  and  continues 
southerly  from  that  point  through  the  Last  Chance  location  until 
it  reaches  the  eastern  side  liue  of  the  New  York,  into  which 
latter  territory  it  enters,  continuing  thence  southerly  with  a 
southeasterly  course  on  the  New  York  claim  until  it  crosses  its 
south  end  line.  No  part  of  the  apex  of  the  vein  is  embraced 
within  the  small  triangidar  parcel  of  ground  in  the  southwest 
corner  of  the  Last  Chance  location  which  was  patented  to  the 
Last  Chance  as  aforesaid,  and  no  part  of  the  apex  is  within  the 
surface  boundaries  of  the  Del  Monte  mining  claim.  The  portion 
of  the  vein  in  controversy  is  that  lying  under  the  surface  of  the 
Del  Monte  claim,  and  between  two  vertical  planes;  one  drawn 
through  the  north  end  of  the  Last  Chance  claim  extending  west- 
erly, and  the  other  parallel  thereto,  and  starting  at  the  point 
where  the  vein  leaves  the  Last  Chance  and  enters  the  New  York 
claim,  as  shown  on  the  foregoing  diagram.  Upon  these  facts  the 
following  questions  have  been  certified  to  us : 

"  (1)  May  any  of  the  lines  of  a  junior  lode  location  be  laid 
within,  upon,  or  across  the  surf  ace  of  a  valid  senior  location  for 
the  purpose  of  defining  for  or  securing  to  such  junior  location 
xmderground  or  extralateral  rights  not  in  conflict  with  any  rights 
of  the  senior  location  ? 

"  (2)  Does  the  patent  of  the  Last  Chance  lode  mining  claim, 
which  first  describes  the  rectangular  claim  by  metes  and  bounds, 
and  then  excepts  and  excludes  therefrom  the  premises  previously 
granted  to  the  New  York  lode  mining  claim,  convey  to  the  pat- 
entee anything  more  than  he  would  take  by  a  grant  specifically 
describing  only  the  two  irregular  tracts  which  constitute  the 
granted  surface  of  the  Last  Chance  claim? 

"  (3)  Is  the  easterly  side  of  the  New  York  lode  mining  claim 
an  'end  line'  of  the  Last  Chance  lode  mining  claim,  within  the 
meaning  of  sections  2320  and  2322  of  the  Revised  Statutes  of  the 
United  States? 
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"  (4)  If  the  apex  of  a  vein  crosses  one  end  line  and  one  side 
line  of  a  lode  mining  claim,  as  located  thereon,  can  the  locator 
of  such  vein  follow  it  upon  its  dip  beyond  the  vertical  side  line 
of  ,his  location  ? 

"(5)  On  the  facts  presented  by  the  record  herein,  has  the 
appellee  the  right  to  follow  its  vein  downward  beyond  its  west 
line,  and  under  the  surface  of  the  premises  of  appellant?" 

MR.  JUSTICE  BREWER:  The  questions  thus  presented  are 
not  only  important,  but  difficult,  involving  as  they  do  the  con- 
struction of  the  statutes  of  the  United  States  in  respect  to  mining 
claims.  As  leading  up  to  a  clearer  understandiug  of  those  stat- 
utes, it  may  be  well  to  notice  the  law  in  existence  prior  thereto. 
The  general  i-ule  of  the  common  law  was  that  whoever  had  the 
fee  of  the  soil  owned  all  below  the  surface,  and  this  common  law 
is  the  general  law  of  the  states  and  territories  of  the  United 
States,  and,  in  the  absence  of  specific  statutory  provisions  or  con- 
tracts, the  simple  inquiry  as  to  the  extent  of  mining  rights  would 
be,  who  owns  the  surface  ?  Unquestionably,  at  common  law  the 
owiier  of  the  soil  might  convey  his  interest  in  mineral  beneath 
the  surface -without  relinquishing  his  title  to  the  surface,  but 
the  possible  fact  of  a  separation  between  the  ownership  of  the 
surface  and  the  ownership  of  mines  beneath  that  surface,  grow- 
ing out  of  contract,  in  no  manner  abridged  the  general  proposi- 
tion that  the  owner  of  the  surface  owned  all  beneath.  It  is  said 
by  Lindley,  in  his  work  on  Mines  (volume  1,  §  4),  that  in  certain 
parts  of  England  and  Wales  so-called  local  customs  were  recog- 
nized which  modified  the  general  rule  of  the  common  law,  but  the 
existence  of  such  exceptions  founded  upon  such  local  customs 
only  accentuates  the  general  rule.  The  Spanish  and  Mexican 
mining  law  confined  the  owner  of  a  mine  to  perpendicular  lines 
on  every  side.  Mining  Co.  v.  Tarbet,  98  U.  S.  463,  468;  1  Lindl. 
Mines,  §  13.  The  peculiarities  of  the  Mexican  law  are  discussed 
by  Lindley  at  some  length  in  the  section  referred  to.  It  is  enough 
here  to  notice  the  fact  that  by  the  Mexican  as  by  the  common  law 
the  surface  rights  limited  the  rights  below  the  surface. 

In  the  acquisition  of  foreign  territory  since  the  establishment 
of  this  government  the  great  body  of  the  land  acquired  became 
the  property  of  the  United  States,  and  is  known  as  their  "public 
lands."    By  virtue  of  this  ownership  of  the  soil  the  title  to  all 
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mines  and  minerals  beneath  the  surface  was  also  vested  in  the 
government.  For  nearly  a  century  there  was  practically  no 
legislation  on  the  part  of  congress  for  the  disposal  of  mines  or 
mineral  lands.  The  statute  of  July  26,  1866  (14  Stat.  251),  was 
the  first  general  statute  providing  for  the  conveyance  of  mines  or 
minerals.  Previous  to  that  time  it  is  true  that  there  had  been 
legislation  respecting  leases  of  mines,  as,  for  instance,  the  act 
of  March  3,  1807  (2  Stat.  448,  §  5),  which  authorized  the  presi- 
dent to  lease  any  lead  mine  in  the  Indiana  territory  for  a  term 
not  exceeding  five  years;  and  acts  providing  for  the  sale  of  lands 
containing  lead  mines  in  special  districts  (4  Stat.  364;  9  Stat. 
37,  146,  179) ;  also  such  legislation  as  is  found  in  the  act  of  Feb- 
ruary 27,  1865  (13  Stat.  440),  providing  for  a  district  and  cir- 
cuit court  for  the  district  of  Nevada,  in  which  it  was  said,  in 
section  9:  "That  no  possessory  action  between  individuals  in 
any  of  the  courts  of  the  United  States  for  the  recovery  of  any 
mining  title,  or  for  damages  to  any  such  title,  shall  be  affected 
by  the  fact  that  the  paramount  title  to  the  land  on  which  such 
mines  are,  is  in  the  United  States,  but  each  case  shall  be  ad- 
judged by  the  law  of  possession;"  that  of  May  5,  1866  (14  Stat. 
43),  concerning  the  boundaries  of  the  state  of  Nevada,  which 
provided  that  "all  possessory  rights  acquired  by  citizens  of 
the  United  States  to  mining  claims,  discovered,  located,  and  orig- 
inally recorded  in  compliance  with  the  rules  and  regulations 
adopted  by,  miners  in  the  Pah-Ranagat  and  other  mining  districts 
in  the  territory  incorporated  by  the  provisions  of  this  act  into 
the  state  of  Nevada  shall  remain  as  valid  subsisting  mining 
claims;  but  nothing  herein  contained  shall  be  so  construed  as 
granting  a  title  in  fee  to  any  mineral  lands  held  by  possessory 
titles  in  the  mining  states  and  territories";  and  the  act  of  July 
25,  1866  (14  Stat.  242),  which,  granting  to  A.  Sutro  and  his 
assigns  certain  privileges  to  aid  in  the  construction  of  a  tuimel, 
conferred  upon  the  grantees  the  right  of  pre-emption  of  lodes 
within  2,000  feet  on  each  side  of  said  tunnel.  Two  laws  were 
also  passed  regulating  the  sale  and  disposal  of  coal  lands :  one  on 
July  i,  1864,  and  one  on  March  3, 1865.    13  Stat.  343,  529. 

Notwithstanding  that  there  was  no  general  legislation  on  the 
part  of  congress,  the  fact  of  explorers  searching  the  public  do- 
main for  mines,  and  their  possessory  rights  to  the  mines  by  them 
discovered,  was  generally  recognized,  and  the  rules  and  customs 
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of  miners  in  any  particular  district  were  enforced  as  valid.  As 
said  by  this  court  in  Sparrow  v.  Strong,  3  "Wall.  97,  104:  "We 
know,  also,  that  the  territorial  legislature  has  recognized  by  stat- 
ute the  validity  and  binding  force  of  the  rules,  regulations,  and 
customs  of  the  mining  districts.  And  we  cannot  shut  our  eyes 
to  the  public  history,  which  informs  us  that  under  this  legislation, 
and  not  only  without  interference  by  the  national  government, 
but  under  its  implied  sanction,  vast  mining  interests  have  grown 
up,  employing  many  millions  of  capital,  and  contribiiting  largely 
to  the  prosperity  and  improvement  of  the  whole  country."  See, 
also,  Forbes  v.  Graeey,  94  U.  S.  762 ;  Jennison  v.  Kirk,  98  U.  S, 
453-459:  Broder  v.  Water  Co.,  101  U.  S.  274-276;  Manuel  v. 
Wulff,  152  U.  S.  505-510,  14  Sup.  Ct.  651;  Black  v.  Mining  Co., 
163  U.  S.  445,  449,  16  Sup.  Ct.  llOl. 

The  act  of  1866  was,  however,  as  we  have  said,  the  first  general 
legislation  in  respect  to  the  disposal  of  mines.  The  first  section 
provided:  (first  section  quoted  from). 

The  second  section  gave  to  a  claimant  of  a  vein  or  lode  of 
quartz,  or  other  rock  in  place,  bearing  gold,  etc.,  the  right  "to 
file  in  the  local  land  office  a  diagram  of  the  same,  *  *  * 
and  to  enter  such  tract  and  receive  a  patent  therefor,  grant- 
ing such  mine,  together  with  the  right  to  follow  such  vein  or 
lode  with  its  dips,  angles  and  variations,  to  any  depth,  although 
it  may  enter  the  land  adjoining,  which  land  adjoining  shall 
be  sold  subject  to  this  condition."  The  purpose  here  manifested 
was  the  conveyance  of  the  vein,  and  not  the  conveyance  of 
a  certain  area  of  land  within  which  was  a  vein.  Section  3, 
which  set  forth  the  steps  necessary  to  be  taken  to  secure  a  pat- 
ent, and  required  the  payment  of  five  dollars  per  acre  for  the 
land  conveyed,  added:  "But  said  plat,  survey,  or  description 
shall  in  no  ease  cover  more  than  one  vein  or  lode,  and  no  patent 
shall  issue  for  more  than  one  vein  or  lode,  which  shall  be  ex- 
pressed in  the  patent  issued."  Nowhere  was  there  any  express 
limitation  as  to  the  amount  of  land  to  be  conveyed,  the  provision 
in  section  4  being :  (fourth  section  quoted  from) .  Obviously,  the 
statute  contemplated  the  patenting  of  a  certain  number  of  feet 
of  the  particular  vein  claimed  by  the  locator,  no  matter  how 
irregular  its  course,  made  no  provision  as  to  the  surface  area  or 
the  form  of  the  surface  location,  leaving  the  land  department 
in  each  particular  ease  to  grant  so  much  of  the  surface  as  was 
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"fixed  by  local  rules,"  or  was,  in  the  absence  of  such  rules,  in 
its  judgment,  necessary  for  the  convenient  working  of  the  mine. 
The  party  to  whom  the  vein  was  thus  patented  was  permitted  to 
follow  it  on  its  dip  to  any  extent,  although  thereby  piassing  under- 
neath lands  to  which  the  owner  of  the  vein  had  no  title. 

As  might  be  expected,  the  patents  issued  under  this  statute 
described  surface  areas  very  different,  and  sometimes  irregular 
in  form.  Often  they  were  like  a  broom,  there  being  around  the 
discovery  shaft  an  amount  of  ground  deemed  large  enough  for 
the  convenient  working  of  the  mine,  and  a  narrow  strip  extending 
therefrom  as  the  handle  of  the  broom.  This  strip  might  be 
straight  or  in  a  curved  or  irregular  line,  following,  as  was  sup- 
posed, the  course  of  the  vein.  Sometimes  the  surface  claimed 
and  patented  was  a  tract  of  considerable  size,  so  claimed  with 
the  view  of  including  the  apex  of  the  vein,  in  whatever  direction 
subsequent  explorations  might  show  it  to  run.  And  again, 
where  there  were  local  rules  giving  to  the  discoverer  of  a  mine 
possessory  rights  in  a  certain  area  of  surface,  the  patent  fol- 
lowed those  rules,  and  conveyed  a  similar  area.  Even  under 
this  statute,  although  its  express  purpose  was  primarily  to  grant 
the  single  vein,  yet  the  rights  of  the  patentee  beneath  the  surface 
were  limited  and  controlled  by  his  rights  upon  the  surface.  If, 
in  fact,  as  shown  by  subsequent  explorations,  the  vein,  on  its 
course  or  strike,  departed  from  the  boundary  lines  of  the  surface 
location,  the  point  of  departure  wAs  the  limit  of  right.  In  other 
words,  he  was  not  entitled  to  the  claimed  and  patented  number 
of  feet  of  the  vein,  irrespective  of  the  question  whether  the  vein 
in  its  course  departed  from  the  lines  of  the  surface  location. 

The  litigation  in  respect  to  the  Flagstaff  Mine  in  Utah  illus- 
trates this.  There  was  a  local  custom  giving  to  the  locator  of  a 
mine  50  feet  in  width  on  either  side  of  the  course  of  the  vein, 
and  the  Flagstaff  patent  granted  a  superficies  100  feet  wide  by 
2,600  feet  long,  with  the  right  to  follow  the  vein  described  therein 
to  the  extent  of  2,600  feet.  It  turned  out  that  the  vein,  instead 
of  running  through  this  parallelogram  lengthwise,  crossed  the 
side  lines,  so  that  there  was  really  but  100  feet  of  the  length  of 
the  vein  within  the  surface  area.  On  either  side  of  the  Flagstaff 
ground  were  other  locations,  through  which  the  vein,  on  its 
course,  passed.  As  against  these  two  locations  the  owners  of 
the  Flagstaff  claimed  the  right  to  follow  the  vein  on  its  course 
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or  strike  to  the  full  extent  of  2,600  feet.  This  was  denied  by 
the  supreme  court  of  Utah.  MeCormick  v.  Vames,  2  Utah,  355. 
In  that  case  the  controversy  was  with  the  location  on  the  west 
of  the  Flagstaff.  The  decision  of  that  court  in  respect  to  the 
controversy  with  the  location  on  the  east  of  the  Flagstaff  is  not 
reported,  but  the  case  came  to  this  court.  Mining  Co,  v.  Tarbet, 
98  U.  S.  463.  In  the  course  of  the  opinion  (pages  467,  468)  it 
was  said : 

"It  was  not  the  intent  of  the  law  to  allow  a  person  to  make 
his  location  crosswise  of  a  vein,  so  that  the  side  lines  shall  cross 
it,  and  thereby  give  him  the  right  to  f oUow  the  strike  of  the  vein 
outside  of  his  side  lines.  That  would  subvert  the  whole  system 
sought  to  be  established  by  the  law.  If  he  deep  locate  his  claim 
in  that  way,  his  rights  mugt  be  subordinated  to  the  rights  of 
those  who  have  properly  located  on  the  lode.  Thfeir  right  to 
follow  the  dip  outside  of  their  side  lines  cannot  be  interfered 
with  by  him.  His  right  to  the  lode  only  extends  to  so  much  of 
the  lode  as  his  claim  c(pvers._  If  he  has  located  crosswise  of  the 
lode,  and  his  claim  is  only  one  hundred  feet  wide,  that  one 
hundred  feet  is  all  he  has  a  right  to." 

These  decisions  show  that,  while  the  express  purpose  of  the 
statute  was  to  grant  the  vein  for  so  many  feet  along  its  course, 
yet  such  grant  could  only  be  made  effective  by  a  surface  location 
covering  the  course  to  such  extent.  This  act  of  1866  remained 
in  force  only  six  years,  and  was  then  superseded  by  the  act  of 
May  10,  1872  (17  Stat.  91),  found  in  the  Revised  Statutes  (sec- 
tion 2319  and  following).  This  is  the  statute  which  is  in  force 
to-day,  and. under  which  the  controversies  in  this  case  arise. 
Sfection  2319,  Rev.  St.  (corresponding  to  section  1  of  the  act  of 
1872),  reads:  (section  quoted  from). 

It  needs  no  argument  to  show  that,  if  this  were  the  only  sec- 
tion bearing  upon  the  question,  patents  for  land  containing 
mineral  would,  except  in  cases  affected  by  local  customs  and 
rules  of  miners,  be  subject  to  the  ordinary  rules  of  the  common 
law,  and  would  convey  title  to  only  such  minerals  as  were  found 
beneath  the  surface.  "We  therefore  turn  to  the  following  sec- 
tions to  see  what  extralateral  rights  are  given,  and  upon  what 
conditions  they  may  be  exercised.  And  it  must  be  borne  in  mind 
in  considering  the  questions  presented  that  we  are  dealing  simply 
with  statutory  rights.     There  is  no  showing  of  any  local  customs 
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or  rules  affecting  the  rights  defined  in  and  prescribed  by  the 
statute,  and  beyond  the  terms  of  the  statute  courts  may  not  go. 
They  have  no  power  of  legislation.  They  cannot  assume  the 
existence  of  any  natural  equity,  and  rule  that  by. reason  of  such 
equity  a  party  may  follow  a  vein  into  the  territory  of  his  neigh- 
bor, and  appropriate  it  to  his  own  use.  If  eases  arise  for  which 
congress  has  made  no  provision,  the  courts  cannot  supply  the 
defect.  Congress  having  prescribed  the  conditions  upon  which 
extralateral  rights  may  be  acquired,  a  party  must  bring  himself 
within  those  conditions,  or  else  be  content  with  simply  the  min- 
eral beneath  the  surface  of  his  territory.  It  is  undoubtedly  true 
that  the  primary  thought  of  the  statute  is  the  disposal  of  the 
mines  and  minerals,  and  in  the  interpretation  of  the  statute  this 
primary  purpose  must  be  recognized,  and  given  effect.  Hence, 
whenever  a  party  has  acquired  the  title  to  ground  within  whose 
surface  area  is  the  apex  of  a  vein  with  a  few  or  many  feet  along 
its  course  or  strike,  a  right  to  follow  that  vein  on  its  dip  for  the 
same  length  ought  to  be  awarded  to  him  if  it  can  be  done,  and 
only  if  it  can  be  done,  under  any  fair  and  natural  construction 
of  the  language  of  the  statute.  If  IJie  surface  of  the  ground  was 
everywhere  level,  and  veins  constantly  pursued  a  straight  line, 
there  would  be  little  difficulty  in  legislation  to  provide  for  all 
contingencies;  but  mineral  is  apt  to  be  found  in  mountainous 
regions  where  great  irregularity  of  surface  exists,  and  the  course 
or  strike  of  the  veins  is  as  irregular  as  the  surface,  so  that  many 
cases  may  arise  in  which  statutory  provisions  will  fail  to  secure 
to  a  discoverer  of  a  vein  such  an  amount  thereof  as  equitably  it 
would  seem  he  ought  to  receive.  We  make  these,  observations 
because  we  find  in  some  of  the  opinions  assertions  by  the  writers 
that  they  have  devised  rules  which  will  work  out  equitable  solu- 
tions of  all  difficulties.  Perhaps  those  rules  may  have  all  the 
virtues  which  are  claimed  for  them,  and,  if  so,  it  were  well  if 
congress  could  be  persuaded  to  enact  them  into  statute;  but,  be 
that  as  it  may,  the  question  in  the  courts  is  not  what  is  equity, 
but  what  saith  the  statute.  Thus,  for  instance,  there  is  no  in- 
herent necessity  that  the  end  lines  of  a  mining  claim  should  be 
parallel,  yet  the  statute  has  so  specifically  prescribed.  Section 
2320.  It  is  not  within  the  province  of  the  courts  to  ignore  such 
provision,  and  hold  that  a  locator,  failing  to  comply  with  its 
terms,  has  all  the  rights,  extralateral  and  otherwise,  which  he 
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would  have  been  entitled  to  if  he  had  complied;  and  so  it  has 
been  adjudged.  Iron  Silver  Min.  Co.  v.  Elgin  Mining  &  Smelt- 
ing Co.,  118  U.  S.  196,  6  Sup.  Ct.  1177.    *    *    * 

That  this  decision  and  that  in. the  Tarbet  Case,  supra,  were 
correct  expositions  of  the  statute,  and  correctly  comprehended 
the  intent  of  congress  therein,  is  evident  from  the  fact  that, 
although  they  were  announced  in  1885  and  1878,  respectively, 
congress  has  not  seen  fit  to  change  the  language  of  the  statute, 
or  in  any  manner  to  indicate  that  any  different  measure  of  rights 
should  be  awarded  to  a  mining  locator. 

With  these  preliminary  observations,  we  pass  to  a  considera- 
tion of  the  questions  propounded.    The  first  is : 

"May  any  of  the  lines  of  a  junior  lode  location  be  laid  within, 
upon,  or  across  the  surface  of  a  valid  senior  location  for  the 
purpose  of  defining  for  or  securing  to  such  junior  location  under- 
ground or  extralateral  rights  not  in  conflict  with  any  rights  of 
the  senior  location?" 

By  section  2319,  quoted  above,  the  mineral  deposits  which  are 
declared  to  be  open  to  exploration  and  purchase  are  those  found 
in  lands  belonging  to  the  United  States,  and  such  lands  are  the 
only  ones  open  to  occupation  and  purchase.  While  this  is  true, 
it  is  also  true  that  until  the  legal  title  has  passed  the  public 
lands  are  within  the  jurisdiction  of  the  land  department,  and 
although  equitable  rights  may  be  established,  congress  retains 
a  certain  measure  of  control.  Lumber  Co.  v.  Rust,  168  U.  S.  589, 
18  Sup.  Ct.  208.  The  grant  is,  as  is  often  said,  iu  process  of 
administration.  Passing  to  section  2320,  beyond  the  recogni- 
tion of  the  governing  force  of  customs  and  regulations  and  a 
declaration  as  to  the  extreme  length  and  width  of  a  mining  claim 
it  is  provided  that:  "No  location  of  a  miuing  claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of 
the  claim  located.  *  *  *  The  end  lines  of  each  claim  shall 
be  parallel  to  each  other."  (Various  provisions  of  sections  2322, 
2324,  2325  and  2326  quoted.) 

These  are  the  only  provisions  of  the  statute  which  bear  upon 
the  question  presented. 

The  stress  of  the  argument  in  favor  of  a  negative  answer  to 
this  question  lies  in  the  contention  that  by  the  terms  of  the 
statute  exclusive  possessory  rights  are  granted  to  the  locator. 
Section  2322  declares  that  the  locators  "shall  have  the  exclusive 
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right  of  possession  and  enjoyment  of  all  the  surface  included 
within  the  lines  of  their  locations,"  and  negatively  that  ^noth- 
ing in  this  section  shall  authorize  the  locator  or  possessor  of  a 
vein  or  lode  which  extends  in  its  downward  course  beyond  the 
vertical  lines  of  his  claim  to  enter  upon  the  surface  of  a  claim 
owned  or  possessed  by  another."  Hence  it  is  said  that  affirma- 
tively and  negatively  is  it  provided  that  the  locator  shall  have 
exclusive  possession  of  the  surface,  and  that  no  one  shall  have 
a  right  to  disturb  him  in  such  possession.  How,  then,  it  is  asked, 
can  any  one  have  a  right  to  enter  upon  such  locatibn  for  the 
purpose  of  making  a  second  location  ?  If  he  does  so,  he  is  a 
trespasser,  and  it  cannot  be  presumed  that  congress  intended 
that  any  rights  should  be  created  by  a  trespass. 

We  are  not  disposed  to  undervalue  the  force  of  this  argument, 
and  yet  are  constrained  to  hold  that  it  is  not  controlling.  It 
must  be  borne  in  mind  that  the  location  is.  the  initial  step  taken 
by  the  locator  to  indicate  the  place  and  extent  of  the  surface 
which  he  desires  to  acquire.  It  is  a  means  of  giving  notice. 
That  which  is  located  is  called  in  section  2320  and  elseswhere  a 
"claim"  or  a  "iaining  claim."  Indeed,  the  words  "claim" 
and  "location"  are  used  interchangeably.  This  location  does 
not  come  at  the  end  of  the  proceedings,  to  define  that  which  has 
been  acquired  after  all  contests  have  been  adjudicated.  The 
location,  the  mere  making  of  a  claim,  works  na  injury  to  one 
who  has  acquired  prior  rights.  Some  confusion  may  arise  when 
locations  overlap  each  other,  and  include  the  same  ground,  for 
then  the  right  of  possession  becomes  a  matter  of  dispute,  but  no 
location  creates  a  right  superior  to  any  previous  valid  location. 
And  these  possessory  rights  have  always  been  recognized  and 
disputes  concerning  them  settled  in  the  courts. 

It  will  also  be  noticed  that  the  locator  is  not  compelled  to  follow 
the  lines  of  the  government  surveys,  or  to  make  his  location  in 
any  manner  correspond  to  such  surveys.  The  location  may, 
indeed,  antedate  the  public  surveys;  but,  whether  before  or 
after  them,  the  locator  places  his  location  where,  in  his  judg- 
ment, it  will  cover  the  underlying  vein.  The  law  requires  that 
the  end  lines  of  the  claim  shall  be  parallel.  It  will  often  happen 
that  locations  which  do  not  overlap,  are  so  placed  as  to  leave 
between  them  some  iri;egular  parcel  of  ground.  Within  that, 
it  being  no  more  than  one  locator  is  entitled  to  take,  may  be 
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discovered  a  mineral  vein,  and  the  discoverer  desire  to  take  the 
entire  surface,  and  yet  it  be  impossible  for  him  to  do  so,  and 
make  his  end  lines  parallel,  unless,  for  the  mere  purposes  of 
location,  he  be  permitted  to  place  those  end  lines  on  territory 
already  claimed  by  the  prior  locators. 

Again,  the  location  upon  the  surface  is  not  made  with  the  view 
of  getting  benefits  from  the  use  of  that  surface.  The  purpose  is 
to  reach  the  vein  which  is  hidden  in  the  depths  of  the  earth,  and 
the  location  is  made  to  measure  rights  beneath  the  surface.  The 
area  of  surface  is  not  the  matter  of  moment.  The  thing  of  value 
is  the  hidden  mineral  below,  and  each  locator  ought  to  be  entitled 
to  make  his  location  so  as  to  reach  as  much  of  the  unappropri- 
ated, and  perhaps  only  partially  discovered  and  traced,  vein, 
as  is  possible. 

Further,  congress  has  not  prescribed  how  the  location  shall 
be  made.  It  has  simply  provided  that  it  "must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries  can  be  readily 
traced,"  leaving  the  details,  the  manner  of  marking,  to  be  set- 
tled by  the  regulations  of  each  mining  district.  Whether  such 
location  shaU  be  made  by  stone  posts  at  the  four  comers,  or  by 
simply  wooden  stakes,  or  how  many  such  posts  or  stakes  shall 
be  placed  along  the  sides  and  ends  of  the  location,  or  what  other 
matter  of  detail  must  be  pursued  in  order  to  perfect  a  location, 
is  left  to  the  varying  judgments  of  the  mining  districts.  Such 
locations,  such  markings  on  the  ground,  are  not  always  made 
by  experienced  surveyors.  Indeed,  as  a  rule,  it  has  been  and 
was  to  be  expected  that  such  locations  apd  markings  would  be 
made  by  the  miners  themselves — ^men  inexperienced  in  the  matter 
of  surveying — ^and  so,  in  the  nature  of  things,  there  must  fre- 
quently be  disputes  as  to  whether  any  particular  location  was 
sufficiently  and  distinctly  marked  on  the  surface  of  the  ground. 
Especially  is  this  true  in  localities  where  the  ground  is  wooded 
or  broken.  In  such  localities  the  posts,  stakes  or  other  particular 
marks  required  by  the  rules  and  regulations  of  the  mining  dis- 
trict may  be  placed  in  and  upon  the  ground,  and  yet,  owing  to 
the  fact  that  it  is  densely  wooded,  or  that  it  is  very  broken,  such 
marks  may  not  be  perceived  by  the  new  locator,  and  his  own 
location  marked  on  the  ground  in  ignorance  of  the  existence  of 
any  prior  claim.  And  in  all  places,  posts,  stakes  or  other  monu- 
ments, although  sufficient  at  first,  and  clearly  visible,  may  be 
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destroyed  or  removed,  and  nothing  remain  to  indicate  the  boun- 
daries of  the  prior  location.  Further,  when  any  valuable  vein 
has  been  discovered,  naturally  many  locators  hurry  to  seek  by 
early  locations  to  obtain  some  part  of  that  vein,  or  to  discover 
and  appropriate  other  veins  in  that  vicinity.  Experience  has 
shown  that  around  any  new  discovery  there  quickly  grows  up 
what  is  called  a  "mining  camp,"  and  the  contiguous  territory 
is  prospected,  and  locations  are  made  in  every  direction.  In 
the  haste  of  such  locations,  the  eagerness  to  get  a  prior  right  to 
a  portion  of  what  is  supposed  to  be  a  valuable  vein,  it  is  not 
strange  that  many  conflicting  locations  are  made;  and,  indeed, 
in  every  mining  camp  where  large  discoveries  have  been  made 
locations  in  fact  overlap)  each  other  again  and  again.  McEvoy 
V.  Hyman,  25  Fed.  596-600.  This  confusion  and  conflict  is  some- 
thing which  must  have  been  expected,  foreseen ;  something  which, 
in  the  nature  of  things,  would  happen,  and  the  legislation  of 
congress  must  be  interpreted  in  the  light  of  such  foreseen  con- 
tingencies. 

Still  again,  while  a  location  is  required  by  the  statute  to  be 
plainly  marked  on  the  surface  of  the  ground,  it  is  also  provided 
in  section  2324  that,  upon  a  failure  to  comply  with  certain 
named  conditions,  the  cla,im  or  mine  shall  be  open  to  relocation. 
Now,  although  a  locator  finds  distinctly  marked  on  the  surface 
a  location,  it  does  not  necessarily  follow  therefrom  that  the 
location  is  still  valid  and  subsisting.  On  the  contrary,  the 
ground  may  be  entirely  free  for  him  to  make  a  location  upon. 
The  statute  does  not  provide,  and  it  cannot  be  contemplated, 
that  he  is  to  wait  until  by  judicial  proceeding  it  has  becomfe 
established  that  the  prior  location  is  invalid,  or  has  failed,  before 
he  may  make  a  location.  He  ought  to  be  at  liberty  to  make 
his  location  at  once,  and  thereafter,  in  the  manner  provided  in 
the  statute,  litigate,  if 'necessary,  the  validity  of  the  other  as 
well  as  that  of  his  own  location,    .  •> 

Congress  has,  in  terms,  provided  for  the  settlement  of  dis- 
putes and  conflicts,  for  by  section  2325,  when  a  locator  makes 
application  for  a  patent  (thus  seeking  to  have  a  final  determi- 
nation by  the  land  department  of  his  title),  he  is  required  to 
make  publication  and  give  notice  so  as  to  enable  any  one  dis- 
puting his  claim  to  the  entire  ground  within  his  location  to  know 
what  he  is  seeking,  and  any  party  disputing  his  right  to  all  or 
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any  part  of  the  location  may  institute  adverse  proceedings. 
Then,  by  section  2326,  proceedings  are  to  be  commenced  in  some 
appropriate  court,  and  the  decision  of  that  court  determines 
the  relative  rights  of  the  parties.  And  the  party  who,  by  that 
judgment,  is  shown  to  be  "entitled  to  the  possession  of  the 
claim,  or  any  portion  thereof,"  may  present  a  certified  copy  of 
the  judgment  roll  to  the  proper  land  oflBcers  and  obtain  a  patent 
"for  the  claim,  or  such  portion  thereof  as  the  applicant  shall 
appear,  from  the  decision  of  the  court,  to  rightfully  possess." 
And  that  the  claim  may  be  found  to  belong  to  different  persons, 
ajid  that  the  right  of  each  to  a  portion  may  be  adjudicated,  is 
shown  by  a  subsequent  sentence  in  that  same  section,  which 
provides  that,  "if  it  appears  from  a  decision  of  the  court  that 
several  parties  are  entitled  to  separate  and,  different  portions  of 
the  claim,  each  party  may  pay  for  his  portion  of  the  claim, 
*  *  *  and  patents  shall  issue  to  the  several  parties  according 
to  their  respective  rights."  So  it  distinctly  appears  that,  not- 
withstanding the  provision  in  reference  to  the  rights  of  the 
locators  to  the  possession  of  the  surface  ground  within  their 
locations,  it  was .  perceived  that  locations  would  overlap,  that 
conflicts  would  arise,  and  a  method  is  provided  for  the  adjust- 
ment of  such  disputes.  And  this,  too,  it  must  be  borne  in  mind 
is  a  statutory  provision  for  the  final  determination,  and  is  sup- 
plementary to  that  right  to  enforce  temporary  possession, 
which,  in  accordance  with  the  rules  and  regulations  of  mining 
districts,  has  always  been  recognized. 

This  question  is  not  foreclosed  by  any  decisions  of  this  court, 
as  suggested  by  counsel.  It  is  true,  there  is  language  ia  some 
opinions  which,  standing  alone,  seems  to  sustain  the  contention. 
Thus,  in  Belk  v.  Meagher,  104  U.  S.  279,  284,  it  is  said : 

"Mining  claims  are  not  open  to  relocation  until  the  rights  of 
a  former  locator  have  come  to  an  end,  A  relocator  seeks  to 
avail  himself  of  mineral  in  the  public  lands  which  another  has 
discovered.  This  he  cannot  do  until  the  discoverer  has  in  law 
abandoned  his  claim,  and  left  the  property  open  for  another  to 
take  up.  The  right  of  location  upon  the  mineral  lands  of  the 
United  States  is  a  privilege  granted  by  congress,  but  it  can  only 
be  exercised  within  the  limits  prescribed  by  the  grant.  A  loca- 
tion can  only  be  made  where  the  law  allows  it  to  be  done.  Any 
attempt  to  go  beyond  that  wUl  be  of  no  avail.    Hence  a  re- 

819 


40  LAW  OP  MINES  AND  MINING 

location  on  lands  actually  covered  at  the  time  by  another  valid 
and  subsisting  location  is  void;  and  this  not  only  against  the 
prior  locator,  but  all  the  world,  because  the  law  allows  no  such* 
thing  to  be  done." 

And  again,  in  Gwillim  v.  DonneUan,  115  U.  S.  45,  49,  5  Sup. 
Ct.  1112: 

"A  valid  and  subsisting  location  of  mineral  lands,  made  and 
kept  up  in  accordance  with  the  provisions  of  the  statutes  of  the 
United  States,  has  the  effect  of  a  grant  by  the  United  States  of 
the  right  of  present  and  exclusive  possession  of  the  lands  located. 
If,  when  one  enters  on  land  to  make  a  location,  there  is  another 
location  in  full  force,  which  entitles  its  owner  to  the  exclusive 
possession  of  the  land,  the  first  location  operates  as  bar  to  the 
second." 

The  question  -presented  in  each  of  those  cases  was  whether  a 
second  location  is  effectual  to  appropriate  territory  covered  by  a 
prior  subsisting  and  valid  location,  and  it  was  held  it  is  not.  Of 
thje  con'eetness  of  those  decisions  there  can  be  no  doubt.  A  valid 
location  appropriates  the  surface,  and  the  rights  given  by  such 
location  cannot,  so  long  as  it  remains  in  force,  be  disturbed  by 
any  acts  of  third  parties.  Whatever  rights  on  or  beneath  the 
surface  passed  to  the  first  locator  can  in  no  manner  be  dimin- 
ished or  affected  by  a  subsequent  location.  But  that  is  not  the 
question  here  presented.  Indeed,  the  form  in  which  it  is  put 
excludes  any  impairment  or  disturbance  of  the  substantial  rights 
of  the  prior  locator.  The  question  is  whether  the  lines  of  a 
junior  lode  location  may  be  laid  upon  a  valid  senior  location 
for  the  purpose  of  defining  or  securing  "underground  or  extra- 
lateral  rights  not  in  conflict  with  any  rights  of  the  senior  loca- 
tion." In  other  words,  in  order  to  comply  with  the  statute, 
which  requires  that  the  end  Unes  of  a  claim  shall  be  parallel, 
and  in  order  to  secure  all  the  unoccupied  surface  to  which  it  is 
entitled,  with  all  the  underground  rights  which  attach  to  pos- 
session and  ownership  of  the  surface,  may  a  junior  locator  place 
an  end  line  within  the  limits  of  a  prior  location? 

In  that  aspect  of  the  question  the  decisions  referred  to,  al- 
though the  language  employed  is  general  and  broad,  do  not 
sustain  the  contention  of  counsel.  This  distinction  is  recognized 
in  the  text-books.  Thus,  in  1  Lindl,  Mines,  §363,  the  author 
says:  (quotation  follows). 
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It  wiU  be  seen  that  while  the  author  denies  the  right  of  a 
second  locator  to  enter  upon  the  ground  segregated  by  the  first 
location,  he  recognizes  the  fact  that  overlapping  locations  are 
frequent,  and  declares  the  invalidity  of  the  second  location  so 
far  as  it  affects  the  rights  vested  in  the  prior  locator,  and  in 
that  he  follows  the  cases  from  which  we  have  quoted. 

The  practice  of  the  land  department  has  been  in  harmony 
with  this  view.  The  patents  which  were  issued  in  this  case  for 
th,e  Last  Chance  and  New  York  claims  give  the  entire  boundaries 
of  the  original  locationis,  and  except  from  the  grant  those  por- 
tions included  within  prior  valid  locations.  So  that  on  the  face 
of  each  patent  appears  the  original  survey  with  the  parallel  end 
lines,  the  territory  granted,  and  the  territory  excluded.  The 
instructions  from  the  land  department  to  the  surveyors  general 
have  been  generally  in  harmony  with  this  thought.  Thus,  in  a 
letter  from  the  commissioner  of  the  land  office  to  the  surveyor 
general  of  Colorado  of  date  November  5,  1874,  reported  in  1 
Copp's  Landowner  (page  133),  are  these  instructions:' 

"In  this  connection  I  would  state  that  the  surveyor  general 
has  no  jurisdiction  in  the  matter  of  deciding  the  respective  rights 
of  parties  in  cases  of  conflicting  claims. 

"Each  applicant  for  a  survey  under  the  mining  act  is  entitled 
to  a  survey  of  the  entire  mining  claim  as  located,  if  held  by  him 
in  accordance  with  the  local  laws  and  congressional  enactments. 

"If  in  running  the  exterior  boundaries  of  a  claim,  it  is  found 
liiat  two  surveys  conflict,  the  plat  and  fleld  notes  should  show 
the  extent  of  the  conflict,  giving  the  area  which  is  embraced  in 
bo  i  surveys,  and  also  the  distances  from  the  established  comers 
at  which  the  exterior  boundaries  of  the  respective  surveys  inter- 
sect each  other." 

Again,  in  a  general  circular  issued  by  the  land  department 
on  November  16, 1882,  found  in  9  Copp's  Landowner  (page  162), 
it  is  said: 

"The  regulations  of  this  office  require  that  the  plats  and  field 
notes  of  surveys  of  mining  claims  shall  disclose  all  conflicts  be- 
tween such  surveys  and  prior  surveys,  giving  the  areas  of  con- 
flicts. 

"The  rule  has  not  been  properly  observed  in  all  cases.  Tour 
attention  is  invited  to  the  following  particulars,  which  should 
be  observed  in  the  survey  of  every  mining  claim : 
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"(1)  The  exterior  boundaries  of  the  claim  should  be  repre- 
sented on  the  plat  of  survey  and  in  the  field  notes. 

"(2)  The  intersections  of  the  lines  of  the  survey,  -with  the 
lines  of  conflicting,  prior  surveys,  should  be  noted  in  the  field 
notes  and  represented  upon  the  plat. 

"(3)  Conflicts  with  unsurveyed  claims,  where  the  applicant 
for  survey  does  not  claim  the  area  in  conflict,  should  be  shown 
by  actual  survey.  ^ 

"(4)  The  total  area  of  the  claim  embraced  by  the  exterior 
boundaries  should  be  stated,  and  also  the  area  in  conflict  with, 
each  intersecting  survey,  substantially  as  follows." 

Again,  on  August  2,  1883,  in  a  letter  from  the  acting  commis- 
sioner to  the  surveyor  genera,l  of  Arizona,  reported  in  10  Copp  's 
Landowner,  p.  240,  it  is  said: 

"You  state,  and  it  is  shown  to  be  so  by  said  diagram,  that 
the  said  Grand  Dipper  lode,  so  located,  is  a  four-sided  figure 
with  parallel  end  lines,  the  provisions  of  section  2320,  Eev.  St. 
U.  S.,  being  fully  complied  with. 

•'The  survey  of  the  claim  made  by  the  deputy  surveyor  cuts 
off  a  portion  of  the  right  end,  shown  to  be  in  conflict  with  the 
Emerald  lode,  the  easterly  end  line  of  the  Emerald  claim  thus 
becoming  one  of  the  boundary  lines  of  the  said  'Grand  Dipper,' 
and  not  parallel  to  the  easterly  end  line  of  the  Grand  Dipper 
survey. 

"I  cannot  see  how  you  can  give  your  approval  to  such  survey. 
No  reason  exists  why  the  survey  lines  should  not  conform  directly 
to  the  lines  of  the  location,  they  being  properly  run  in  the  first 
instance." 

It  is  true  that  on  December  4, 1884,  a  circular  letter  was  issued 
by  the  land  department  which  slightly  qualifies  the  general  in- 
structions previously  issued.  So  that  it  may,  perhaps,  be  truth- 
fully said  that  the  practice  of  the  land  department  has  not  been 
absolutely  uniform;  and  yet  the  descriptions  which  are  found 
in  the  patents  before  us  show  that,  notwithstanding  the  circular 
of  1884,  the  former  practice  still  obtains. 

It  may  be  said  that  tlje  statute  gives  to  the  first  locator  the 
right  of  exclusive  possession ;  that  an  entry  upon  that  territory 
with  a  view  of  making  a  subsequent  loca,tion  and  marking  on  the 
ground  its  end  and  side  lines  is  a  trespass;  and  that  to  justify 
such  an  entry  is  to  sanction  a  forcible  trespass,  and  thus  precipi- 
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tate  a  breach  of  the  peace.  But  no  such  conclusion  necessarily 
follows.  The  case  of  Atherton  v.  Fowler,  96  U.  S.  513,  illus- 
trates this.  It  appeared  that  one  Page  was  in  lawful  possession 
of  certain  premises  claimed  under  a  Mexican  grant,  though  his 
title  had  not  been  confirmed  by  any  act  of  congress;  that  while 
so  in  possession  a  party  of  persons,  who  had  no  interest  or  claim 
to  any  part  of  the  land,  invaded  it  by  force,  tore  down  the 
fences,  dispossessed  those  who  occupied,  and  built  on  and  cul- 
tiyated  parts  of  it  under  pretense  of  establishing  a  right  of 
pre-emption  in  the  several  parts  which  they  had  so  seized.  It 
was  held  that  such  forcible  seizure  of  the  premises  gave  no  rights 
under  the  pre-emption  law,  and  it  was  said  (page  516) : 

"II;  is  not  to  be  presumed  that  congress  intended,  in  the  re- 
mote regions  where  these  settlements  are  made,  to  invite  forcible 
invasion  of  the  premises  of  another,  in  order  to  confer  the  gratu- 
itous right  of  preference  of  purchase  on  the  invaders.  In  the 
parts  of  the  country  where  these  pre-emptions  are  usually  made, 
the  protection  of  the  law  to  rights  of  person  and  property  is 
generally  but  imperfect  under  the  best  of  circumstances'.  It 
cannot,  therefore,  be  believed,  without  the  strongest  evidence,  that 
congress  has  extended  a  standing  invitation  to  the  strong,  the 
daring,  and  the  unscrupulous  to  dispossess  by  force  the  weak  and 
the  timid  from  actual  impro^'ements  on  the  public  lands,  in  order 
that'  the  intentional  trespasser  may  secure  by  these  means  the 
preferred  right  to  buy  the  land  of  the  government  when  it  comes 
into  market." 

But  while  thus  declaring  that  it  cannot  be  presumed  that  con- 
gress countenanced  any  such  forcible  seizure  of  premises,  the 
court  also  observed  (page  516) : 

"Undoubtedly,  there  have  been  cases,  and  may  be  ca§es  again, 
where  two  persons  making  settlement  on  different  parts  of  the 
same  quarter  section  of  land  may  present  conflicting  claims  to 
the  right  of  pre-emption  of  the  whole  quarter  section,  and  neither 
of  them  be  a  trespasser  upon  the  possession  of  the  other,  for  the 
reason  that  the  quarter  section  is  open,  uninclosed,  and  neither 
party  interferes  with  the  actual  possession  of  the  other.  In  such 
cases,  the  settlement  of  the  latter  of  1;he  two  may  be  bona  fide 
for  many  reasons.  The  first  party  may  not  have  the  qualifications 
necessary  to  a  pre-emptor,  or  he  may  have  pre-empted  other 
land,  or  he  may  have  permitted  the  time  for  filing  his  declara- 
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tion  to  elapse,  in  which  case  the  statute  expressly  declares  that 
another  person  may  become  pre-emptor,  or  it  may  not  be  known 
that  the  settlements  are  on  the  same  quarter." 

The  distinction  thus  suggested  is  pertinent  here.  A  party 
who  is  in  actual  possession  of  a  valid  location  may  maintain  that 
possession,  and  exclude  every  one  from  trespassing  thereon,  and 
no  one  is  at  liberty  to  forcibly  disturb  his  possession  or  enter 
upon  the  premises.  At  the  same  time  the  fact  is  also  to  be  recog- 
nized that  these  locations  are  generally  made  upon  lands  open, 
iminclosed,  and  not  subject  to  any  full  actual  occupation,  where 
the  limits  of  possessory  rights  are  vague  and  imcertain,  and 
where  the  validity  of  apparent  locations  is  unsettled  and  doubt- 
ful. Under  those  circumstances  it  is  not  strange — on  the  con- 
trary, it  is  something  to  be  expected  and,  as  we  have  seen,  is 
a  common  experience — ^that  conflicting  locations  are  made,  one 
overlapping  another,  and  sometimes  the  overlap  repeated  by 
many  different  locations.  And  while,  in  the  adjustment  of  those 
conflicts,  the  rights  of  the  first  locator  to  the  surface  within  his 
location,  as  weU  as  to  veins  beneath  his  surface,  must  be  secured 
and  confirmed,  why  should  a  subsequent  location  be  held  abso- 
lutely void  for  all  purposes,  and  wholly  ignored?  Recognizing 
it  so  far  as  it  establishes  the  fact  that  the  second  locator  has  made 
a  claim,  and  ia  makiag  that  claim  has  located  parallel  end  liues, 
deprives  the  first  locator  of  nothing.  Certainly,  if  the  rights 
of  the  prior  locator  are  not  infringed  upon,  who  is  prejudiced 
by  awarding  to  the  second  locator  all  the  benefits  which  the 
statute  gives  to  the  making  of  a  claim?  To  say  that  the  subse- 
quent locator  must — ^when  it  appears  that  his  lines  are  to  any 
extent  upon  territory  covered  byi  a  prior  valid  location — go 
through  ,the  form  of  making  a  relocation,  simply  works  delay, 
and  may  prevent  hjm,  as  we  have  seen,  from  obtaining  an  amount 
of  surface  to  which  he  is  entitled,  unless  he  abandons  the  under- 
ground and  extralateral  rights  which  are  secured  only  by  parallel 
end  lines. 

In  this  connection  it  may  be  properly  inquired,  what  is  the 
significance  of  parallel  end  lines?  Is  it  to  secure  to  the  locator 
in  all  cases  a  tract  in  the  shape  of  a  parallelogram?  Is  it  that 
the  surveys  of  mineral  land  shall  be  like  the  ordinary  public 
surveys  ia  rectangular  form,  capable  of  easy  adjustment,  and 
showing  upon  a  plat  that  even  measurement  which  is  so  marked 
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a  feature  of  the  range,  township,  and  section  system?  Clearly 
not.  "While  the  contemplation  of  congress  may  have  been  that 
every  location  should  be  in  the  form  of  a  parallelogram,  not  ex- 
ceeding 1,500  by  600  feet  in  size,  yet  the  purpose  also  was  to  per- 
mit the  location  in  such  a  way  as  to  secure  not  exceeding  1,500 
feet  of  the  length  of  a  discovered  vein,  and  it  was  expected  that 
the  locator  would  so  place  it  as,  in  his  judgment,  would  make 
the  location  lengthwise  cover  the  course  of  the  vein.  There  is 
no  command  that  the  side  lines  shaU  be  parallel,  and  the  requisi- 
tion that  the  end  lines  shall  be  parallel  was  for  the  purpose  of 
bounding  the  underground  extralateral  rights  which  the  owner  of 
the  location  may  exercise.  He  may  pursue  the  vein  downward  out- 
side the  side  lines  of  his  location,  but  the  limits  of  his  right  are 
not  to  extend  on  the  course  of  the  vein  beyond  the  end  lines 
projected  downward  through  the  earth.  His  rights  on  the  sur- 
face are  bounded  by  the  several  lines  of  his  location,  aijd  the  end 
lines  must  be  parallel,  in  order  that  going  downward  he  shall 
acquire  no  further  length  of  the  vein  than  the  planes  of  those 
lines  extended  downward  inclose.  If  the  end  lines  are  not  par- 
allel, then,  following  their  planes  downward,  his  rights  will  be 
either  converging  and  diminishing  or  diverging  and  increasing 
the  further  he  descends  into  the  earth.  In  view  of  this  purpose 
and  effect  of  the  parallel  end  lines,  it  matters  not  to  the  prior 
locator  where  the  end  lines  of  the  junior  location  are  laid.  No 
matter  where  they  may  be,  they  do  not  disturb  to  the  slightest 
his  surface  or  underground  rights. 

For  these  reasons,  therefore,  we  are  of  opinion  that  the  first 
question  must  be  answered  in  the  affirmative. 

It  may  be  observed  in  passing  that  the  answer  to  this  ques- 
tion does  not  involve  a  decision  as  to  the  full  extent  of  the  rights 
beneath  the  surface  which  the  junior  locator  acquires.  In  other 
words,  referring  to  the  «  *  *  diagram,  p.  826,  the  inquiry 
is  not  whether  the  owners  of  the  Last  Chance  have  a  right  to 
pursue  the  vein  as  it  descends  into  the  ground  south  of  the  dotted 
line  r,  s,  even  though  they  should  reach  a  point  in  the  descent  in 
which  the  rights  of  the  owners  of  the  New  York,  the  prior  loca- 
tion, have  ceased.  It  is  obvious  that  the  line  e,  h,  the  end  line  of 
the  New  York  claim,  extended  downward  into  the  earth  wiU  at  a 
certain  distance  pass  to  the  south  of  the  line  r,  s,  and  a  triangle  of 
the  vein  wUl  be  formed  between  the  two  lines,  which  does  not  pass 
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to  the  owners  of  the  New  York.  The  question  is  not  distinctly 
presented  whether  that  triangular  portion  of  the  vein  up  to  the 
limits  of  the  south  end  line  of  the  Last  Chance,  b,  c,  extended 
vertically  into  the  earth,  belongs  to  the  owners  of  the  Last 
Chance  or  not,  and  therefore  we  do  not  pass  upon  it.  Perhaps 
the  rights  of  the  junior  locator  below  the  surface  are  limited  to 
the  length  of  the  vein  within  the  surface  of  the  territory  patented 
to  him,  but  it  is  unnecessary  now  to  consider  that  matter.    All 


$ui&.^9ooft.^/C^ 


that  comes  fairly  within  the  scope  of  the  question  before  us  is 
the  right  of  the  owners  of  the  Last  Chance  to  pursue  the  vein 
as  it  dips  into  the  earth  westwardly  between  the  line  a,  d,  t  and 
the  line  r,  s,  and  to  appropriate  so  much  of  it  as  is  not  held 
by  the  prior  location  of  the  New  York,  and  to  that  extent  only  is 
the  question  answered.     The  junior  locator  is  entitled  to  have 
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the  benefit  of  making  a  location  with  parallel  end  lines.  The 
•  extent  of  that  benefit  is  for  further  consideration. 

The  second  question  needs  no  other  answer  than  that  which  is 
contained  in  the  discussion  we  have  given  to  the  first  question, 
and  we  therefore  pass  it. 

The  third  question  i^  also  practically  answered  by  the  same 
considerations,  and,  in  the  view  we  have  taken  of  the  statutes, 
the  easterly  side  of  the  New  York  lode  mining  claim  is  not  the 
end  line  of  the  Last  Chance  lode  mining  claim. 

The  fourth  question  presents  a  matter  of  importance,  particu- 
larly in  view  of  the  inferences  which  have  been  drawn  by  some 
trial  courts,  state  and  national,  from  the  decisions  of  this  court. 
That  question  is: 

"If  the  apex  of  a  vein  crosses  one  end  line  and  one  side  line 
of  a  lode  mining  claim,  as  located  thereon,  can  the  locator  of 
such  vein  follow  it  upon  its  dip  beyond  the  vertical  side  line 
of  his  location?"  > 

The  decisions  to  which  we  refer  are  Mining  Co.  v.  Tarbet,  98 
U.  S.  463 ;  Iron  Silver  Min.  Co.  v.  Elgin  Mining  &  Smelting  Co., 
118  U.  S.  196,  6  Sjip.  'Ct.  1177;  Argentine  Min.  Co.  v.  Terrible 
Min.  Co.,  122  U.  S.  478,  7  Sup.  Ct.  1356;  King  v.  Mining  Co., 
152  U.  S.  222,  14  Sup.  Ct.  510. 

Two  of  these  cases  have  been  already  noticed  in  this  opinion. 
In  Mining  Co.  v.  Tarbet  a  surface  location  2,600  feet  long  and 
100  feet  wide  had  been  made.  This  location  was  so  made  on 
the  supposition  that  it  followed  lengthwise  the  course  of  the 
vein,  and  the  claim  was  of  the  ownership  of  2,600  feet  in  length 
of  such  vein.  Subsequent  explorations  developed  that  the  course 
of  the  vein  was  at  right  angles  to  that  which  had  been  supposed, 
and  that  it  crossed  the  side  lines,  so  that  there  was  really  but  100 
feet  of  the  length  of  the  vein  within  the  surface  area.  It  was 
held  that  the  side  lines  were  to  be  regarded  as  the  end  lines. 
In  Iron  Silver  Min.  Co.  v.  Elgin  Min.  Co.  the  location  was  in 
the  form  of  a  horseshoe.  The  end  lines  were  not  parallel.  The 
location  was  quite  irregular  in  form,  and,  inasmuch  as  one  of 
the  side  lines  was  substantially  parallel  with  one  of  the  end 
lines,  it  was  contended  that  this  side  line  should  be  considered 
an  end  line,  and  this  although  the  vein  did  not  pass  through 
such  side  line.  But  the  court  refused  to  recognize  any  such 
contention,  and  held  that  the  end  lines  were  those  which  were 
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in  fact  end  lines  of  the  claim  as  located,  and  that,  as  they  were 
not  parallel,  there  was  no  right  to  follow  the  vein  on  its  dip 
beyond  the  side  lines.  In  Argentine  Min,  Co.  v.  Terrible  Min. 
Co.,  the  claims  of  the  plaintiff  and  defendant  crossed  each 
other,  and  in  its  decision  the  court  affirmed  the  ruling  in  Mining 
Co.  V.  Tarbet,  saying  (page  485,  98  TJ.'S.) : 

"When,  therefore,  a  mining  claim  crosses  the  course  of  the 
lode  or  vein  instead  of  being  'along  the  vein  or  lode,'  the  end 
lines  are  those  which  measure  the  width  of  the  claim  as  it  crosses 
the  lode.  Such  is  evidently  the  meaning  of  the  statute.  The  side 
lines  are  those  which  measure  the  extent  of  the  claim  on  each 
side  of  the  middle  of  the  vein  at  the  surface." 

In  King  v.  Mining  Co.  the  prior  cases  were  reaffirmed,  and 
those  lines  which  on  the  face  of  the  location  were  apparently 
side  lines  were  adjudged  end  lines  because  the  vein  on  its  course 
passed  through  them,  the  location  being  not  along  the  course 
of  the  vein  but  across  it.  But  irt  neither  of  these  cases  was  the 
question  now  before  us  presented  or  determined.  All  that  can 
b§  said  to  have  been  settled  by  them  is:  First,  that  the  lines  of 
the  location  as  made  by  the  locator  are  the  only  lines  that  will 
be  recognized;  that  the  courts  have  no  power  to  establish  new 
lines  or  make  a  new  location ;  second,  that  the  contemplation  of 
the  statute  is  that  the  location  shall  be  along  the  course  of  the 
vein,  residing,  as  it  does,  that  a  mining  claim  "may  equal,  but 
shall  not  exceed,  1,500  feet  in  length  along  the  vein  or  lode"; 
and,  third,  that  when  subsequent  explorations  disclose  that  the 
location  has  been  made  not  along  the  course  of  the  vein,  but 
across  it,  the  side  lines  of  the  location  become  in  law  the  end 
lines.  Nothing  was  said  in  either  of  these  cases  as  to  how  much 
of  the  apex  of  the  vein  must  be  found  within  the  surface,  or 
what  rule  obtains  in  case  the  vein  crosses  only  one  end  line. 
So,  when  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S, 
683,  696,  15  Sup.  Ct.  733,  was  before  us  (in  which  the  ques- 
tion here  stated  was  presented,  but  not  decided,  the  case  being 
disposed  of  on  another  ground),  we  said,  after  -referring  to  the 
prior  cases.  "But  there  has  been  no  decision  as  to  what  extra- 
territorial rights  exist  if  a  vein  enters  at  one  end  and  passes  out 
at  a  side  line." 

We  pass,  therefore,  to  an  examination  of  the  provisions  of 
the  statute.    Premising  that  the  discoverer  of  a  vein  makes  the 
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location;  that  he  is  entitled  to  make  a  location  not  exceeding 
1,500  feet  in  length  along  the  course  of  such  vein,  and  not 
exceeding  "three  hundred  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface";  that  a  location  thus  made  discloses 
end  and  side  lines;  that  he  is  required  to  make  the  end  lines 
parallel;  that  by  such  parallel  end  lines  he  places  limits  not 
merely  to  the  surface  area,  but  limits  beyond  which  below  the 
surface  he  cannot  go  on  the  course  of  the  vein ;  that  it  must  be 
assumed  that  he  will  take  all  of  the  length  of  the  vein  that  he 
can, — ^we  find  from  section  2322  that  he  is  entitled  to  "all  veins, 
lodes,  and  ledges  throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surface  lines  extended  downward 
vertically."  Every  vein  whose  apex  is  within  the  vertical  limits 
of  his  surface  lines  passes  to  him  by  virtue  of  his  location. 
He  is  not  limited  to  only  those  veins  which  extend  from  one 
end  line  to  another,  or  from  one  side  line  to  another,  or  from  one 
line  of  any  kind. to  another,  but  he  is  entitled  to  every  vein  whose 
top  or  apex  lies  within  his  surface  lines.  Not  only  is  he  entitled 
to  all  veins  whose  apexes  are  within  such  limits,  but  he  is  entitled 
to,  them  throughout  their  entire  depth,  "although  such  veins, 
lodes,  or  ledges  may  so  fa*  depart  from  a  perpendicular  in  their 
course  downward  as  to  extenjioutside  the  vertical  side  lines  of 
such  surface  locations."  Ingmher  words,  given  a  vein  whose 
apex  is  within  his  surface  limits  Jie  can  pursue  that  vein  as  far 
as  he  pleases  in  its  downward  course  outside  the  vertical  side 
lines.  But  he  can  pursue  the  vein  in  its  depth  only  outside  the 
vertical  side  lines  of  his  location,  for  the  statute  provides  that 
the  "right  of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as  lie  between 
vertical  planes  drawn  downward  as  above  described,  through  the 
end  lines  of  their  locations,  so  continued  in  their  own  direction 
that  such  planes  will  intersect  such  exterior  parts  of  such  veins 
or  lodes." 

This  places  a  limit  on  the  length  of  the  vein  beyond  which 
he  may  not  go,  but  it  does  not  say  that  he  shall  not  go  outside  the 
vertical  side  lines  unless  the  vein  in  its  course  reaches  the  ver- 
tical planes  of  the  end  lines.  Nowhere  is  it  said  that  he  must 
have  a  vein  which  either  on  or  below  the  surface  extends  from 
end  line  to  end  line  in  order  to  pursue  that  vein  in  its  dip  outside 
the  vertical  side  lines.    Naming  limits  beyond  which  a  grant  does 
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not  go  is  not  equivalent  to  saying  that  nothing  is  granted  which 
does  not  extend  to  those  limits.  The  locator  is  given  a  right 
to  pursue  any  vera  whose  apex  is  within  his  surface  limits,  on 
its  dip  outside  the  vertical  side  lines,  but  may  not  in  such  pur- 
suit go  beyond  the  vertical  end  lines.  And  this  is  all  that  the 
statute  provides.  Suppose  a  vein  enters  at  an  end  line,  but  ter- 
minates half  way  across  the  length  of  the  location,  his  right  to 
follow  that  vein  on  its  dip  beyond  the  vertical  side  lines  is  as 
plainly  given  by  the  statute  as  though  in  its  course  it  had  ex- 
tended to  the  further  end  line.  It  is  a  vein,  "the  top  or  apex 
of  which  lies  outside  of  such  surface  lines  extended  downward 
vertically."  And  the  same  is  true  if  it  enters  at  an  end  and 
passes  out  at  a  side  line. 

Our  conclusions  may  be  summed  up  in  these  propositions: 
First,  the  location  as  made  on  the  surface  by  the  locator  deter- 
mines the  extent  of  rights  below  the  surface ;  second,  the  end 
lines,  as  he  marks  them  on  the  surface,  with  the  single  exception 
hereinafter  noticed,  place  the  limits  beyond  which  he  may  not 
go  in  the  appropriation  of  any  vein  or  veins  along  their  course 
or  strike;  third,  every  vein  "the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward  vertically"  becomes 
his  by  virtue  of  his  location,  and„^e  may  pursue  it  to  any  depth 
beyond  hiis  vertical  side  lines,  ^plough  in  so  doing  he  enters 
beneath  the  surface  of  some  other  proprietor;  fourth,  the  only 
exception  to  the  rule  that  the  end  lines  of  the  location  as  the 
locator  places  them  establish  the  limits  beyond  which  he  may 
not  go  in  the  appropriation  of  a  vein  on  its  course  or  strike 
is  where  it  is  developed  that  in  fact  the  location  has  been  placed, 
not  along,  but  across,  the  course  of  the  vein.  In  such  case  the 
law  declares  that  those  which  the  locator  called  his  side  lines  are 
his  end  lines,  and  those  which  he  called  end  lines  are  in  fact 
side  lines;  aiid  this  upon  the  proposition  that  it  was  the  intent 
of  congress  to  give  to  the  locator  only  so  many  feet  of  the  length 
of  the  vein,  that  length  to  be  bounded  by  the  lines  which  the 
locator  has  established  of  his  location.  "Our  laws  have  at- 
tempted to  establish  a  rule  by  which  each  claim  shall  be  so  many 
feet  of  the  vein,  lengthwise  oi  its  course,  to  any  depth  below 
the  surface,  although  laterally  its  inclination  shall  carry  it  ever 
so  far  from  a  perpendicular."  Mining  Co.  v.  Tarbet,  98  U.  S. 
463,  468. 

830 


LEADING  ILLUSTRATIVE   CASES  51 

These  conclusions  find  support  in  the  following  decisions: 
Stevens  v.  "Williams,  1  McCrary,  480,  490,  Fed.  Cas.  No.  13,413, 
in  which  is  given  the  charge  of  Mr.  Justice  Miller  to  a  jury. 
*  *  *  Wakeman  v.  Norton  (decided  by  the  supreme  court  of 
Colorado,  Jime  1,  1897),  49  Pac.  283,  in. which  Mr.  Justice  God- 
dard,  whose  opinions,  by  virtue  of  his  long  experience  as  trial 
judge  in  the  mining  districts  of  LeadviUe  and  Aspen,  as  well  as 
on  the  supreme  bench  of  the  state,  are  entitled  to  great  consider- 
ation, said  (page  286) :  "In  instructing  the  jury  that,  in  order 
to  give  any  extralateral  rights,  it  was  essential  that  the  apex  or 
top  of  a  vein  should  on  its  course  pass  through  both  end  lines  of 
a  claim,  the  court  imposed  a  condition  that  has  not  heretofore 
been  announced  as  an  essential  to  the  exercise  of  such  right  in 
any  of  the  adjudicated  cases."  Fitzgerald  v.  Clark,  17  Mont. 
100,  42  Pac.  273, — a  case  now  pending  in  this  court  on  writ  of 
error.  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.  (court  of  appeals. 
Ninth  circuit,  decided  by  Circuit  Judge  McKenna,  now  a  justice 
of  this  court,  Circuit  Judge  Gilbert,  and  District  Judge  Hawley) , 
7  U.  S.  App.  463,  4  C.  C,  A.  329,  and  54  Fed.  284.  Consolidated 
Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co.  (circuit  court, 
Northern  district,  California,  decided  by  Hawley,  District 
Judge),  63  Fed.  540.  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co. 
(circuit  court,  district  of  Idaho).  *  *  *  71  Fed.  848,  851. 
Carson  City  Gold  &  Silver  Min.  Co.  v.  North  Star  Min.  Co.  (cir- 
cuit court.  Northern  district  of  California,  decided  by  Beatty, 
District  Judge),  73  Fed.  597.  Eepublican  Min.  Co.  v.  Tyler  Min, 
Co.  (circuit  court  of  appeals.  Ninth  circuit,  decided  by  Circuit 
Judges  Gilbert  and  Eoss  and  Distriet  Judge  Hawley),  48  U.  S. 
App.  213,  25  C.  C.  A.  178,  and  79  Fed.  733.  See,  also  2  Lindl. 
,  Mines,  §  591. 

The  fourth  question,  therefore,  is  answered  in  the  affirmative. 

The  fifth  question,  in  effect,  seeks  from  this  court  a  decision 
of  the  whole  case,  and  therefore  is  not  one  which  this  court  is 
called  upon  to  answer.  Cross  v.  Evans,  167  U.  S.  60,  17  Sup. 
Ct.  733;  Warner  v.  New  Orleans,  167  U.  S.  467, 17  Sup.  Ct.  892, 

It  wiU  therefore  be  certified  to  the  court  of  appeals  that  the 
first  question  is  answered  in  the  affirmative,  the  third  in  the  nega- 
tive, the  fourth  in  the  affirmative.  The  second  and  fifth  are  not 
answered. 
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CHAPTER  VI. 

THE  LOCATION  OF  PLACERS,  TUNNEL  RIGHTS  AND 

MILL  SITES. 

Tunnel  Rights. 

CREEDE   &  CRIPPLE   CREEK   M.   &  M.   CO.   v.   UINTA 
TUNNEL  MIN.  &  TRANS.  CO. 

196  U.  S.  337,  25  Sup.  Ct.  266.    1905. 

MR.  JUSTICE  BREWER.  *  *  *  The  matter  to  be  deter- 
mined is  the  sufficiency  of  the  defenses  pleaded  and  stricken 
out.  *    *    *. 

In  a  general  way  it  may  be  said  that  the  defenses  which 
were  stricken  out  were  a  priority  of  right  and  an  estoppel. 
We  quote  these  paragraphs  from  the  answer: 

"It  further  avers  that  the  patent  of  the  United  States  issued 
for  said  Ocean  Wave  and  Little  Mary  lodes  and  lode  mining 
claims  was  issued  subject  to  the  act  of  Congress  in  reference 
to  tunnel  rights,  and  subject  to  the  laws  of  the  state  of 
Colorado  in  reference  to  the  right  to  run  tunnels  through 
ground  that  may  be  patented,  for  the  purpose  of  reaching 
territory  that  belongs  to  tunnel  owners  beyond  such  patented 
claims,  and  subject  to  thfe  rights  which  the  defendant,  The 
Uinta  Tunnel  Mining  &  Transportation  Company  and  its 
grantors,  had  acquired  by  reason  of  the  location  of  said  Uinta ' 
tunnel,  and  in  and  to  any  and  all  lodes,  veins,  and  mining 
claims  that  it  might  cut  or  discover  in  driving  said  tunnel,  as 
is  guaranteed  to  the  locator  of  said  tunnel  under  and  by  vir- 
tue of  §  2323  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  1426) ;  that  the  pretended  discovery 
alleged  and  pretended  to  have  been  made  in  and  upon  said 
pretended  Ocean  Wave  and  Little  Mary  lodes  and  lode  mining 
claims,  aod  by  virtue  of  which  the  plaintiff  claims  the  right 
to  patent  the  same  under  the  laws  of  the  United  States,  was 
not  Kiade  until  long  after  the  location  of  said  Uinta  tunnel, 
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and  at  the  time  said  pretended  locations  were  made  said  loca- 
tors thereof  were  advised  and  knew  that  said  tunnel  had  been 
located  and  had  been  and  was  being  prosecuted  with  due 
diligence  and  in  strict  compliance  with  the  terms  and  condi- 
tions of  the  statutes  of  the  United  States  and  of  the  state  of 
Colorado,  which  authorize  and  provide  for  the  location  and 
prosecution  of  such  tunnels,  and  which  define  and  determine 
the  rights  pertaining  thereto;  and  that  said  pretended  Ocean 
Wave  and  Little  Mary  lode  mining  claims,  so  far  as  the  same 
may  be  now  claimed  and  possessed  by  said  plaintiff,  were  taken 
and  held  subject  to  the  rights  of  this  defendant  as  owner  of 
said  Uinta  tunnel,  located  in  accordance  with  §  2323  of  the 
Revised  Statutes  of  the  United  States,  and  also  subject  to 
the  rights  of  this  defendant  to  cross  said  claims,  and  to  drive 
drifts  therein,  and  to  follow  said  lode  claims  as  located  by  this 
defendant,  and  to  reach  lode  claims  so  owned  by  this  de- 
fendant, as  hereinbefore  and  hereinafter  stated. 

"It  alleges  that  it  and  its  grantors  have  expended  in  and 
upon  said  tunnel  the  sum  of  more  than  one  hundred  and 
twenty-five  thousand  dollars  ($125,000),  and  in  addition  to 
said  expenditures  have  also  expended  upon  surface  work,  in 
improvements  and  expenses,  the  further  sum  of  not  less  than 
ten  thousand  dollars  ($10,000). 

"It  alleges  that  its  work  and  the  work  of  its  said  grantors 
in  and  upon  said  tunnel  has  been  done  openly  and  without 
concealment;  that  the  same  has  been  at  all  times  prosecuted 
under  the  claim  of  the  defendant  and  its  grantors  of  the  right 
so  to  do  by  virtue  of  the  location  of  said  tunnel  and  tunnel  site 
location,  under  and  by  virtue  of  the  laws  of  the  United  States, 
and  under  the  provisions  of  §  2323, of  the  Revised  Statutes  of 
the  United  States ;  and  that  the  expenditures  thereof  and  the 
developments  made  thereon  have  been  made  in  compliance  with 
the  terms  and  provisions  of,  and  in  reliance  upon,  said  statute. 

"That  the  plaintiff,  by  permitting  and  allowing  this  de- 
fendant to  expend  more  than  the  sum  of  one  hundred  and 
thirty-five  thousand  dollars  ($135,000)  as  aforesaid  in  reach- 
ing, uncovering,  and  discovering  said  ore  body,  has  no  right 
to  interfere  with  the  defendant  in  operating  its  tunnel  over 
through,  and  along  said  pretended  Ocean  Wave  and  Little 
Mary  lodes  and  lode  mining  claims,  but  that,  on  the  contrary, 
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the  plaintiff,  by  its  conduct  and  actions  in  the  premises  as 
hereinabove  recited  and  set  forth,  has  permitted  and  allowed 
the  defendant  to  expend  said  sum  of  one  hundred  and  thirty- 
five  thousand  dollars  ($135,000),  and  has  permitted  and  al- 
lowed the  defendant  so  to  proceed  with  said  tunnel  through 
and  across  said  pretended  Ocean  Wave  and  Little  Mary 
lodes  and  lode  mining  claims  until  the  same  has  ripened  into 
such  a  license  and  permission  as  entitled  the  defendant  to  use 
its  said  tunnel  as  it  penetrates  said  pretended  Ocean  Wave  and 
Little  Mary  lodes  and  lode  mining  claims,  and  that  said  license 
and  permission  is  such  that  the  defendant  cannot  be  disturbed 
therein." 

It  was  also  alleged  that  the  tunnel  had  been  driven  some 
2,200  feet ;  that  it  entered  the  ground  of  the  plaintiff  at  about 
550  feet  from  its  portal,  and  in  running  through  that  ground 
the  tunnel  was  driven  625  feet,  leaving  the  plaintiff's  ground 
at  about  1,175  feet  from  the  portal;  that  after  passing  it  the 
defendant  discovered  in  the  tunnel  three  or  four  blind  lodes, 
which  it  duly  located ;  and  it  was  not  until  after  the  discovery 
and  location  of  these  lodes  that  the  plaintiff  commenced  this 
action. 

Was  there  error  in  striking  out  these  defenses  ?  By  §  2319, 
Eev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  1424),  "all  valuable 
mineral  deposits  in  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and 
open  to  exploration  and  purchase."  Until,  therefore,  the  title 
to  the  land  passes  from  the  government,  the  minerals  therein 
are  "free  and  open  to  exploration  and  purchase."  A  lode 
locator  acquires  a  vested  property  right  by  virtue  of  his 
location  (Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co.  194  U.  S. 
220,  48  L.  ed.  944,  24  Sup.  Ct.  Eep.  632);  but  what 
is  the  extent  of  that  property  right?  Section  2322  (U.  S. 
Comp.  Stat.  1901,  p.  1425)  defines  it  as  follows :  (Section 
quoted  from).  The  express  grant  to  the  locator  made  by  this 
section  includes  only  the  surface  and  the  veins  apexing  within 
the  boundaries  of  the  location.  Until,  therefore,  by  entry  and 
payment  to  the  government,  the  equitable  title  to  the  ground 
passes  to  the  locator,  he  is  in  no  position  to  question  any  rights 
of  exploration  which  are  granted  by  other  provisions  of  the 
statute.    The  fee  still  remains  in  the  government.    By  §  2320 
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(U.  ^.  Comp.  Stat.  1901,  p.  1424)  it  is  provided  that  "no  loca- 
tion of  a  mining  claim  shall  be  made  until  the  discovery  of 
the  vein  or  lode  within  the  limits  of  the  claim  located."  And 
by  §  2324  (U.  S.  Comp.  Stat.  1901,  p.  1426) :  (Section  quoted 
from) ,  Tunnel  rights  are  granted  by  §  2323  (U.  S.  Comp. 
Stat.,  p.  1426)  which  reads:  (Section  quoted  from). 

It  does  not  appear  from  the  answer  or  testimony  that  the 
tunnel  had  reached  the  boundaries  of  the  plaintiff's  claims 
prior  to  the  entry  or  even  prior  to  the  patent.  For  the  pur- 
pose of  this  case,  therefore,  we  must  assume  that,  although  its 
line  had  been  marked  out, — a  line  extending  through  the 
plaintiff's  ground, — ^yet  in  fact  no  work  had  been  done  within 
such  ground  prior  to  the  patent. 

The  propositions  upon  which  the'  plaintiff  relies  are  that  dis- 
covery is  the  initial  fact;  that  the  patent  when  issued  relates 
back  to  that  initial  fact  and  confirms  all  rights  as  of  that  date ; 
that  no  inquiry  is  permissible  as  to  the  time  of  that  discovery, 
it  being  concluded  by  the  issue  of  the  patent ;  that  such  time 
antedated  anything  done  in  or  for  the  tunnel ;  that  no  adverse 
proceedings  were  instituted  after  it  had  applied  for  patent, 
and  that,  therefore,  its  right  became  vested  in  the  ground,  the 
same  right  which  any  other  landowner  has,  and  which  could 
not  be  disturbed  by  the  defendant  by  means  of  its  tunnel.  St. 
Louis  Min.  &  Mill.  Co.  v.  Montana  Min,  Co.,  194  U.  S.  235,  48 
L.  ed.  953,  24  Sup.  Ct.  Rep.  654. 

On  the  other  hand,  defendant  contends  that  as  the  first 
record  in  any  oflSce  of  the  government  was  the  record  of  the 
entry  on  August  5,  1893,  the  patent  issued  in  an  ex  parte  pro- 
ceeding is  conclusive  only  that  every  preceding  step,  including 
discovery,  had  then  been  taken;  that  it  in  fact  located  its 
tunnel  site  prior  to  any  discovery  or  marking  on  the  ground 
of  plaintiff's  claim;  that  it  was  not  called  upon  to  adverse 
plaintiff's  application  for  a  patent,  because  no  patent  is  ever 
issued  for  a  tunnel,  and  it  had  not  then  discovered  any  veins 
within  its  tunnel;  that  plaintiff,  with  full  knowledge  of  de- 
fendant's tunnel  location,  permitted  the  driving  of  the  txmnel 
through  its  ground  and  beyond,  at  an  expenditure  of  $135,000, 
and  made  no  objection  until  the  discovery  of  the  veins  beyond 
its  ground,  and  then,  for  the  first  time,  and  to  prevent  de- 
fendant from  developing  such  veins,  brought  this  action,  and 
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that  by  such  acquiescence  it  was  now  estopped  to  question 
defendant's  use  of  the  tunnel. 

Obviously  the  parties  divide  as  to  the  effect  of  plaintiff's 
patent.  The  circuit  court  held  with  the  plaintiff,  the  court 
of  appeals  with  the  defendant.  It  may  be  conceded  that  a 
patent  is  conclusive  that  the  patentee  has  done  all  required 
by  law  as  a  bbndition  of  the  issue ;  that  it  relates  to  the  initia- 
tion of  the  patentee's  right,  and  cuts  off  all  intervening  claims. 
It  may  also  be  conceded  that  discovery  of  mineral  is  the  initial 
fact.  But  when  did  the  initial  fact  take  place  ?  Are  all  other 
parties'  concluded  by  the  locator's  unverified  assertion  of  the 
date  or  the  acceptance  by  the  government  of  his  assertion  as 
sufScient,  with  other  matters,  to  justify  the  issue  of  a  patent? 
Undoubtedly,  so  far  as  the  question  of  time  is  essential  to  the 
right,  the  patent  is  conclusive,  but  is  it  beyond  that? 

In  order  to  reach  a  clear  understanding  of  the  question  it 
seems  necessary  to  consider  the  legislation.  Three  things  are 
provided  for :  discovery,  location,  and  patent.  The  first  is  the 
primary,  the  initial  fact.  The  others  are  dependent  upon  it, 
and  are  the  machinery  devised  by  Congress  for  securing  to 
the  discoverer  of  mineral  the  full  benefit  of  his  discovery. 
Chap.  6  of  Title  32,  Rev.  Stat.,  is  devoted  to  the  subject  of 
"Mineral  Lands  and  MiningJElesources."  The  first  section, 
2318  (IT.  S.  Comp.  Stat.  1901,"p.  1423),  reserves  mineral  lands 
for  sale,  except  as  expressly  directed.  The  next  provides  that 
all  valuable  mineral  deposits  in  government  lands  shall  be 
free  and  open\o  exploration  and  purchase,  and  the  lands  in 
which  they  are  found  to  occupation  and  purchase.  In  the' next 
it  is  declared  that  no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the 
claim.  The  whole  scope  of  the  chapter  is  the  acquisition  of 
title  from  the  United  States  to  mines  and  mineral  lands,  the 
discovery  of  the  mineral  being,  as  stated,  the  initial  fact. 
Without  that  no  rights  can  be  acquired.  As  said  by  Lindley, 
in  his  work  on  Mines,  2d  ed.,  vol.  1,  §  335:  (See  same  quota- 
tion in  Lawson  v.  U.  S.  Mining  Co.  preceding,  which  may  be 
found  on  page  796). 

Location  is  the  act  or  series  of  acts  by  which  the  right  of 
exclusive  possession  of  mineral  veins  and  the  surface  of  min- 
eral lands  is  vested  in  the  locator.    For  this  the  only  require- 

836 


LEADING  ILLUSTRATIVE   CASES  57 

ment  made  by  Congress  is  the  marking  on  the  surface  of  the 
boundaries  of  the  claim.  By  §  2324  (U.  S.  Comp.  Stat.  1901, 
p.  1426),  however,  Congress  recognized  the  validity  of  any 
regulations  made  by  the  miners  of  any  mining  district  not  in 
conflict  with  the  laws  of  the  United  States  or  the  laws  of 
the  state  or  territory  within  which  the  district  is  situated. 
This  is  held  to  authorize  legislation  by  the  state.  Thus,  in 
Belk  V.  Meagher,  104  U.  S.  279,  284,  26  L.  ed.  735,  737,  it  was 
said: 

"A  location  is  not  made  by  taking  possession  alone,  but  by 
working  on  the  ground,  recording,  and  doing  whatever  else 
is  required  for  that  purpose  by  the  acts  of  Congress  and  the 
local  laws  and  regulations." 

In  Kendall  v.  San  Juan  Silver  Min.  Co.,  144  U.  S.  658,  664, 
36  L.  ed.  583,  585, 12  Sup.  Ct.  Rep.  779,  781,  is  this  language : 

"Section  2324  of- the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  1426)  makes  the  manner  of  locating  mining  claims  and 
recording  them  subject  to  the  laws  of  the  state  or  territory, 
and  the  regulations  of  each  mining  district,  when  they  are  not 
in  conflict  with  the  laws  of  the  United  States." 

See  also  Erhardt  v.  Boaro,  113  U.  S.  527,  533,  534,  535, 
28  L.  ed.  1113,  1115,  1116,  5  Sup.  Ct.  Rep.  560;  Butte  City 
"Water  Co.  v.  Baker,  196  U.  S.  119,  25  Sup.  Ct.  Rep.  221,  49 
L.  ed.  409. 

And  many  territories  and  states  (Colorado  among  the  num- 
ber) have  made  provisions  in  respect  to  the  location  other 
than  the  mere  marking  on  the  ground  of  the  boundaries  of 
the  claim.  So,  before  a  location  in  those  states  is  perfected, 
all  the  provisions  of  the  state  statute  as  well  as  of  the  Federal 
must  be  complied  with,  for  location  there  does  not  consist  in 
a  single  act.  In  Morrison,  Mining  Rights,  11th  ed.,  p.  37,  the 
author,  having  primarily  reference  to  the  laws  of  Colorado, 
says: 

"The  location  of  a  lode  consists  in  defining  its  position  and 
boundaries,  and  in  doing  such  acts  as  indicate  and  publish  the 
intention  to  occupy  and  hold  it  under  the  license  of  the  United 
States.  The  formal  parts  of  location  include :  1,  the  location 
notice  at  discovery;  2,  the  discovery  shaft;  3,  the  boundary 
stakes." 

In  St.  Louis  Smelting  &  Ref.  Co.  v.  Kemp,  104  U.  S.  636, 
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649,  26  L.  ed,  875,  879,  Justice  Field,  referring  to  the  fact  that 
the  terms  "location"  and  "mining  claim"  are  often  indis- 
criminately used  to  denote  the  same  thing,  says  by  way  of 
definition : 

"A  mining  claim  is  a  parcel  of  land  containing  precious 
metal  in  its  soil  or  rock.  A  location  is  the  act  of  appropriating 
such  parcel,  according  to  certain  established  rules." 

See  also  Northern  P.  R.  Co.  v.  Sanders,  1  C.  C.  A.  192, 
7  U.  S.  App.  47,  49  Fed.  129,  135. 

The  patent  is  the  instrument  by  which  the  fee-simple  title 
to  the  mining  claim  is  granted. 

Returning  now  to  the  matter  of  location  the  Colorado  stat- 
utes in  substance  require — 

"1.  To  place  at  the  point  of  discovery,  on  the  surface,  a 
notice  containing  the  name  of  the  lode,  the  name  of  the  locator, 
and  the  date  of  the  discovery. 

"2.  Within  sixty  days  from  the  discovery,  to  sink  a  dis- 
covery shaft  10  feet  deep,  showing  a  well-defined  crevice.* 

"3.  To  mark  the  surface  boundaries  by  six  posts,  one  at 
each  corner  and  one  at  the  center  of  each  side  line,  hewed  or 
marked  on  the  side  or  sides  in  towards  the  claim. 

"4.  The  disclosure  of  the  lode  in  an  open  cut,  cross  cut, 
or  tuimel  suffices  instead  of  a  10-foot  shaft. 

"5.  Within  three  months  from  date  of  discovery  he  must 
file  a  location  certificate  with  the  county  recorder  giving  a 
proper  description  of  the  claim,  and  containing  also  the  name 
of  the  lode,  the  name  of  the  locator,  the  date  of  the  locatidn, 
the  number  of  feet  in  length  on  each  side  of  the  center  of  the 
discovery  shaft,  and  the  general  course  of  the  lode."  Morri- 
son, Mining  Rights,  11th  ed.,  p.  59. 

The  issue  of  a  patent  for  a  lode  claim  in  Colorado  is  there- 
fore not  only  a  conclusive  adjudication  of  the  fact  of  the  dis- 
covery of  the  mineral  vein,  but  also  of  compliance  with  these 
several  provisions  of  its  statutes.  The  supreme  court  of  that 
state  has  decided  that  the  order  is  not  essential,  providing  no 
intervening  rights  have  accrued.  In  Brewster  v.  Shoemaker, 
28  Colo.  176, 180,  53  L.  R.  A.  793,  798,  89  Am.  St.  Rep.  188, 190, 
63  Pac.  309,  310,  it  said: 

"The  order  of  time  in  which  these  several  acts  are  performed 
is  not  of  the  essence  of  the  requirements,  and  it  is  immaterial 
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that  the  discovery  was  made  subsequent  to  the  completion  of 
the  acts  of  location,  provided,  only,  all  the  necessary  acts  are 
done  before  intervening  rights  of  third  parties  accrue.  All 
these  other  steps  having  been  taken  beiore  a  valid  discovery, 
and  a  valid  discovery  then  following,  it  would  be  a  useless  and 
idle  ceremony,  which  the  law  does  not  require,  for  the  locators 
again  to  locate  their  claim  and  refile  their  location  certificate, 
or  file  a  new  one." 

And  that  has  been  the  general  doctrine.  In  1  Lindley, 
Mines,  2d  ed.  §  330,  the  author  says : 

"The  order  in  which  the  several  acts  reqaired  by  law  are  to 
be  performed  is  non-essential,  in  the  absence  of  intervening 
rights.  The  marking  of  the  boundaries  may  precede  the  dis- 
covery, or  the  discovery  may  precede  the  marking ;  and  if  both 
are  completed  before  the  rights  of  others  intervene,  the  earlier 
act  will  inure  to  the  benefit  of  the  locator.  But  if  the  boun- 
daries are  marked  before  discovery,  the  location  wiU  date  from 
the  time  discovery  is  made." 

In  1  Snyder,  Mines,  §  354,  it  is  said : 

"While  the  general  rule  is,  as  stated  elsewhere  in  the  fore- 
going sections,  that  a  location  must  rest  upon  a  valid  dis- 
covery, yet  a  location  otherwise  good,  with  a  discovery  made 
after  location,  and  before  the  intervention  of  adverse  claims 
or  the  creation  of  adverse  rights,  will  validate  the  location 
from  the  date  of  discovery,  and  generally  from  the  first  act 
towards  claim  and  appropriation, — ^this  by  relation." 

In  Morrison,  Mining  Rights,  11th  ed.,  p.  32 : 

"If  a  location  be  made  before  discovery,  but  is  followed  by 
a  discovery  in  the  discovery  shaft,  before  any  adverse  rights 
intervene,  such  subsequent  discovery  cures  the  original  defect 
and  the  claim  is  yaUd." 

In  Re  Mitchell,  2  Land  Dec.  *752,  it  was  held  by  Commissioner 
McFarland  that,  "although  prior  to-location  no  discovery  of 
mineral  was  made  within  the  ground  claimed,  upon  a  subse- 
quent discovery  prior  to  application  for  patent  the  location 
became  good  and  sufficient,  in  the  absence  of  any  adverse 
rights." 

In  Reins  v.  Raunheim,  28  Land  Dee.  526,  529,  Secretary 
Hitchcock  declared  that  "it  is  immaterial  whether  the  discov- 
ery occurred  before  or  after  the  location,  if  it  occurred  before 
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the  rights  of  others  intervened.  Erwin  v.  Perego,  35  0.  C.  A. 
482,  93  Fed.  608." 

Reference  is  made  to  the  statement  of  Secretary  Smith  in 
Etling  V.  Potter,  17  Land  Dee.  424,  426,  as  though  that  an- 
nounced a  different  conclusion,  that  "a  location  certificate  is 
but  one  step — ^the  last  one — ^in  the  location  of  a  mining  claim. ' ' 
But  a  location  certificate  is  simply  a  certificate  required  by  the 
local  statute  or  custom  that  some  things  have  been  done,  and, 
of  course,  it  must  come  after  those  things  have  been  done. 

Again,  in  the  same  volume,  pp.  545  and  546  (Northern  P.  E. 
Co.  V.  Marshall),  ke  said: 

"In  the  location  of  a  mineral  claim,  placer  or  lode,  the  first 
requirement  of  the  law  is  a  discovery.  §§  2319,  2320  Rev. 
Stat.,  U.  S.  Comp.  Stat.  1901,  p.  1424.  All  right  inuring  to 
the  benefit  of  the  locators  are  based  upon  this  initial  act. 
Erhardt  v.  Boaro,  113  U.  S.  537,  28  L.  ed.  1116,  5  Sup.  Ct. 
Rep.  565;  United  States  v.  Iron  Silver  Min.  Co.  128  U.  S.  673, 
32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195;  O'Reilly  v.  Campbell,  116 
TJ.  S.  418,  29  L.  ed.  669,  6  Sup.  Ct.  Rep.  421.  When,  therefore, 
a  legal  location  has  been  made  on  land  returned  as  agricul- 
tural, the  slight  presumption  in  favor  of  the  return  of  the 
surveyor  general  is,  ipso  facto,  overcome,  and  the  burden  of 
proof  shifts  to  the  party  attacking  such  mineral  entry.  By 
such  discovery  and  location  it  is  demonstrated  that  the  return 
-was  erroneous,  and  it  would  be  trifling  with  physical  facts  to 
put  the  onus  on  the  locator  to  present  further  evidence  until 
it  is  shown  that,  as  a  matter  of  fact,  he  had  no  discovery." 

But  the  question  he  was  considering  was  simply  as  to  the 
burden  of  proof  between  one  claiming  land  returned  as  agri- 
cultural land  and  one  claiming  a  portion  thereof,  as  an  ap- 
parently legal  location  of  a  mineral  claim. 

In  North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Sawy.  299, 
1  Fed.  522,  531,  Judge  Sawyer,  in  charging  the  jury  said : 

"I  instruct  you  further,  that  if  a  party  should  make  a  lo- 
cation in  all  other  respects  regular,  and  in  accordance  with 
the  laws,  and  the  rules,  regulations,  and  customs  in  force  at 
the  place  at  the  time,  upon  a  supposed  vein,  before  discover- 
ing the  true  vein  or  lode,  and  should  do  sufficient  work  to 
hold  the  claim,  and  after  such  location  should  discover  the 
vein  or  lode  within  the  limits  of  the  claim  located,  before  any 
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other  party  had  acquired  any  rights  therein,  from  the  date  of 
his  discovery  his  claim  would  be  good  to  the  limits  of  his 
claim,  and  the  location  valid." 

To  the  same  effect  was  the  charge  of  the  same  judge  in 
Jupiter  Min.  Co.  v.  Bodie  Consol.  Min,  Co.  7  Sawy.  96,  11  Fed. 
666,  676. 

In  Cedar  Canyon  Consol.  Min.  Co,  v.  Yarwood,  27  "Wash.  271, 
91  Am.  St.  Rep.  841,  67  Pac.  749,  the  supreme  court  of  "Wash- 
ington ruled  that — 

"In  the  absence  of  intervening  rights,  the  fact  that  mineral 
is  not  discovered  on  a  claim  until  after  the  notice  of  location 
is  posted  and  the  boundary  marked  is  immaterial ;  and,  where  ' 
the  discovery  is  the  result  of  work  subsequently  done  by  the 
locator,  his  possessory  rights  under  his  location  are  complete 
from  the  date  of  such  discovery.  Nevada  Sierra  Oil  Co.  v. 
Home  Oil  Co.,  98  Fed.  673;  Brwin  v.  Perego,  35  C.  C.  A.  482, 
93  Fed.  608;  Jupiter  Min.  Co.  v.  Bodie  Consol.  Min,  Co.,  7 
Sawy.  96, 11  Fed.  666 ;  1  Lindley,  Mines,  §  335,  and  cases  cited." 

See  especially  Erwin  v.  Perego,  cited  in  this  quotation,  de- 
cided by  the  court  of  appeals  for  the  eighth  circuit.  Tend- 
ing in  the  same  direction  are  Thompson  v.  Spray,  72  Cal.  528, 
533,  14  Pac.  182;  Gregory  v.  Pershbaker,  73  Cal.  109,  118,  14 
Pac.  401 ;  Tuolumne  Consol.  Min.  Co.  v.  Maier,  134  Cal.  583, 
585,  66  Pac.  863. 

But  what  is  the  meaning  of  the  statute?  Its  language  is 
"no  location  of  a  mining  claim  shaU  be  made  until  the  dis- 
covery of  the  vein  or  lode  within  the  limits  of  the  claim 
located."  Does  that  require  that  a  discovery  must  be  made 
before  any  marking  on  the  ground,  especially  when,  as  under 
tlie  Colorado  statutes,  several  other  steps  in  the  process  of 
location  are  prescribed,  or  does  it  mean  that  no  location  shall 
be  considered  as  complete  until  there  has  been  a  discovery? 
Bearing  in  mind  that  the  principal  thought  of  the  chapter  is 
exploration  and  appropriation  of  mineral,  does  it  mean  any- 
thing more  than  that  the  fact  of  discovery  shall  exist  prior  to 
the  vesting  of  that  right  of  exclusive  possession  which  attends 
a  valid  location? 

This  may  be  looked  at  in  another  aspect.  Suppose  a  dis- 
covery is  not  made  before  the  marking  on  the  ground  and 
posting  of  notice,  but  is  then  made,  and  it  and  all  other  statu- 
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tory  provisions  are  complied  with  before  the  entry,  which  is 
an  application  for  the  purchase  of  the  ground, — of  what  bene- 
fit would  it  be  to  the  government  to  require  the  discoverer  to 
repeat  the  marking  on  the  ground,  the  posting  of  notice,  and 
other  acts  requisite  to  perfect  a  location?  If  everything  has 
been  done  which,  under  the  law,  ought  to  be  done  to  entitle 
the  party  to  purchase  the  ground,  wherein  is  the  government 
prejudiced  if  the  precise  order  of  those  acts  is  not  followed? 
Or,  to  go  a  step  farther,  suppose,  on  an  application  for  a 
patent,  an  adverse  suit  is  instituted,  and  on  the  trial  it 
appeared  that  the  plaintiff  in  that  suit  had  made  a  discovery 
and  taken  all  the  steps  necessary  for  a  location  in  the  statutory 
order,  although  not  until  after  the  applicant  for  the  patent  had 
done  everything  required  by  law,  would  there  be  any  justice 
in  sustaining  the  adverse  suit,  and  awarding  the  property  to 
the  plaintiff  therein,  on  the  ground  that  the  applicant  had  not 
made  any  discovery  until  the  day  after  his  marking  on  the 
ground,  and  so  the  discovery  did  not  precede  the  location  ? 

These  suggestions  add  strength  to  the  concurring  opinion  of 
three  leading  commentators  on  mining  law,  the  general  trend 
of  the  rulings  of  the  department  and  decisions  of  the  courts, 
to  the  effect  that  the  order  in  which  the  several  acts  are  done 
is  not  essential,  except  so  far  as  one  is,  dependent  on  another. 
Doubtless  a  locator  does  not  acquire  the  right  of  exclusive 
possession  unless  he  has  made  a  valid  location,  and  discovery 
is  essential  to  its  validity ;  but  if  all  the  acts  prescribed  by  law 
are  done,  including  a  discovery,  is  it  not  sacrificing  substance 
to  form  to  hold  that  the  order  of  those  acts  is  essential  to"  the 
creation  of  the  right?  It  must  be  remembered  that  the  dis- 
covery and  the  marking  on  the  ground  are  not  matters  of 
record  but  in  pais,  and,  if  disputed  in  an  adverse  suit  or  other- 
wise,  must  be  shown,  as  other  like  facts,  by  parol  testimony. 
It  must  also  be  remembered  that  the  certificate  of  location  re- 
quired by  the  Colorado  statutes  need  not  be  verified.  The  one 
in  this  case  was  not.  A  locator  might,  if  so  disposed,  place 
the  date  of  discovery  before  it  was  in  fact  made,  and  at  any 
time  within  three  months  prior  to  the  filing  of  the  certificate. 

But  it  has  been  said  that  the  question  has  been  decided  by 
this  court  adversely  to  these  views,  and  Enterprise  Min.  Co. 
v.  Rico-Aspen  Consol.  Min.  Co.,  167  U.  S.  108,  42  L.  ed.  96,  17 
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Sup.  Ct.  Rep.  762,  and  Calhoun  Gold  Min.  ,Co.  v.  Ajax  Gold 
Min.  Co.,  182  U.  S.  499,  45  L.  ed.  1200,  21  Sup.  Ct.  Rep.  885, 
are  cited.  In  the  former  case  the  question  was  as  to  when  a 
vein  discovered  in  a  tunnel  must  be  located,  and  in  the  opinion 
(p.  112,  L.  ed.,  p.  100,  Sup.  Ct.  Rep.,  p.  763)  we  said: 

"In  order  to  make  a  location  there  must  he  a  discovery;  at 
least,  that  is  the  general  rule  laid  down  in  the  statute.  Sec- 
tion 2320  (U.  S.  Comp.  Stat.  1901,  p.  1424)  provides:  'But 
no  location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located,'  The 
discovery  in  the  tunnel  is  like  a  discovery,  on  the  surface. 
Until  one  is  made  there  is  no  right  to  locate  a  claim  in  respect 
to  the  vein,  and  the  time  to  determine  where  and  how  it  shall 
be  located  arises  only  upon  the  disco-very,—- whether  such  dis- 
covery be  made  on  the  surface  or  in  the  tuniael." 

But  that  comes  far  short  of  meeting  the  question  before  us. 
It  is  undoubtedly  true  that  discovery  is  the  initial  fact.  The 
language  of  the  statute  makes  that  plain,  and  parties  may  not 
go  on  the  public  domain  and  acquire  the  right  of  possession 
by  the  mere  performance  of  the  acts  prescribed  for  a  location. 
But  the  question  here  is  whether,  if  there  be  both  a  discovery 
and  the  performance  of  all  the  acts  necessary  to  constitute 
a  location,  the  order  in. which  these  things  take  place  is  essen- 
tial to  the, right  of  exclusive  possession  which  belongs  to  a 
valid  loeatibn.  ^   ;        J     •     '■■'■■ 

In  th&'A.3|,x  C^se  the  cont^fet''wasubet-ffl^^:  mining  claims, 
on  the  Q^^e  hand,  and- a  mining  claim  and  tunnel  site,  on  the 
other.  All 'the  mining  claim:s  had  passed  to  patent.  The  plain- 
tiff in  error,  who  was  defendant  below,  held  the  junior  patent 
issued  upon  a> later  entry,  and  the  entries  of  plaintiff's  claims 
were  made  and  the  receiver's  final  receipts  issued  prior  to  the 
location  of  the  tunnel  site.  In  other  words,  the  defendant, 
admitting  that  its  right  to  a  tunnel  had  not  been  established 
by  a  location  at  the  time  of  the  entries  of  plaintiff's  claims, 
sought  to  invalidate  them  by  proof  that  there  had  been  no 
previous  discovery  of  mineral.  This  was  refused  by  the  trial 
court,  and  we  sustained  the  ruling,  saying  (p.  510,  L.  ed.,  p. 
1206,  Sup.  Ct,  Rep.,  p.  890) : 

"The  patents  were  proof  of  the  discovery,  and  related  back 
to  the  date  of  the  locations  of  the  claims.    The  patents  could 
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not  be  collaterally  attacked.  This  has  been  decided  so  often 
that  a  citation  of  cases  is  unnecessary." 

An  entry,  sustained  by  a  patent,  is  conclusive  evidence  that, 
at  the  time  of  the  entry,  there  had  been  a  valid  location,  and 
such  valid  location  implies,  as  one  of  its  conditions,  a  dis- 
covery; and  the  decision  only  went  to  the  extent  that  this 
could  not  be  challenged  by  one  who,  at  the  time  of  the  entry, 
had  made  no  location,  and  therefore  had  acquired  no  tunnel 
right.  There  is  nothing  in  this  ruling  to  conflict  with  the  views 
we  have  expressed. 

It  would  seem,  therefore,  from  this  review  of  the  authorities 
as  well  as  froim  the  foregoing  considerations  that,  as  between 
the  government  and  the  locator,  it  is  not  a  vital  fact  that  there 
was  a  discovery  of  Mineral  before  the  commencement  of  any 
of  the  steps  required  to  perfect  a  location,  and  that  if,  at  the 
time  of  the  entry,  everything  has  been  done  which  entitled 
the  party  to  an  enti^,  to  wit,  a  discovery  and  a  perfected 
location,  the  government  would  not  be  justified  in  rejecting 
the  applicjltion  on  the  ground  that  the  customary  order  of 
procedure  had  not  been  followed.  In  other  words,  the  govern- 
ment does  not,  by  accepting  the  entry,  and  confirming  it  by 
a  patent,  determine  as  to  the  order  of  proceedings  prior  to 
the  entry,  but  only  that  all  required  by  law  have  been  taken. 

If,  therefore,  the  entry  and  patent  do  not  of  themselves 
necessarily  determine  the  order  of  the  prior  proceedings,  why 
may  not  anyone  who  claims  rights  anterior  to  the  entry,  and 
dependent  upon  that  order,  show,  as  a  matter  of  fact,  what  it 
was?  One  not. a  party  to  proceedings  between  the  govern- 
ment and  the  patentee  is  Concluded  by  the  action  of  the  gov- 
ernment oilly  so  far  as  that  action  involves  a  determination. 
There  is  a  determination  by  the  fact  of  entry  and  patent  that 
there  was,  prior  to  the  entry,  a  discovery  and 'a  location.  Hav- 
ing been  so  determined,  third  parties  may  be  concluded 
thereby. 

But  it  may  be  said  that  when  the  time  of  a  particular  fact 
is  concluded  by  an  adjudication,  or  when  an  opportunity  is 
presented  for  such  an  adjudication,  and  not  availed  of,  the 
time  as  stated  must  be  considered  as  settled;  that  when  the 
plaintiff  applied  for  its  patent,  if  there  was  any  question  to  be 
made  by  the  defendant  of  any  statement  of  fact  made  in  the 
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location  certificate  or  other  record,  it  shonld  have  been  chal- 
lenged by  an  adverse  suit.  Failing  to  do  so,  the  fact  must  be 
considered  to  be  settled  as  stated.  Undoubtedly,  if,  in  an 
adverse  suit,  the  time  of  any  particular  matter  is  litigated,  the 
judgment  is  conclusive;  and  if  the  date  of  discovery  stated  in 
the  plaintiff's  location  certificate  had  been  challenged  in  an 
appropriate  action  brought  by  the  defendant,  and  determined 
in  favor  ©if  the  plaintiff,  there  could  be  now,  no  inquiry.  So, 
when  the  owner  of  a  lode  claim  makes  application  for  a  patent, 
and  the  owner  of  another  seeks  to  challenge  the  former's 
priority  of  right  on  account  of  the  date  of  discovery,  it  is  his 
duty  to  bring  an  adverse  suit;  and,  if  he  fails  to  do  so,  that 
question  will  be,  as  to  him,  concluded.  Such  is  the  purpose 
and  effect  of  the  adverse  proceedings. 

Is  the  same  rule  also  applicable  to  a  tunnel  site  ?  This  opens 
up  the  question  of  what  are  the  rights  and  obligations  of  the 
owner  of  a  tunnel.  And  here  these  facts  must  be  borne  in 
mind:  The  owner  of  a  tunnel  never  receives  a  patent  for  it. 
There  is  no  provision  in  the  statute  for  one,  and  none  is  in 
fact  ever  issued.  No  discovery  of  mineral  is  essential  to  create 
a  tunnel  right  or  to, maintain  possession  of  it.  A  tunnel  is 
only  a  means  of  ^exploration.  As  the  surface  is  free  and 
open  to  exploration,  so  is  the  subsurface.  The  citizen  needs 
no  permit  to  explore  on  the  surface  of  government  land 
for  mineral.  Neither  does  he  have  to  get  one  for  exploration 
beneath  the  surface  for  like  purpose.  Nothing  is  said  in  §  2323 
(U.  S.  Comp.  Stat.  1901,  p.  1426)  as  to  what  must  be  done  to 
secure  a  tunnel  right.  That  is  left  to  the  miners'  customs  or 
the  state  statutes,  and  the  statutes  of  Colorado  provide  for  a 
location  and  the  filing  of  a  certificate  of  location.  When  the 
tunnel  right  is  secured  the  Federal  statute  prescribes  its 
extent, — a  tunnel  3,000  feet  in  length  and  a  right  to  appro- 
priate the  veins  discovered  in  such  tunnel  to  the  same  extent 
as  if  discovered  from  the  surface. 

If  the  tunnel  right  was  vested  before  a  discovery  in  the 
plaintiff's  lode  claim  the  defendant  ought  to  have  the  benefit 
of  it.  The  plaintiff's  right  does  not  antedate  his  discovery;  at 
least  it  does  not  prevail  over  any  then-existing  right.  But, 
it  is  said,  the  defendant  did  not  adverse  the  plaintiff's  applica- 
tion for  a  patent ;  that  its  omission  so  to  do  precludes  it  from 
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now  asserting  si  right  prior  to  the  date  of  discovery  named  in 
the  certificstte  of  location,  just  as  a  judgment  in  an  adverse 
suit  involving  the  question  of  date  would  have  been  concliisive. 
Is  the  owner  of  a  tunnel  who  simply  seeks  to  protect  his 
tunnel,  and  has,  as  yet,  discovered  no  lode  claim,  bound'  to 
adverse  an  application  for  the  patent  of  a  1.0|;^claiA,  the  lode 
of  whi«h  was  discovered  oh  the  surface?   Iff 'is"  corimaded.  that 


the  case  of  Enterprise  Miii.'Co.  V.  Rico-Aspeii  Conaolv  Mm.  Co., 
167  U.  S:  108,  42  L.  ed.  96,  17  Sup.  Ct.  Kep.  762,  defeliis  this 
question.  But  in  that  case  th^  Mne  of  the  tunnel  did  not  enter 
the  ground  of  the  Ibde  claim,  but  ran  parallel  with  and  distant 
from  it  some  500  feet,  and  we  held  that  the  mere  possibility 
that,  in  the  line  of  the  tunnel,  might  be  discoverej^  a  vein  which 
extended  through  the  ground  of  the  distant, lode  claim,  did 
not  necessitate  ?idverse  proceedings.  Here  the  line  of  the  tun- 
nel runs  directly  through  the  ground  of  the  plaintiff,  and  the 
question  is  distinctly  presented  whether,  in  order  tp  protect  the 
right  to  that  tunnel,  the  defendant  was  called  upon  to  adverse  ? 
Whatever  might  be  the  propriety  or  advantage  of  such  action, 
the  statute  does  not  require  it.  i  ,. 

Sections  2325  and  2326  (U.  S.  Comp.  Stal  1901,  pp.  1429, 
1430)  provide  the  manner  of  obtaining  a  patent  and  for 
adverse  proceedings.  The  first  commences :  "A  patent  for  any 
land  claimed  arid  located  for  valuable  deposits  may  be  obtained 
in  the  following  manner."  This,  obviously,  does  not. refer  to 
easements  or  other  rights,  nor  the  acquisition  of  title  to  land 
generally,  but  only  to  land  claimed  and  located  for  valuable 
deposits.  Then,  after  prescribing  certain  proceedings,  the 
statute  adds:  "If  no  adverse  claim  shall  have  been  filed  with 
the  register  *  *  *  it  shall  be  assumed  that  the  applicant 
is  entitled  to  a  patent  *  *  *  and  that  no  adverse  claim 
exists."  The  "next  section  commences,  "where  an  adverse 
claim  is  filed  during  the  period  of  publication,  it  shall  be  upon 
oath  of  the  person  or  persons  making  the  same,  and  shall  show 
the  nature,  boundaries,  arid  extent  of  such  adverse  claim." 
The  section  then  authorizes  the  coriimencement  of  an  action 
by  the  adverse  claimant  and  a  stay  of  proceedings  in  the  Land 
Department  pending  such  action,  and  adds: 

"After  such  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion  thereof, 
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may,  without  giving  further  notice,  file  a  certified  Copy  of  the 
judgment  roll  with  the  register  of  the  land  ofSce,  together  with 
the  certificate  of  the  surveyor  general  that  the  requisite  amount 
of  labor  has  been  expended  or  improvements  made  thereon, 
and  the  description  required  in  other  cases,  and  shall  pay  to 
the  receiver  five  dollars  per  acre  for  his  claim,  together  with 
the  proper  fees,  whereupon  the  whole  proceedings  and  the 
judgment  roll  shall  be  certified  by  the  register  ,to  the  Commis- 
.sioner  of  the  General  Land  Office,  and  a  patent  shall  issue 
thereon  for  the  claim,  or  such  portion  thereof,  as  the  applicant 
shall  appear,  from  the  decision  of  the  court,  to  rightly  possess. 
If  it  appears  from  the  decision  of  the  court  that  several  par- 
ties are  entitled  to  separate  and  different  poi^tions  of  the  claim, 
each  party  may  pay  for  his  portion  of  the  claim,  with  the 
proper  fees,  and  file  the  certificate  and  description  by  the  sur- 
veyor general,  whereupon  the  register  shall  certify  the  pro- 
ceedings and  judgment  roll  to  the  Commissioner  of  the  General 
Land  Office,  as  in  the  preceding  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respective  rights." 

Reading  these  two  sections  together,  it  is  apparent  thdt  they 
provide  for  a  judicial  detenaination  of  a  controversy  between 
two  parties  contesting  for  the  possession  of  "land  claimed  and 
located  for  valuable  deposits;"  in  other  words,  the  decision 
of  a  conflict  between  two  mining  claims, — a  decision  which  will 
enable  the  Land  Department,  without  further  investigation, 
to  issue  a  patent  for  the  land.  A  tunnel  is  not  a  mining  claim, 
although  it  has  sometimes  been  inaccurately  called  one.  As  we 
have  seen,  it  is  only  a  means  of  exploration.  The  owner  has 
a  right  to  run  it  in  the  hope  of  finding  a  mineral  vein.  When 
one  is  found  he  is  called  upon  to  make  a  location  of  the  ground 
containing  that  vein,  and  thus  creates  a  mining  claim,  the 
protection  of  which  may  require  adverse  proceedings.  As  the 
claimant  of  the  tunnel  he  takes  no  ground  for  which  he  is 
called  upon  to  pay,  and  is  entitled  to  no  patent.  A  judgment 
in  adverse  proceedings  instituted  by  him  (if  such  proceedings 
were  required)  might  operate  to  create  a  limitation  on  the 
estatfe  of  the  applicant  for  a  patent  to  the  mining  claim,  and, 
thus  as  it  were,  engraft  an  exception  on  his  patent.  But, 
taking  the  ■"\*'hole  surface,  the  applicant  is  required  to  pay 
the  full  price  of  $5  per  acre,  with  no  deduction  because  of  the 
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tunnel.  The  statute  provides  for  no  reduction  on  account  of 
any  tunnel.  The  tunnel  owner  might  be  said  to  have  estab- 
lished his  right  to  continue  the  tunnel  through  the  lode  claim 
after  patent,— a  right  which  he  undoubtedly  had  before 
patent,  or  at  least  before  entry.  There  is  no  statutory  war- 
rant for  placing  in  a  patent  to  the  owner  of  a  lode  claim  any 
limitation  of  his  title  by  a  reservation  of  tunnel  rights.  In 
Deffeback  v.  Hawke,  115  U.  S.  392,  406,  29  L.  ed.  423,  427,  6 
Sup.  Ct.  Rep.  95,  101,  we  said: 

"The  position  that  the  patent  to  the  plaintiff  should  have 
contained  a  reservation  excluding  from  its  operation  all  build- 
ings and  improvements  not  belonging  to  him,  and  all  rights 
necessary  or*  proper  to  the  possession  and  enjoyment  of  the 
same,  has  no  support  in  any  legislation  of  Congress.  The  land 
officers,  who  are  merely  agents  of  the  law  had  no  authority  to 
insert  in  the  patent  any  other  terms  than  those  of  conveyance, 
with  recitals  showing  a  compliance  with  the  law  and  the  condi- 
tions which  it  prescribed." 

Other  limitations  in  the  full  title  granted  by  a  patent  for  a 
mineral  claim  are  recognized  in  the  statutes.  Thus,  by  §  2339 
(U.  S.  Comp.  Stat.  1901,  p.  1437),  which  is  found  in  the  same 
chapter  as  the  other  sections  quoted,  the  one  devoted  to  "Min- 
eral Lands  and  Mining  Resources,"  it  is  provided  that: 

"Whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  the  de- 
cisions of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the  same ;  and  the 
right  of  way  for  the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified  is  acknowledeged  and  con- 
firmed." 

But  it  has  never  been  supposed  that  the  owner  of  any  of 
these  rights  was  compelled  to  adverse  an  application  for  a 
patent  for  a  mining  claim,  for  they  are  not  "mining  claims." 

The  decisions  on  the  question  of  the  duty  of  the  tunnel  owner 
to  adverse  the  application  of  thie  lode  claimant  are  not  harmo- 
nious. In  Bodie  Tunnel  &  Min.  Co.  v.  Bechtel  Consol.  Min.  Co., 
1  Land  Dec.  584,  Secretary  Kirkwood  held  that  a,  tunnel  loca- 
tion was  a  mining  claim  and  necessitated  adverse  proceedings 
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to  protect  its  rights  as  against  an  applicant  for  a  lode  claim 
(see  also  Back  v.  Sierra  Nevada  Consol.  Min.  Co.,  2  Idaho,  420, 
17'Pac.  83)*,  while  the  supreme  court  of  Colorado,  in  Coming 
Tunnel  Co.  v.  Pell,  4  Colo.  507,  denied  the  right  of  a  tunnel 
owner  to  adverse  the  application  for  a  patent  for  a  lode  claim 
where  the  lode  had  not  been  discovered  in  the  tunnel,  and  the 
discovery  shaft  was  not  on  the  line  of  the  tunnel.  Lindley, 
§  725,  referring  to  the  decision  in  Enterprise  Min.  Co.  v.  Rico- 
Aspen  Consol.  Min.  Co.,  167  U.  S.  108,  42  L.  ed.  96,  17  Sup.  Ct. 
Eep.  762,  said: 

"In  the  light  of  this  decision  and  the  one  which  it  affirms, 
the  rule  may  be  thus  formulated:  "Where  a  lode  claimant 
applies  for  a  patent  to  a  location  embracing  a  lode  which  has 
previously  been  discovered  in  the  tunnel,  the  tunnel  claimant 
will  be  compelled  to  adverse  to  protect  his  rights.  A  right  in 
the  particular  lode  inures  to  the  tunnel  proprietor  immediately 
upon  its  discovery  in  the  tunnel,  which  right  is  essentially 
adverse  to  the  lode  applicant;  but  where  there  has  been  no 
discovery  in  the  tunnel,  and  it  cannot  be  demonstrated  that 
the  lode  will  be  cut  by  the  tunnel  bore,  there  is  no  necessity 
for  an  adverse  claim." 

Without  further  review  of  the  conflicting  authorities,  it 
would  seem  that  whatever  may  be  the  propriety  or  advantage 
of  an  adverse  suit,  one  cannot  be  adjudged  necessarjf  when 
Congress  has  not  specifically  required  it.  Until  the  discovery 
of  a  lode  or  vein  within  the  tunnel,  its  owner  has  only  a  possi- 
bility. He  is  like  an  explorer  on  the  surface.  Adverse  pro- 
ceedings are  called  for  only  when  one  mineral  claimant  con- 
tests the  right  of  another  mineral  claimant. 

If  the  defendant  was  not  estopped  by  a  failure  to  institute 
adverse  proceedings,  then  the  trial  court  erred  in  striking  out 
the  parts  of  the  answer  in  reference  to  the  date  of  plaintiif 's 
discovery,  and  the  judgment  of  the  court  of  appeals  was  right. 

This  conclusion  avoids  the  necessity  of  any  inquiry  as  to  the 
effect  of  the  alleged  estoppel,  and  the  judgment  of  the  Circuit 
Court  of  Appeals  is  affirmed. 
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CHAPTER  VII. 

AMENDED  LOCATIONS— RELOCATIONS  AND  ANNUAL 

LABOR. 

Relocation. 

SWANSON  V.  SEARS. 

224  U.  S.  180,  32  Sup.  Ct.  455.    1912. 

MR.  JUSTICE  HOLMES.  *  *  *  The  argument  for  the 
plaintiff  is  a  vain  attempt  to  reopen  what  has  been  established 
by  the  decisions.  A  location  and  discovery  on  land  withdrawn 
quoad  hoc  from  the  public  domain  by  a  valid  and  subsisting 
mining  claim  is  absolutely  void  for  the  purpose  of  founding  a 
contradictory  right.  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed. 
735,  1  Mor.  Min.  Rep.  510;XJwillim  v.  DonneUan,  115  U.  S.  45, 
29  L.  ed.  348,  5  Sup.  Ct.  Rep.  1110,  15  Mor.  Min.  Rep.  482.  This 
doctrine  was  not  qualified  in  its  proper  meaning  by  Del  Monte 
Min.  ^  Mill.  Co.  v.  Last  Chance  Min.  &  MiU.  Co.  171  U.  S.  55,  43 
L.  ed.  72,  18  Sup.  Ct.  Rep.  895,  19  Mor.  Min.  Rep.  370,  for  that 
case  attributed  effect  to  the  overlapping  location  only  for  the 
purpose  of  securing  extralateral  rights  on  the  dip  of  a  vein  the 
apex  of  which  was  within  the  second  and  outside  of  the  first, — 
rights  consistent  with  all  those  acquired  by  the  first  location. 
See  Creede  &  C.  C.  Min.  &  Mill.  Co.  v.  Uinta  Tunnel  Min.  & 
Transp.  Co.,  196  U.  S.  337,  342,  49  L.  ed.  501,  505,  25  Sup.  Ct. 
Rep.  266.  The  principle  of  Belk  v.  Meagher  was  reaffirmed  (171 
U.  S.  78,  79,  43  L.  ed.  82, 18  Sup.  Ct.  Rep.  895, 19  Mor,  Min.  Rep. 
370),  as  it  was  again  in  Clipper  Min.  Co.  v.  Eli  Min.  &  Land  Co. 
194  U.  S.  220,  226,  227,  48  L.  ed.  944,  949,  950,  24  Sup.  Ct,  Rep. 
632,  and  in  Brown  v.  Gumey,  201  U.  S.  184,  193,  50  L.  ed.  717, 
722,  26  Sup.  Ct.  Rep.  509.  It  is  true  that  there  is  reasoning 
to  the  contrary  in  Lavagnino  v.  Uhlig,  198  U.  S.  453,  49  L.  ed. 
1123,  25  Sup.  Ct.  Rep.  716,  but  in  Farrell  v.  Lockhart,  210  U.  S. 
142,  146, 147,  52  L.  ed.  994,  996,  997,  16  L.  R.  A.  (N.  S.)  162,  28 
Sup.  Ct.  Rep.  681,  that  language  was  qualified  and  the  older 
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.precedents  recognized  as  in  full  force.  "We  deem  it  unnecessary 
to  consider  the  distinctions  attempted  by  the  plaintiff  between 
location  and  relocation,  voidable  and  void  claims,  etc.,  as  the  very 
foundation  of  his  right,  his  offer  and  permission  of  the  United 
States  under  Rev.  Stat.  §  2322,  U.  S.  Comp.  Stat.  1901,  p.  1425, 
was  wanting  when  he  did  the  acts  intended  to  erect  it.  His  entry 
was  a  trespass,  his  claim  was  void,  and  the  defendant's  for- 
feiture did  him  no  good. 

There  was  some  attempt  before  us  to  recede  from  the  conces- 
sion made  below,  that  the  defendant  had  a  right  to  relocate 
under  Rev.  Stat.  §  2324,  U.  S.  Comp.  1901,  p.  1426.  "We  do  not 
see  how  it  could  help  the  plaintiff  if  the  proposition  were  incor- 
rect, or  any  sufficient  reason  for  listening  to  the  argument  in 
this  case. 

Judgment  affirmed. 
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CHAPTEE  X. 

SPECIAL  REMEDIES  AND  MISCELLANEOUS  MATTERS. 

Statute  of  Limitations — ^Measure  of  Damages. 

LIGHTNER  MINING  CO.  v.  LANE. 

161  Cal.  689, 120  Pac.  771.    1911. 

SHAW,  J.  This  is  an  action  by  the  owner  of  a  mine  against 
the  owners  of  an  adjoining  mine  to  recover  the  value  of  certain 
ore  alleged  to  have  been  extracted  by  the  defendants  from  the 
mine  of  the  plaintiff. 

The  plaintiff  claims  the  ownership  of  a  mine  known  as  the 
"Lightner  mine."  The  defendants  are  the  owners  of  the  Utica 
mine,  which  adjoins  the  end  line  of  the  Lightner  mine,  and  lies 
southeasterly  of  it.  The  vein  is  about  80  feet  thick  and  extends 
from  the  southeast  to  the  northwest  through  both  claims.  The 
ore  was  taken  by  the  defendants  at  the  depth  of  525  feet  below 
the  surface  by  means  of  a  shaft  sunk  on  the  Utica  mine.  From 
that  shaft  two  crosscuts  were  made  to  the  vein,  one  at  a  depth  of 
425  feet  and  the  other  at  525  feet,  striking  the  vein  about  288 
feet  from  the  division  line  between  the  two  mines.  Drifts  were 
then  run  along  the  vein  from  each  of  these  crosscuts  to  the 
division  line.  The  upper  drift  is  called  the  "No.  2  level"; 
the  lower  drift  the  "No.  3  level."  The  No.  3  level  was  extended 
some  42  feet  over  the  line  into  the  Lightner  mine,  and  the  No. 
2  level  some  13  feet  over  the  line.  More  than  12,000  tons  of 
the  ore  of  the  Lightner  mine  were  then  taken  by  the  defendants 
and  converted  to  their  own  use.  The  object  of  the  action  was 
to  recover  the  value  of  this  ore.     *     *    * 

The  defendants  claim  that  the  action  is  barred  by  the  statute 
of  limitations,  particularly  by  section  338  of  the  Code  of  Civil 
Procedure.  The  action  was  commenced  on  July  10,  1902.  The 
jury  found  specially  that  the  ore  for  which  the  recovery  was 
allowed  was  removed  from  the  plaintiff's  mine  by  defendants 
prior  to  July  1,  1899.    By  subdivision  2  of  section  338,  in  eon- 
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nection  with  section  312,  ifc'is  provided  that  "an  action  for  tres- 
pass upon  real  property"  is  barred  unless  it  is  comifrenced  within 
three  years  after  the  cause  of  action  shall  have  accrued. 

The  plaintiff  insists  that  an  exception  exists  in  cases  where 
the  trespass  is  fraudulently  concealed  by  the  perpetrator  from  the 
knowledge  of  the  owner  of  the  land,  and  that  in  such  cases  the 
period  of  limitation  does  not  begin  to  run  until  the  aggrieved 
party  discovers  the  trespass,  or  with  reasonable  diligence  might 
have  discovered  it.  It  is  also  contended  that  the  case,  as  made 
by  the  pleadings  and  the  findings  of  the  jury,  does  not  fall 
i^trictly  within  the  class  described  in  subdivision  2  of  section 
338,  but  that  it  is  governed  by  subdivision  4,  which  reads  as 
foUows:  "(4)  An  action  for  relief  on  the  gromxd  of  fraud 
or  mistake.  The  cause  of  action  to  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud  or  mistake."  The  plaintiff  did 
not  discover  the  trespass,  nor  did  it  have  any  reasonable  means 
of  making  such  discovery  until  June  1, 1901,  when  its  own  work- 
ings encountered  the  wrongful  excavation  of  the  defendants. 
It  was  the  settled  rule  in  actions  at  law  that  the  plaintiff's  mere 
ignorance  of  the  existence  of  the  injury  complained  of,  or  of 
the  facts  constituting  such  injury,  or  of  the  identity  of  the  per- 
son liable  therefor,  until  the  period  of  limitation  had  passed,  wiU 
not  prevent  the  running  of  the  statute.  This  rule  has  been 
followed  in  this  state  in  several  cases  in  which  the  point  that 
there  was  fraud  involved  in  the  cause  of  action  itself,  or  a 
fraudulent  concealment  thereof,  was  not  raised  or  considered. 
Gale  V.  McDaniel,  72  Cal.  334,  13  Pac.  871;  People  v.  Melone, 
73  Cal.  574,  15  Pac.  294;  Paige  v.  Carroll,  61  Cal.  211;  Lattin  v. 
Gillette,  95  Cal.  317,  30  Pac.  545,  29  Am.  St.  Rep.  115 ;  Lambert 
V.  McKenbie,  135  Cal.  100,  67  Pac.  6.  In  the  last-mentioned 
case  the  court  said:  "It  is  not  true  that,  where  damages  result 
from  negligence,  the  cause  of  action  arises  upon  the  date  of  the 
discovery  of  the  negligence,  or  of  the  negligent  person.  It  is 
the  date  of  the  act  and  fact  which  fixes  the  time  for  the  running 
of  the  statute.  *  *  *  And  so  throughout  the  law,  except  in 
cases  of  fraud,  it  is  the  time  of  the  act,  and  not  the  time  of 
the  discovery,  which  sets  the  statute  in  motion."    Italics  ours. 

But  in  actions  at  law,  where  the  party  liable  had  fraudulently 
concealed  the  injury,  or  the  essential  facts  thereof,  from  the 
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party  injured,  there  has  been  a  great  diversity  of  opinion  on 
this  question  in  the  courts  of  this  country  an5  of  England. 
(Here  follow  a  discussion  of  the  decisions  on  effect  of  fraud  on 
miming  of  Statute  of  Limitaitions,  and  quotation  with  approval 
of  Bailey  v.  Glover,  88  U.  S.  346.) 

This  decision  has  never  been  questioned.  It  was  rendered  in 
1857.  Although  it  has  not  been  cited  it  has  been  followed  in 
principle  in  subsequent  cases.  See  Christensen  v.  Jessen,  and 
other  cases  hereinafter  cited.  The  statute  then  in  force  contained 
the  provision  now  found  in  subdivision  4  of  section  338  concern- 
ing actions  for  relief  against  fraud,  but  the  decision  was  not 
based  upon  that  provision,  nor  was  it  referred  to.  It  was  put 
upon  the  general  ground  that  the  rule  was  applicable  to  any 
statute  of  limitations,  although  not  containing  any  express  excep- 
tion in  relation  to  fraudulent  concealment.  The  statutes  of  lim- 
itation have  been  re-enacted  without  change  since  the  decision 
was  made. 

The  familiar  rule  is  that  when  there  is  a  re-enactment  of  a 
statute  in  the  same  language,  after  a  construction  by  the  courts, 
the  new  statute  is  presumed  to  be  intended  to  have  the  same 
effect  as  that  previously  given  to  its  predecessor.  From  this 
review  of  the  authorities,  in  this  and  other  jurisdictions,  and 
for  the  reasons  given,  we  hold  that  the  rule  stated  in  Bailey  v. 
Glover,  supra,  and  Kane  v.  Cook,  supra,  is  applicable  in  all 
cases  where  fraud  enters  into  the  cause  of  action,  and  there 
has  been  a  fraudulent  concealment  of  the  injury.  Further  than 
this,  we  need  not  go  in  the  present  case.  Under  the  decisions 
particularly  applicable  to  underground  trespasses  in  mines,  there 
was  here  both  fraud  in  the  taking  and  a  fraudulent  concealment 
of  the  fact  thereafter.  "It  is,  indeed,  part  of  the  equity  doe- 
trine  of  fraud  not  to  define  it,  not  to  lay  down  any  rule  as  to 
the  nature  of  it,  lest  the  craft  of  man  should  find  ways  of  com- 
mitting fraud  which  might  escape  the  limits  of  such  a  rule  or 
definition."  1  Bouv.  Die.  (Rawles  Ed.)  844.  It  has  been  de- 
fined a^s  "the  imlawful  appropriation  of  another's  property  by 
design."  Oldham  v.  Stephens,  45  Kan.  369,  25  Pac.  863.  Also 
as,  "what  is  done  in  secret,  and  where  there  is  concealment  from 
a  party  in  matter  which  concerns  his  interest."  Dale  v.  Smith, 
1  Del.  Ch.  1.  In  Bulli  C.  M.  Co.  v.  Osborne,  supra,  "the  appel- 
lants, proceeding  secretly  with  their  workings,"  took  coal  from 
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under  respondent's  land,  with  knowledge,  and  intentionally. 
The  court  said:  "In  the  present  case  the  coal  was  taken  fur- 
tively. No  one  can  deny  that  it  is  a  fraud  to  rob  your  neighbor 
furtively  of  his  property."  The  court  also  declared  that,  to 
constitute  a  fraudulent  concealment  of  such  a  trespass,  it  was 
not  necessary  to  show  that  the  wrongdoer  had  taken  active  meas- 
ures to  prevent  detection.  It  is  one  of  the  cases  where  the  fraud 
"conceals  itself,"  as  stated  by  Miller,  J.,  in  Bailey  v.  Glover, 
supra.  In  Livingstone  v.  Eawyards,  L.  R.  5  App.  Cas.  34,  Lord 
Hatherly  also  treats  of  an  underground  trespass  as  a  species  of 
fraud.  In  the  English  decisions  the  willful  and  secret  taking  of 
coal  from  a  neighbor's  mine  is  usually  characterized  as  fraudu- 
lent. Hilton  V.  Woods,  L.  R.  4  Eq.  Cas.  440 ;  Dean  v.  Thwaite, 
21  Beav.  623 ;  Ecclesiastical  Corns,  v.  North  E.  Ry.  Co.,  L.  R.  4, 
Ch.  Div.  860;  Trotter  v.  McLean,  L.  R.  13,  Ch.  Div.  586.  Such 
an  act,  so  committed,  has  all  the  substantial  elements  of  fraud. 
Where  one  by  misrepresentation  induces  another  knowingly  to 
part  with  his  property,  because  his  mind  is  so  beclouded  by  the 
falsehood  that  he  is  unaware  of  the  wrong  done  him,  it  is  called 
a  fraud.  It  is  a  taking  of  another's  property  without  his  knowl- 
edge of  the  fact  that  it  is  really  taken  from  him.  The  ignorance 
in  that  case  is  produced  by  artifice.  Where  one  betrays  a  trust 
and  appropriates  trust  property  to  his  own  use,  it  is  called  a 
fraud.  The  injured  party  allows  the  other  to  have  the  posses- 
sion and  the  opportunity  to  convert  the  property  secretly,  because 
of  faith  and  confidence  in  the  wrongdoer.  In  the  case  of  under- 
ground mining  of  a  neighbor's  ore,  nature  has  supplied  the 
situation  which  gives  the  opportunity  to  the  trespasser  to  take 
it  secretly  and  causes  the  ignorance  of  the  owner.  Relying 
upon  this  ignorance,  he  takes  an  unfair  advantage  of  his  natural 
opportunities,  and  thereby  clandestinely  appropriates  another's 
property  while  appearing  to  be  making  only  a  lawful  use  of  his 
own.  The  act  in  its  very  nature  constitutes  the  deceit  which 
makes  it  a  fraud.  It  is  a  daily  false  representation  that  the  ore 
he  is  taking  is  his  own,  with  full  knowledge  that  it  belongs  to 
another,  and  that  that  other  is  deceived  by  the  artifice. 

The  evidence  is  sufficient  to  show  a  fraudulent  taking  and 
fraudulent  concealment  of  this  character.    *    *    * 

The  next  question  presented  is  that  of  the  measure  of  dam- 
ages.   Twelve  thousand  tons  of  ore  were  taken  from  plaintifE's 
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mine  by  the  defendants.  From  this,  after  milling  it  at  their 
own  expense,  defendants  obtained  gold  of  the  value  of  $54,000. 
The  cost  of  mining  and  milling  it  was  $27,000.  The  verdict  and 
judgment  was  for  $54,000.  Defendants  claim  that  the  cost  of 
mining  and  milling  should  have  been  deducted  from  the  value 
of  the  gold  obtained.  Plaintiff's  counsel  concede  the  rule  to  be 
that,  if  the  invasion  of  the  mine  by  defendants  was  the  result 
of  honest  mistake  and  inadvertence,  the  measure  of  damages 
would  be  the  value  of  the  gold  less  the  cost  of  mining  and  mill- 
ing, but  they  say  that,  if  it  was  intentional  and  with  knowledge 
of  plaintiff's  rights,  the  defendants  are  chargeable  with  the 
value  of  the  gold  after  reduction,  without  any .  deduction  for 
expenses  of  mining  and  milling.  The  authorities  sustain  the 
latter  proposition.  4  Suth.  on  Dam.  §§1126,  1127,  1128;  2 
Sedg.  on  Dam.  §§  500-504.  The  objection  of  the  defendants  is 
that  to  allow  damages  in  excess  of  the  value  of  the  ore  as  it  lay 
in  the  mine  is  to  give  plaintiff  the  benefit  of  defendants'  labor 
without  any  equivalent  in  return,  and  is,  in  effect,  punitive 
damages,  allowable  only  where  there  is  oppression,  fraud,  or 
malice,  and  which  wiU  not  be  given  against  principals  for  the 
fraud  of  their  agent,  unless  such  fraud  was  known  to  the  prin- 
cipals, or  was  authorized  or  ratified  by  them.  The  authorities 
last  cited  assume  that  such  enhanced  damages  are  punitive  in 
character. 

Under  the  rules  laid  down  in  the  Civil  Code,  it  must  be  con- 
ceded that  the  plaintiff  can  be  allowed  the  benefit  of  defendants' 
work  in  mining  and  milling  the  ore  only  upon  the  theory  that  it 
is  given  as  a  punishment  of  the  defendants.  The  general  rule 
of  damages  in  tort  is  declared  to  be  "the  amount  which  will 
compensate  the  injured  party  for  aU  the  detriment  proximately 
caused  thereby,  whether  it  could  have  been  anticipated  or  not."" 
Section  3333.  For  the  wrongful  conversion  of  personal  prop- 
erty, the  damage  allowed  is  its  value  "at  the  time  of  the  conver- 
sion," with  interest,  or,  if  "the  action  has  been  prosecuted  with 
reasonable  diligence,"  the  highest  market  value  at  any  time 
between  the  conversion  and  the  verdict,  without  interest,  at 
plaintiff's  option.  Section  3336.  Treating  the  case  as  one  for 
the  conversion  of  chattels,  the  conversion  was  complete  when 
the  defendants  had  mined  the  ore  and  mingled  it  with  ore  from 
their  own  mine.     Its  value  at  that  time  would  not  include  th& 
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cost  of  milling.  No  evidence  was  given  as  to  the  cost  of  mining 
alone.  The  subsequent  "highest  market  value,"  referred  to  in 
the  second  clause  of  section  3336,  ordinarily  means  the  subse- 
quent value  of  the  thing  in  the  condition  it  was  in  at  the  time 
of  the  conversion.  It  would  not  include  a  value  added  to  it  by 
reason  of  an  improved  condition  given  to  it  by  the  defendant 
after  conversion.  Of  course,  if  the  property  taken  can  be  iden- 
tified in  its  changed  condition,  the  rightful  owner  may  retake  it 
as  it  is,  since  the  title  remains  in  him,  and  he  may  thus  in  that 
case  obtain  the  benefit  of  the  improved  condition.  But  in  this 
case  identification  is  impossible.  It  is  not  claimed  that  the  un- 
milled  ore  was,  or  would  have  been,  ever  of  any  higher  value 
than  it  was  when  it  was  mined.  The  giving  to  the  plaintiff  of 
the  value  added  to  it  by  the  milling,  as  damages,  is  therefore 
not  authorized  by  section  3336.  It  can  be  allowed  only  as  ex- 
emplary damages,  authorized  by  section  3294,  as  a  punishment, 
where  the  defendants  have  been  guilty  of  oppression,  fraud  or 
malice. 

It  is  the  settled  law  of  this  state  that  exemplary  damages  can- 
not be  given  against  a  principal  for  the  fraud  of  the  agent, 
tmless  the  principal  either  had  knowledge  of  the  fraud  at  the 
time,  or  authorized  it,  directly  or  by  implication,  or  ratified  it 
after  it  came  to  his  knowledge.  In  the  recent  case  of  Davis  v. 
Hearst,  116  Pac.  530,  under  the  subtitle  "Imputed  malice  in 
fact,"  the  rule  is  thus  stated:  "It  follows  of  necessity  that  no 
principal  can  be  held  in  punitive  damages  for  the  act  of  his  agent, 
unless  the  particular  act  comes  within  the  principal's  specific 
directions  or  general  suggestions,  or  unless  the  principal  has 
subsequently  ratified  it,  such  ratification  presupposing,  it  is  said, 
original  authorization."  "We  also  refer  to  the  authorities  there 
cited  on  this  point. 

We  do  not  find  in  the  evidence  any  substantial  proof  that  the 
defendants  had  any  knowledge  of  the  trespass  complained  of, 
or  of  its  fraudulent  character,  at  the  time  of  its  occurrence,  or 
that  they  either  specifically  or  by  general  directions  or  sugges- 
tions authorized  it.  The  management  and  supervision  of  the 
defendants'  mining  operations  appear  to  have  been  committed 
to  the  defendant,  C.  D.  Lane.  Defendant  Hayward  was  con- 
sulted, but  he  seldom  visited  the  mine.  Lane  was  in  the  mine  in 
1897  after  the  admitted  trespass  on  level  No.  2  occurred,  and  he 
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immediately  noticed  it  and  condemned  it.  He  gave  instructions 
to  those  in  subordinate  control  that  they  must  mark  the  boim- 
daries  in  the  levels,  so  that  the  men  would  know  when  they  came 
to  it,  and  that  they  must  take  care  not  to  trespass  again  on  the 
Lightner  mine.  There  is  no  evidence  that  either  of  the  defend- 
ants were  ever  informed  of  the  trespass  here  in  issue  until  this 
suit  was  begun  against  them.  The  defendant  Hobart  Estate 
Company  owned  a  one-third  interest  in  the  Utica  mine,  but  it 
took  no  part  in  the  management  and  none  of  its  officers  ever 
visited  the  mine.  Its  only  participation  in  the  enterprise  was 
the  receipt  of  dividends  from  the  other  partners  and  the  payment 
of  expenses  when  called  on  to  do  so. 

Plaintiff  argues  that  the  defendants  ratified  the  wrongful  and 
fraudulent  acts  of  their  agents  by  the  denials  thereof  in  their 
answer  to  the  complaint,  and  their  failure  to  investigate  the 
matter  or  make  restitution,  after  they  were  informed  of  the  facts 
by  the  service  upon  them  of  a  copy  of  the  complaint.  Where 
a  party  is  sued,  he  has  the.  legal  right  to  make  such  defenses  as 
he  believes  he  can  establish  by  proof.  It  is  true,  as  we  have  said, 
that  there  is  sufficient  evidence  to  sustain  the  verdict  of  the  jury 
holding  that  the  ore  in  question  was  taken  after  November  21, 
1896,  when  plaintiff  first  acquired  an  interest  in  the  Lightner 
mine.  But  it  must  also  be  admitted  that,  although  sufficient  to 
raise  a  conflict,  this  evidence  is  not  particularly  strong  or  con- 
vincing, and  that  the  defendants  produced  ample  evidence  to 
show  their  good  faith  in  denying  the  trespass  in  issue  and 
pleading  the  statute  of  limitations.  The  jury  gave  credit  to  the 
opposing  testimony,  but  there  is  nothing  in  the  case  that  would 
authorize  the  conclusion  that  the  defendants  alleged  these  de- 
fenses in  bad  faith,  or  that  the  pleading  thereof  should  be  taken 
as  evidence  of  ratification  of  a  fraudulent  act  which  they  obvi- 
ously expected  to  prove  had  not  been  committed  against  the 
plaintiff  at  all.  There  may  be  some  cirieumstances  that  would 
arouse  a  suspicion  of  knowledge  on  their  part  prior  to  the  filing 
of  their  answer,  but  there  was  no  substantial  proof  thereof.  The 
service  of  the  complaint  in  the  former  action  in  1897,  for  the 
admitted  trespass  cannot  serve  as  such  proof,  for  the  plaintiff's 
case  rests  entirely  upon  the  theory  that  the  ore  in  question  here 
was  taken  subsequent  to  that  date,  and  after  the  defendant  Lane 
had  given  positive  instructions  to  the  men  at  the  mine  not  to 
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trespass  again.  There  is  no  proof  of  knowledge,  authorization, 
or  ratification. 

The  result  is  that  the  verdict  for  $54,000  is  excessive.  It 
should  have  been  for  only  $27,000,  which  the  jury  found  to  be 
the  value  of  the  ore  before  mining  and  milling.    *     *    * 

Substantial  justice  demands  that,  instead  of  reversing  the 
cause  for  a  new  trial,  the  plaintiff  be  at  least  given  an  oppor- 
tunity to  accept  the  part  of  the  damages  as  to  which  the  verdict 
is  not  vitiated  by  the  errors  aforesaid.  See  Salstroni  v.  Orleans, 
etc.,  Co.,  153  Cal.  558,  96  Pac.  292.    *    *    * 

We  c6ncur:  SLOSS,  J.;  ANGELLOTTI,' J. ;  HENSHAW, 
J.;  MELVIN,  J.;  LORIGAN,  J. 

On  Rehearing,  1912. 

PER  CURIAM.  The  plaintiff  having  consented  thereto  in  open 
court,  it  is  ordered  that  the  judgment  appealed  from  be  modified 
by  the  deduction  of  $27,000  therefrom,  leaving  the  same  to  stand 
for  the  remaining  $27,000  and  costs  of  suit,  such  modified  judg- 
ment to  bear  interest  at  the  legal  rate  from  the  date  of  entry 
of  said  judgment,  and  the  order  denying  a  new  trial  be  affirmed. 
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no  presumption  of  intention  to  abandon  if  use  of  water  is  resumed, 

372. 
not  abandonment,  371. 
not  presumption  of  abandonment,  371. 
Absentees,  administration  of  estates  of,  145,  146. 
Accounting, 

by  administrator  or  executor,  169,  182,  183. 
by  guardian  of  ward's  property,  194,  195,  197. 
ward  may  bring  action  for,  197. 
Acknowledgment,  of  a  will,  by  a  testator,  61,  90, 100. 
Actio  Personalis  Moritur  Cum  Persona,  158. 
Ademption,  133-138. 
defined,  133. 

by  fulfillment  of  a  special  purpose,  138. 
of, 
legacy  for  a  special  purpose,  137,  138. 
portions,  133,  136,  137. 

intention  of  testator  governs,  136. 

rules  governing,  136. 

satisfaction  of  devise  or  legacy  by  advancement,  136. 

theory  of,   137. 

where  relationship  is  of  parent  and  child,  136,  137. 
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Ademption,  of  portions — Continued 

■where  relationship  is  remote,  137. 
specific  legacies,  134-136. 

illustrations,  134-136. 
Administration.     See  also  Administrator;    Executor, 
of  estates,  142-183. 
defined,  142. 
action  for  personal  injury  of  the  deceased  dies  with  the  person,  rule 

that,  158. 
application  for,  144,  147,  148. 

by  heira  or  distributees,  144,  147. 

hearing  on,  147. 

notice  of,  147. 

time  for,  prescribed  by  statute,  148. 
assets  of  the  estate,  collection  of,  155,  157,  158. 
charges  against  testator's  property,  what  are,  37-41. 
chattels  real  go  to  administrator  or  executor,  156. 
ehoses  in  action,  whether  assets,  158-160. 
courts  of  probate  supervise  the,  2,  140,  141. 
grant  of, 

a  proceeding  in  rem,  148. 

contest  of,  147,  148. 

letters  of  administration,  151. 

letters  testamentary,  151. 
inventory  and  appraisal,  160,  161. 

appraisers,  number  of,  160. 

by  statute,  160. 

not  conclusive  either  for  or  against  the  officer,  160,  161. 

summary  remedies  for  failure  to  make,  160. 

supplementary  inventory,  160. 
jurisdiction  of  court  in  the,  145-148.     See  also  Jurisdiction,  of  courts, 
legislature   may   change   laws   governing   the,   after   the   testator's 

death,  48. 
management  of  the  estate,  165-171. 
mortgage,  interest  of  mortgagee  goes  to  personal  representative  at 

mortgagee's  death,  157. 
necessary  in  each  state  where  there  are  assets,  180. 
of  absentees,  145,  146. 

of  persons  who  perish  in  common  disaster,  146. 
personal  property, 

answerable  for  debts  and  legacies  of  deceased,  143,  168. 

as  assets,  157,  158. 

sale  of,  by  administrator,  168. 
petition  for,  144,  147,  148. 
presumption  of  death,  when,  146. 
purpose  of,  142. 
real  property  of  testator, 

belongs  to  heirs,  155,  157. 
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Administration,  of  estates,  real  property  of  testator — Continued 
may  be  sold  for  debts  and  legacies,  155,  157. 

revoked  ipso  facto,  154. 
Administrator.     See  also  Administration,  of  estates;   Executor, 
defined,  142. 

accounting  by,  169,  182,  183. 
actions, 

against,  161,  162,  173. 

by,  158-164. 

for  injuries  to  the  personal  estate,  158,  159,  163. 
for  personal  injuries  to  testator,  158,  160,  162,  163. 
on  contracts  of  deceased,  159,  162,  163. 
to  collect  assets,  161-164. 
acts  of, 

before  grant  of  letters  of  administration,  152-154. 

rules  governing,  143. 
ancillary,  180. 
an  officer  of  the  court,  143. 
appointment  of,  143,  144,  148-152. 

evidenced  by  letters  of  administration,  151,  152. 

preference,  ord-er  of,  149,  150. 

relates  back  to  time  of  testator's  death,  152. 

who  may  claim  appointment,  148-150. 
bond  of,  150,  151. 

co-administrators,  178-180.     See  also  Co-administrators, 
compensation  of,  182. 
contracts  of,  169. 
creditor  as,  when,  149. 
de  bonis  non,  181. 

powers  and  duties  of,  181. 
deed  of,  172. 
discharge  of,  182,  183. 
duty  of,  4,  155,  157,  158,  161-164,  172. 

to  administer  the  estate,  157,  161. 

to  bury  the  deceased,  173. 

to  collect  and  recover  possession  of  assets,  155,  157,  158,  161-164. 

to  pay  debts  and  legacies,  173-178. 
executor  distinguished  from,  143,  144. 
foreign  representative  of,  180,  181. 
husband  as,  of  estate  of  deceased  wife,  148,  149. 
inventory  and  appraisal  by,  160,  161. 
judgment  against,  169. 
jurisdiction  of,  143. 
leases  of,  222,  223. 
liability  of,  161,  167,  171-178. 

arising  from, 
acts  of  the  deceased,  171,  172. 
his  own  acts,  172,  173. 
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Administrator,  liability  of — Continued 
extent  of,  171-173. 
for  active  wrongdoing,  172. 
for  contracts  of  decedent,  171.  ^ 

for  negligence,   172. 

for  payment  of  debts  and  legacies,  173-178. 
for  waste,  mismanagement  or  breach  of  duty,  167. 
not  liable  for  loss  sustained  from  a  mistake  of  law,  when,  161. 
on  causes  of  action  arising  since  the  death  of  deceased,  173. 
on  covenants, 

implied  by  law,  no  liability,  172. 
of  deceased  concerning  real  estate,  172. 
management  of  the  estate  by,  165-171. 

cannot  ratify  invalid  transactions  of  testator,  171. 

care,  skill,  and  diligence  of  ordinary  business  man  required,  165,  166. 

entitled  to  possession   of  real  estate  during  administration  under 

statute,  155. 
funds, 

deposit  of,  in  bank  which  afterwards  fails,  effect  of,  165. 
must  be  kept  separate  from  ofScer's  personal  funds,  166. 
must  not  be  used  by  officer  in  his  own  business,  165. 
good  faith  required,  165. 
investments,  166. 
of  business  of  deceased,  166,  167. 
payment  of  current  expenses  and  demands,  166. 
property  of  the  estate,  keeping  of,  165. 
settlement  of  partnership  interest,  167. 
under  statutes,  165. 
mortgage  of  real  property  by,  169. 
next  of  kin  as,  148,  149. 
oath  of,  150. 
payment  by, 

of  allowance  for  support  of  widow  and  minor  children,  173. 
jof  claims  against  estate,  174-176. 

filing  of,  174,  175. 
of  debt's,  173-178. 
appropriation  of  assets,  order  and  priority  of,  178. 
due  workmen,  174. 
of  expenses, 

of  administration,  173. 
of  funeral,  173,  174. 
of  last  sickness,  174. 
of  judgment,  175. 
of  legacies,  173-178. 
of  rent,  174. 
of  specific  legacies,  176,  177. 

contribution  from  holders,  when,  177. 
priority  under  statute,  173,  174. 
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Administrator,  payment  by — Continued 
time  allowed  for,  175. 
personal  property  vests  in,  168. 
powers  of,  4,  152. 
qualifications  of,  150,  151. 
removal  of,  154,  155. 
renouncement  by,  effect  of,  150. 
resignation  of,  not  permitted,  155. 
sale  of  personal  property  by,  154,  156,  158,  168,  169. 
license  from  court  to  sell,  156,  158. 
purchaser  at,  title  of,  154,  169. 
when  the  will  afterwards  turns  out  to  be  spurious,  154. 
sale  of  real  property  by,  169-171. 

administrator  cannot  purchase  at  sale,  170,  171. 
essential  to  valid  sale  that  court  has  jurisdiction,  170. 
power  conferred  by  statute,  169,  170.     . 

provisions  of  statute,  169,  170. 
procedure,  169,  170. 
title  of,  152,  168. 

wife  as,  of  estate  of  her  deceased  husband,  148,  149. 
will  discovered  after  the  grant  of  letters  to,  effect  of,  154. 
with  will  annexed,  142,  150,  181. 
Advancement,    ' 

gift  when  not  an,  136,  137. 

satisfaction  of  devise  or  legacy  by,  125,  136,  137. 
Adverse  Possession, 

adverse  user  of  water  rights  may  acquire  title,  when,  373. 
tenant- by  sufferance  does  not  hold  by,  209. 
After-Acquired  Property, 
devise  of,  41,  131. 
under  Illinois  Statute  of  Wills,  41. 
under  modern  Statute  of  Wills,  41,  131. 
under  old  English  Statute  of  Wills,  41. 
lapsed  devise  considered  as,  under  early  common  law,  130,  131. 
Age,  at  which  testator  is  considered  as  of  capacity  to  make  will,  54,  55. 
Agent,  lease  of,  223,  224. 
Agreement.    See  Contract. 
Agricultural  Fixtures, 
defined,  267. 

may  be  removed  by  tenant,  267. 
Agriculture,  rights  in  water  for  purposes  of,  316,  323,  340. 
Aliens, 

as  beneficiaries  under  a  will,  13,  15,  55,  56. 
holding  of  title  to  real  property  by,  56. 
may  acquire  mining  rights,  when,  417. 
wills  of,  50,  51. 
at  common  Jaw,  50. 
under  modem  statutes,  50,  51. 
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Alternative  Wills,  46,  47. 
defined,  46. 
illustrations  of,  47. 
of  different  dates,  46,  47. 
AmUguitas  Latens,  defined,  85-87. 
Amblguitas  Patens,  defined,  85. 
Ambiguities, 

in  the  execution  of  a  will,  effect  of,  83-87. 
as  to  property  misdescribed,  86,  87. 
doctrine  of  falsa  demonstratio  non  nocet  applied,  86. 
where  beneficiary  or  legatee  is  misnamed,  87. 
Amended  Locations  of  Mining  Claims,  461.    See  also  Location,  of  a  min- 
ing claim. 
American  Iiilning  Law, 

adoption  of  the  district  laws  and  customs  which  became  known  as,  403. 
birth  of  the  so-called,  394.  ^ 
composed  of,  398,  408,  409.' 
federal  statutes,  408. 

local  rules  and  customs  not  inconsistent  with  federal,  state  or  terri- 
torial legislation,  408. 
state  or  territorial  statutes  not  inconsistent  with  federal  legislation, 
408. 
Anglo-Saxon  Law,  wills  under,  32. 
Animus  Bevocandi,  107,  109-112,  116. 
Annual  Labor.     See  also  Location,  of  a  mining  claim. 

requirements   of,   to  be   performed   on   unpatented  mining   locations, 
462-468. 
Annuities, 

ademption  of,  135,  136. 
long,  135,  136. 
short,  135,  136. 
Apex, 

of  lode  or  vein  of  minerals,  437-440.    See  Veins,  of  minerals, 
apex  right, 

explained,  439,  440. 

granted  by  United  States  Be  vised  Statutes,  440. 
blind  apex,  defined  and  explained,  437. 
dip  right,  explained,  439. 
location  of,  437,  438. 

term,not  used  in  Federal  Act  of  1866,  437. 
Appointment, 

of  administrators,  143,  144,  148-152.    See  also  Administrator, 
of  guardians,  186,  190,  196.    See  also  Guardian  and  Ward. 
Appropriation, 

of  water  founded  on  beneficial  use,  317-320,  322,  340-354,  374. 
abandonment,  370-373.    See  also  Abandonment,  of  water  rights, 
appropriators.    See  Appropriators. 
appurtenant  to  the  land  to  be  irrigated,  360. 
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Appropriatioii,  of  water,  founded  on  beneficial  use — Contirmed 

Atchison  V.  Peterson,  rule  of,  325,  326.  <• 

beginnings  of  the  law  of,  324,  325,  346. 

Act  of  Congress  of  1866,  amended  in  1870,  325,  346. 

decisions  of  the  courts,  325,  346. 
beginnings  of  the  practice  of,  323,  324,  346. 

by  common  consent,  324,  346. 

by  informal  legislation,  323,  324. 
by  riparian  owners,  317-320,    See  also  Biparian  Bights, 
capacity  of  appliances,  349. 
complete,  when,  348. 

constitutions,  provisions  of  state,  in  respect  to,  327. 
construction  of  ditches,  an  element  in  the,  343,  346. 
conveyance  of  appropriation  rights,  360,  361. 
diversion.    See  also  Diversion. 

actual,  a  necessary  element  in,  343,  346. 

changes  of,  effect  of,  on,  366-368. 

followed  by  an  application  to  some  beneficial  use,  the  test  of,  322, 
363. 
doctrine  of,  322-328. 

does  not  segregate  the  waters  in  a  stream,  363. 
elements  in,  34S^  344. 
extended  equally  to  all  pursuits,  340,  341. 
extent  of,  349. 

"first  in  time,  first  in  right,"  maxim  applied  to,  342,  364. 
for, 

agricultural  purposes,  323,  340. 

domestic  purposes,  323,  340,  341. 

irrigation,  323,  348.    See  also  Irrigation. 

manufacturing  purposes,  323,  340. 

mining,  340. 
from, 

flood  waters,  332,  333. 

lakes,  331,  332. 

natural  streams,  330. 

ponds,  331,  332. 

seepage  waters,  336-338. 

springs  from  which  natural  streams  arise,  331. 

tributaries  of  natural  streams,  331. 

Underflow,  333,  334. 

underground  streams,  334,  335. 

waste  or  diffused  surface  waters,  338,  339. 
in  arid  parts  of  the  United  States,  326,  327,  356,  357. 
initial  steps  of,  344-348. 
intent  on,  to  appropriate,  344,  345,  370. 

duty  of  courts  in  respect  to,  344,  345. 

evidenced  how,  344. 

"physical  demonstration  of  the  intent  to  take,"  348. 
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Appropriation,  of  water,  intent  on,  to, appropriate — Continued 
9     standing  alone  has  no  efficacy,  344. 

statutes  requiring  notice,  345,  346. 
law  of  necessity,  322,  323. 

ex  necessitate  rei,  322. 
legislation, 

cannot  affect  substantial  rights,  346-348. 

can  regulate  the  use,  347. 
locus  of  use,  324. 
made, 

by  a  series  of  acts,  342,  343. 

possible  by  the   separation   of  the  use  of  water  from  the  land 
through  which  it  flows,  359. 
non-use,  371,  372.    See  also  Abandonment,  of  water  rights, 
not  confined  to  lands  on  banks  of  the  stream,  324. 
perfected  appropriation,  elements  necessary  in,  343,  375. 
physical  acts  necessary,  342,  343,  345,  346. 

marking  of  location  of  waterworks,  345. 

rights  acquired  by  things  done,  346. 

"some  open  physical  demonstration,"  345. 

statutes  requiring  noticBj  345,  346. 
physical  application  of  water,  an  element  in,  343. 
preferences,  341. 

constitutional  provisions  relative  to  domestic  purposes,  341. 
prescriptive  rights  in  water  distinguished  from,  374. 
presupposes  dedication  by  federal  government,  374. 
priority  of  dates,  340,  342. 
property  right  in  the,  consists  of  right  to  divert  and  use  water, 

362,  363. 
public  waters  only  are  subject  to  appropriation,  329,  330. 
relative  economic  values,  341,  342. 
rights  in  the,  316,  317,  322,  328,  360,  361,  370-373.    See  also  Water, 

rights  in. 
steps  in,  343-349. 
tests,  343,  344,  347,  348. 
theory  of,  origin  of,  327,  328. 

conflict  as  to,  328. 

developed  in  part  from,  the  riparian  doctrine,  327. 
there  can  be  no  discrimination  of,  341,  342. 
title  in,  359-361,  375-384.    See  also  Water,  rights  in,  title  in. 
under  acts  of  Congress  of  1866  and  1870,  357,  358. 
under  Desert  Land  Act,  358,  359. 
use,  change  of  place  and  character  of,  366,  367. 

an  incident  to  the  right  of  property  in  appropriation,  366. 

burden  of  proof  on  petitioner  to  show  that  there  will  be  no  diminu- 
tion of  water  in  the  stream,  368. 

greater  acreage  served,  no  test  of  right  or  injury,  368,  369. 

limitations  on  the,  367. 
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Appropriation,  of  water,  use — Continued 

objection  that  there  will  be  less  return  seepage  water  by,  dis- 
cussed, 368. 
rule  as  to  what  constitutes  injury  by,  367. 
volume  allowed,  342.  -  , 
water  subject  to  appropriation,  '329-339. 
Appropriators, 

of  water  for  irrigation  or  beneficial  use, 
abandonment,  370-373.    See  also  Abandonment,  of  water  rights, 
^conveyance  by,  360,  361. 
diligence  required  of,  349-354.    See  also  Diligence, 
rights  of, 

may  be  changed  or  lost  by  estoppel,  374. 
relative,  362. 
Arid  Lands, 
title  to  land  and  water  in,  356. 
use  of  water  in  streams  by  settlers  of,  357. 
Assets, 

of  testator's  estate, 

choses  in  action,  when,  158-160. 
collection  and  possession  of,  155,  157,  158,  161-164. 
set  off,  right  of  creditor  to,  163,  164. 
Assignment, 
of  a  lease,  214,  215,  218,  271,  272,  288,  293. 
agreement  not  to  sublet  will  not  be  broken  by,  215,  259. 
by  lessee  for  years,  218. 
forfeiture  of  lease  by,  when,  308. 
landlord,  right  of,  to  make,  271,  272. 
must  be  an  actual  transfer  of  tenant's  interest,  215. 
notice  must  be  given  tenant,  271. 
rent  payable  to  assignee,  293. 
subletting  distinguished  from,  214,  215,  259,  288. 
tenant's  duty  to  pay  rent  to  assignee,  271. 
of  a  tenancy,  214,  215. 
Attainder,  forfeiture  of  property  for,  13,  50. 
Attestation, 

of  a  will,  69,  72,  73,  96-104. 
defined,  99,  100. 
formalities  of,  99. 
Illinois  statute  on,  72,  73. 

must  be  in  the  presence  of  the  testator,  101-104. 
presence,  what  amounts  to,  102. 
within  testator's  line  of  vision,  rule  of,  103,  l04. 
must  follow  the  act  itself,  100,  101. 

under  the  Wills  Act,  101. 
operation,  what  is  the  necessary,  of,  99. 

witness,  competency  of,  69,  70,  73,  96-98.    See  also  Witness,  to  a  will. 
Attornment,  of  tenant,  227,  228. 
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"Bairn's  Part,"  defined,  35. 
Bastards, 

as  beneficiaries  under  a  will,  16,  40,  57,  58. 
could  not  inherit  property  at  common  law,  16. 
forfeiture  of  property  for  defect  of  blood,  13. 
mother  of  a  bastard  is  its  natural  guardian,  187. 
subsequent  marriage  of  parents  legitimates,  16. 
Beneficial  TTse,  appropriation  of  water  for,  317-320,  322,  340-354,  374. 
Beneficiary, 

of  a  will,  13,  15,  16,  40,  47,  55-58,  129. 
alien  as,  13,  15,  55,  56. 
company  as,  57. 
corporation  as  a,  56,  57. 
death  of,  before  testator,  effect  of,  129. 
foreign  corporation  as  a,  57. 
general  rule  as  to  who  is  a,  55. 

exceptions  to,  55-58. 
illegitimate  child  as  a,  16,  40,  57,  58. 
municipal  corporation  as  a,  57. 
murderer  of  the  testator  cannot  be  a,  57. 
rights  of, 

under  a  valid  will  become  vested  property  rights  at  death  of  testa- 
tor, 47. 
when  a  former  will  is  found  after  distribution  of  testator's  estate, 
141,  142. 
under  modem^statutes,  55-58.  > 

tJnited  States  as,  57. 
unlawful  society  cannot  be  a,  57. 
who  may  take  as,  55-58. 
Bequests.    See  also  Devise;  Legacy. 

defined,  27,  28. 
Bibliography, 

law  of  descent  and  distribution,  wills  and  administration,  guardian  and 

ward,  198, 
law  of  irrigation  and  water  rights,  392. 
law  of  landlord  and  tenant,  314. 
law  of  mines  and  mining,  480. 
Blood  of  First  Purchaser,  9,  10. 
Bonds, 

of  administrators  and  executors,  150,  151. 
amount,  150. 
form,  150,  151. 
sureties,  151. 
of  guardians,  189,  190. 
Burden  of  Proof, 

in  the  establishment  of  extralateral  right  in  veins  of  minerals,  451. 
on  party  alleging  abandonment  of  water  rights,  372,  373. 

870 


INDEX  11 

Burden  of  Proof — Continued 

on  petitioner  for  diversion  of  appropriated  waters  to  show  that  stream 
will  suffer  no  diminution,  368. 

California, 

admitted  to  the  Union  in  1850,  400. 
board  of  land  commissioners  of,  409. 
discovery  of  gold  in,  by  Marshall  in  1848,  400. 
early  mining  districts  and  mining  customs  of,  401-404. 
land  adjustment  in,  409. 
Canals, 

construction  of,  385,  386. 
eminent  domain,  right  of,  in,  387,  388. 
laterals,  386. 

rule  of  relation  back  applied,  353,  386. 
sizes  vary,  385,  386. 
distribution  of  water  for  irrigation  by,  386. 
liability  of  owners  of,  for  leaks  or  breaks  in,  388. 
ownership  and  control  of,  388-392. 
Cancellation, 

of  a  will,  61,  70,  74,  105,  111,  112. 
words  of  cancellation  must  be  written  on  will,  where.  111,  112. 
Canons  of  Descent,  3,  5,  8-13. ' 
changed  by  statute,  3,  5,  12,  13. 
derived  from  feudal  law,  5. 
set  forth  and  explained,  5,  8-11. 
Carriers,  irrigation  works  owned  and  operated  by  corporations  as  quasi- 
public,  389,  390. 
Chancery  Courts,  may  appoint  guardians, .  186,  187. 
Charities, 

bequests  to,  39. 
apon  winding  up  of  a  charity, 
property  escheats  to  sovereign  or  state,  when,  J.4. 
property  goes  to  original  donors  according  to  Illinois  rule,  14. 
Chattels  Beal,  go  to  the  personal  representative  upon  testator's  death,  157. 
Check,  payment  of  rent  by,  294. 
Child's  Fart,  defined,  35. 

Choses  in  Action,  action  on,  by  administrator  or  executor,  158-160. 
Civil  Death,  administration  of  estate  of  person  sentenced  to  imprison- 
ment for  life,  146,  147. 
Co-administrators,  178-180.    See  also  Administrator, 
authority  of,  178,  179. 
liability  of,  179. 
Coal  Lands,  413,  421. 
Codicil, 
defined,  29. 
republication  of, 
former  codicils  by,  when,  126. 
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Codicil,  republication  of — Continued 

will  by,  when,  124-126.    See  also  Eepublication,  of  a  will, 
revival  of  will  hj,  127,  128. 
revocation  of  a  will  by,  61,  70,  74,  105,  106.    See  also  Bevoeation,  of  a 

will, 
revocation  of,  must  be  express  and  independent,  111. 
Co-fexecutors,  178-180. 
authority  of, 

are  joint  and  entire,  178. 

upon  death  of  one,  entire  authority  is  in  survivor,  179. 
liability  of,  179. 
Colorado,  statutory  provisions  relative  to  water  rights,  378-381. 
Common  Law,  original  colonies  of  America  inherited  the,  from  England, 

393. 
Compensation, 

of  administrators  and  executors,  182. 
of  guardians,  196,  197. 
Conditions, 

defined,  238,  242. 

construed  as  covenants,  when,  246,  247. 
courts  do  not  favor,  246. 
covenants  distinguished  from,  242,  251. 
"covenant,"  use  of  the  word  may  create  a  condition,  247. 
creation  of,  244,  245. 
in  leases,  232,  238,  242-249. 
defined,  238,  242. 

agreement  not  to  assign,  breach  of,  246. 
are  binding  on  lessee  and  sublessee,  247,  248. 
breach  of, 

at  common  law,  249. 
effect  of,  242,  243. 

lessor,  his  heirs  or  assigns  may  avoid  lease  for,  248,  249. 
condition  precedent,  243,  244. 
condition  subsequent,  243-245. 
construed  as  covenants,  when,  246,  247. 
creation  of,  244,  245. 
illegal,  245. 
impossible,  void,  245. 

non-compliance  with,  does  not  make  lease  void,  249. 
parties  affected,  247,  248. 
reentry  clause  in,  244,  245. 
valid,  what  are,  245,  246. 
waiver  of,  244. 

words  of  restriction  do  not  create',  245. 
kinds  of,  243,  244. 
precedent,  40,  243,  244. 
defined,  243. 
examples  of,  244. 
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Conditions,  precedent — Continued 

rule  as  to  the  postponement  of  the  vesting  of  title  upon,  40. 
subsequent,  243. 

defined,  243. 

creation  of,  244. 
valid,  245,  246. 
Congress,  Acts  of, 
respecting  mines  and  mining, 

1807,  399. 

1829,  399. 

1846,  394,  399. 

1847,  394,  399. 
1850,  394. 

1866,  395,  400,  405-407,  440-443. 
1870,  395. 

1872,  395,  407,  438,  443-444. 

1877,  358,  359,  411.    See  also  Desert  Land  Act  of  1877. 
1892,  453. 
1897,  453. 
Consanguinity,  14-16. 
collateral,  14,  15. 
defined,  14. 

civil,  canon  and  common  law  rule  of,  15. 
examples  of,  14. 
degrees  of,  15. 
lineal,  14,  15. 
defined,  14. 

civil,  canon  and  common  law  rule  of,  15. 
examples  of,  14. 
Consideration,  in  leases,  232,  236,  237. 
Constitution  of  United  States,  abolished  attainder  and  corruption  of  the 

blood,  50. 
Contract, 
grubstake,  474,  475.    See  also  Grubstake  Contracts, 
option,  in  mining,  475.    See  also  Option  Contracts, 
to  lease, 

construed  as  a  license,  when,  230. 
lease  distinguished  from,  229,  230. 
to  sell  land.    See  Vendor  and  Piirchaser. 
Contribution, 

from  devisees  of  other  property  when  specific  devise  is  taken  to  pay 

debts,  177. 
from  holders  of  specific  legacies,  when,  177. 
Conversion,  change  of  property  by  executor  under  a  vpXL  not,  156,  157. 
Conveyance.    See  Deeds. 

Corporation.    See  also  Foreign  Corporations;  Municipal  Corporations, 
as  beneficiary  under  a  will,  56,  57. 
as  guardian,  188. 
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Corporation — Continued 
lease  of  a,  224. 
mining  claim  of  a,  456. 
Corruption  of  the  Blood, 

abolished  by  United  States  Constitution,  60.  * 
forfeiture  of  property  for,  13. 
Covenants, 

defined,  242,  2.51,  252. 

breach  of,  eflfeet  of,  242,  253,  259,  260. 

~  breach  of  condition  distinguished  from,  242,  253. 

damages  for,  253. 
conditions, 
construed  as,  when,  246,  247,  251. 
distinguished  from,  242,  251. 
construction  of,  252,  253. 

covenant,  use  of  the  word,  may  create  a  condition,  247. 
express,  238,  251,  254,  259,  260. 
implied,  238,  251,  253-259,  279,  284,  285,  287. 
defined,  251. 

no'  liability  of  administrator  or  executor,  trhen,  172 
in  deeds,  251. 

need  not  be  under  seal,  when,  251. 
in  leases,  232,  238,  242,  253-260. 
defined,  238,  242. 

breach  of,  effect  of,  242,  253,  259,  260. 
by  landlord,  253-258.'' 

against  incumbrances,  255,  256. 
forpayment  of  taxes,  256. 
for  quiet  enjoyment,  254,  255. 
for  repairs,  256,  257. 
by  tenant,  258-260. 

breach  of,  effect  of,  259,  260. 
express  covenants,  259,  260. 
implied  covenants,  258,  259,  279,  284,  285,  287. 
not  to  assign  or  sublet,  258,  259. 
not  to  commit  waste,  258,  284,  285. 
to  cultivate  the  land  properly,  258,  259. 
to  insure,  258,  259. 

to  make  repairs  and  improvements,  258,  287. 
to  pay  rent,  258,  293. 
to  pay  taxes  and  assessments,  ^58. 
to  reside  on  premises,  258. 

to  surrender  the  premises  in  good  condition,  258. 
express,  238,  251,  254,  259,  260. 
grant  and  demise  construed,  251,  252. 
implied,  238,  251,  253-259,  279,  284,  285,  287. 
of  deceased  testator,  liability  of  administrator  or  executor  on,  172. 
personal,  252. 
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Covenants,  personal — Continued 
defined,  252. 
eonBtruetion  of,  252. 
real,  252. 

defined,  252. 
running  with  the  land,  252,  254,  255,  293. 
covenant  for  quiet  enjoyment,  254,  255. 
covenant  to  pay  rent,  293. 
example  of,  252. 
technical  words  not  required  to  create,  251. 
Creditor, 

as  administrator  of  an  estate,  when,  149,  150. 
heir,  liability  of,  for  ancestor's  debts  at  common  law,  12. 
satisfaction  of,  out  of  estate  of  decedent,  1. 
takes  precedence  over  devisee  or  legatee;  171. 
Criminals, 
attainder,  doctrine  of, 

abolished  by  the  Constitution  of  United  States,  50. 
applied  by  early  law,  50. 
cannot  be  witnesses  to  a  will,  97,  98. 
corruption  of  the  blood,  50. 

abolished  by  the  Constitution  of  United  States,  50. 
wills  of,  50. 
Crops, 
letting  of  land  on  shares  for  purposes  of  raising,  209. 
planted  by  tenant  for  life,  personal  representative  entitled  to,  upon 

tenant's  death,  286. 
tenant  has  no  right  to,  after  expiration  of  his  tenancy,  when,  285,  286. 
Curtesy,  interest  of  husband  in,  cannot  be  barred  by  wife's  will,  38. 
Custom,  recognition  of,  in  respect  to  mines  and  mining,  401-404. 

Damages,  measure  of,  for  ore  wrongfully  taken  from  another's  mine,  479. 
Dams, 

construction  of,  386,  387. 

for  irrigation  purposes,  386,  387. 
.in  running  streams,  386. 
Decedent's  Estates, 

administration  of,  139-183.     See'  also  Administration,  of  estates;  Ad- 
ministrator; Executor;  Probate. 

descent  of  real  property,  3,  5-16.    See  also  Descent. 

distribution  of,  17-25.    See  also  Distribution. 
Deed, 

by  administrator  or  executor,  172. 

by  guardian  upon  sale  of  ward's  real  estate,  194. 

gift  by,  effect  of,  60. 

in  form  of  a  lease,  231. 

lease  distinguished  from  conveyance,  231. 

takes  effect  upon  delivery  and  _aceeptance,  59. 
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Delivery, 

of  lease,  232,  235,  239,  240. 

intention  of  parties  governs,  240. 

necessity  of,  to  complete  execution,  232,  235,  239,  240. 
Descent.     See  also  Distribution,  of  personal  property, 
applies  only  to  real  property,  6,  7,  17. 
of  real  property,  3,  5-16. 
defined,  5. 
bastard, 

could  not  inherit  at  common  law,  16.  ^ 

when  legitimated  may  inherit  under  statute,  16. 
blood  of  first  purchaser  explained,  9,  10. 
canons  of  descent,  3,  5,  8-13.    See  also  Canons  of  Descent, 
collateral,  14,  15.    See  also  Consanguinity, 
defined,  14. 

civil,  canon  and  common  law  rules  of,  15. 
example  of,  14.  ' 

consanguinity,  14-16.    See  also  Consanguinity, 
from, 
"last  entitled,"  12.     • 
"last  seized,"  12,  13. 
half-brothers  or  half-sisters  could  not  inherit  from  one  another  at 

common  law,  10. 
heir,  liability  of,  for  ancestor's  debts,  12. 
history  of  the  law  of,  5. 

husband  could  not  be  heir  of  his  wife  at  common  law,  16. 
intestate's  real  property  vests  at  once  in  the  heirs  by  operation  of 

law,  15.  ^ 

lineal,  14,  15.     See  also  Consanguinity, 
defined,  14. 

civil,  canon  and  common  law  rules  of,  15. 
example  of,  14. 
person  actually  seized,  11,  12. 
entry  necessary,  12. 
last  seized,  what  meant  by,  11,  12. 
who  last  died  actually  seized,  11. 
purchaser,  one  who  takes  by  will  a,  10. 
'         that  comes  from  the  father  descends  according  to  father's  line  at 
common  law,  11. 
that  comes  from  the  mother  descends  according  to  mother's  line  at 

common  law,  11. 
under  common  law  rules,  3,  5-16. 
under  statutes,  3,  16. 

construction  of,  depends  on  common  law  rules,  3. 
Illinois  Statute,  provisions  of,  3,  19-23. 
where  son  dies  without  issue,  8. 

wife  considered  an  heir  of  husband  and  may  inherit  his  property 
under  statutes,  16. 
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Desert  Land  Act  of  1877,  358,  359,  411. 
appropriation  of  waters  under,  358,  359. 
lands  granted  under,  411. 
supplemented  by  act  of  1891,  411. 
Devastavit,  defined,  167. 
Devise, 
defined,  27. 

ademption  of,  133.    8ee  also  Ademption, 
devisee.    See  also  Beneficiary,  of  a  will, 
defined,  28. 

right  of,  when  will  is  found  after  distribution  of  real  and  personal 
property,  141,  142. 
devisor,  defined,  28. 
lapsed,  129,  130. 

considered  as  after-acquired  property,  129,  130. 
distinguished  from  void  devise,  129. 
Illinois  Statute,  provisions  of,  132. 
under  modern  statute,  131,  132. 
revocation  of,  by  conveyance,  133. 

contract  to  sell  land  sufficient,  133. 
specific,  177. 
when  taken  to  pay  debts,  devisee  entitled  to  contribution  from  other 
devisees,  177. 
to  a  class,  132. 

upon  death  of  one  of  the  class,  his  share  would  go  to  surviving  mem- 
bers belonging  to  the  class,  132. 
void,  129,  131. 
distinguished  from,  lapsed  devise,  129. 
Devisee,  of  a  will.    See  Beneficiary,  of  a  will. 
Diligence, 

of  appropriator  of  water  for  irrigation  or  beneficial  use,  349-354. 
a  question  of  fact,  350. 
Conger  v.  "Weaver,  rule  of,  353. 
initial  date  of  commencement  of  enterprise,  352. 
lack  of,  effect  of,  350. 
necessity  for,  349-354. 
no  statutory  rule  of,  350. 
practical,  required,  351. 
reasonable  time,  what  is,  350. 
result  of,  352-354. 
rule  of  relation  back,  352-354.    See  also  Bule  of  Belation  Back. 

defined,  354. 
theoretical,  not  required,  351. 

to  be  adapted  to  actual  condition  of  settler,  350-352. 
Dip, 

of  vein  of  minerals,  438,  439. 
determined  how,  439. 
is  at  right  angles  to  the  true  strike,  438. 
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Dip,  of  vein  of  minerals — Continued 
under  Federal  Act  of  1872,  438. 
right,  explained,  439. 
Discovery, 

of  minerals,  423-427,  453,  454. 

essential  to  the  validity  of  a  mining  location,  422,  424. 
gives  discoverers  a  preference  usually,  423. 
loss  of,  425,  427. 
nature  of,  required,  424. 
of  placer  deposits,  453,  454. 

defined,  454. 
place  of,  424,  425. 
possession  pending,  425,  426. 
priority  of,  effect  of,  424. 

provisions  of  United  States  Bevised  Statutes  respecting,  423. 
time, 

for  completing,  427. 
for  making,  425. 
shaft,  426,  427. 
purpose  of,  426,  427. 
requirements  of,  426,  427. 
Distress, 

for  rent,  300-302. 

at  common  law,  300-302. 
'      by  statute,  301,  302. 

express  contract  to  pay  rent  necessary,  301. 

goods  distrained  may  be  sold  after  due  notice,  302. 

landlord  must  take  reasonable  care  of  goods  distrsuned,  301,  302. 

of  property  other  than  tenant's  depends  on  whether  it  is  being  used 

by  tenant,  301. 
relation  of  landlord  and  tenant  must  exist  to  give  right,  301. 
right  to  distrain  goods  abolished  in  number  of  American  states,  302. 
Distribution.    See  also  Descent,  of  real  property. 
of  personal  property,  6,  7,  17-25. 
at  common  law,  6,  7,  23,  24. 
administered  in  ecclesiastical  courts,  6,  7. 
administrator  after  payment  of  debts  was  entitled  to  balance  of 

personal  property,  23. 
rules  of,  changed  by  statute,  24. 
decrees  of,  18. 
distributee, 

action  by,  18,  19. 

assignment  of,  effect  of,  18. 

debts  due  from,  deducted  from  his  share,  18. 

if  a,,  dies  pending  distribution  his  share  is  payable  to  his  personal 

representatives,  18. 
right  of,  to  his  share  vests  at  death  of  intestate,  18. 
in  general,  17-19. 
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Dlstribntloii,  of  personal  property — Continued 
per  capita,  explained,  25. 
persons  entitled  to  take,  17. 
per  stirpes,  explained,  25. 

rule  of  representation  among  brothers  and  sisters,  explained,  24,  25. 
scheme  of,  in  Illinois,  24. 
Statutes  of  Distribution,  17-19. 
and  the  common  law,  23,  24. 
in  Illinois, 

examined,  24,  25. 
in  full,  19-23. 
provisions  of,  17-19. 
usually  postponed  until  final  settlement  of  the  estate,  18. 
of  water  for  irrigation  purposes,  381-384. 

according  to  the  order  of  their  priorities,  381. 
a  matter  of  state  and  public  concern,  382. 

by, 

community  by-laws,  agreements  and  common  consent,  381, 
division  and  state  engineers,  382,  383. 
mutual  ditch  companies,  390. 
the  administrative  system,  381-384. 
water  commissioners,  382. 
statutory  method  of,  S82. 
under  the  state  police  power,  881,  383,  384. 
Ditches.    See  Canals;  Mutual  Ditch  Companies. 
Diversion,    • 

of  water  for  irrigation  or  beneficial  use,  343,  346,  366-368. 
actual,  necessary  element  in  the  doctrine  of  appropriation,"  343,  346. 
by  riparian  owners,  317,  319,  320. 

change  from  the  first,  right  of  appropriators  to  make,  366-368. 
an  incident  in  the  right  of  property,  366. 

burden-  of  proof  on  petitioner  to  show  no  diminution  of  water,  368. 
greater  acreage  served  not  a  test  of  injury, '368,  369. 
limitations  on  the  right  of,  367. 
rule  as  to  what  constitutes  an  injury,  367. 

rule  that  there  caii  be  no  greater  diversion  either  in  time  or  quan- 
tity than  there  was  at  old  point  of  diversion,  368. 
excessive,  not  permitted,  348. 
Divorce,  does  not  of  itself  revoke  a  will  previously  made  in  favor  of  a 

wife,  122. 
Doctrine  of  Reasonable  Farts,  35. 
Domestic  Fixtures,  may  be  removed  by  tenant,  267. 
Domestic  Furposes,  appropriation  of  water  for,  323,  340,  341. 
Dower,  interest  of  widow  in,  cannot  be  barred  by  husband's  will,  38. 

Easements, 
lease  of,  201. 
tenant's  right  to,  283. 

R7Q 


20  INDEX 

Education,  grant  of  public  lands  to  states  for  purposes  of,  413. 
Ejectment,  Action  of, 

by  landlord  to  recover  possession  of  leased  premises  at  expiration  of 

lease,  313,  314. 
by  tenant  against  landlord  or  third  persons,  280,  282, 
Emblements,  285-287.    See  also  Crops. 

include  grain  and  vegetables  of  all  kinds,  285. 

in  the  law  of  landlord  and  tenant,  285-287. 

planted  by  tenant  for  life,  personal  representative  entitled  to,  upon 

tenant's  death,  286. 
tenant  has  no  right  to,  after  the  expiration  of  his  tenancy,  when,  285, 
286. 
Eminent  Domain, 

lease  may  be  terminated  by  property  being  taken  by,  310,  311. 
no  eviction  where  premises  are  taken  by,  255. 
right  of, 

granted  by  Bill  of  Bights  and  by  state  statutes,  388. 
in  construction  of  canals,  ditches,  reservoirs,  387,  388. 
Entry, 

of  tenant  in  possession  of  leased  premises,  216,  279. 
on  land  for  purposes  of  descent,  what  is  necessary,  12. 
Escheat, 

in  America,  13. 
under  feudal  law,  13. 

where  charitable  corporation  breaks  up,  14. 
Estates.    See  also  Tenancy, 
at  will,  200. 
by  sufferance,  200. 
for  years,  200,  203-206. 
freehold,  200. 
in  fee  simple,  202. 
less  than  freehold,  200. 
life, 

by  Illinois  Statute,  3. 

may  not  be  subject  to  testamentary  disposition,  40. 
of  a  minor,  4.    See  also  Guardian  and  Ward.  - 

pur  autre  vie,  devisable  by  will  in  writing  under  Statute  of  Frauds,  61. 
tail,  by  Illinois  Statute  considered  as  life  estates,  3. 
Estoppel, 

of  tenant  to  deny  landlord's  title,  282,  283. 

rights  of  appropriator  of  water  rights  may  be  changed  or  lost  by,  374. 
Estovers,  tenant  is  entitled  to,  285. 
Eviction, 

of  tenant  under  a  lease,  255,  281,  282. 

action  for  damages,  right  of,  by  tenant,  when,  282. 

actual,  defined,  255. 

constructive, 

examples  of,  255. 
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Eviction,  of  tenant,  constructive — Continued 
waiver  of,  what  amounts  to,  255. 

may  be  actual  or  constructive,  255,  281. 

relieves  tenant  of  rent,  when,  299,  300. 

tenant  may  elect  to  treat  lease  as  terminated,  307. 

trespass  will  not  amount  to,  281,  282. 

under  eminent  domain  proceedings,  255. 
Exceptions, 

in  leases,  232,  238,  243,  249,  250. 

' '  excepting  and  reserving ' '  construed,  250. 

exception  of  the  whole  of  what  has  previously  been  leased  makes 
lease  void,  250. 

reservations  distinguished  from,  238. 

"reserving  unto  the  lessor"  construed  as  exception,  when,  250. 
Execution,  ^ 

of  lease,  232,  235,  239,  240. 

delivery  necessary  to,  232,  235,  239,  240. 

seal  required,  when,  239,  240. 

signing,  239. 
by  agent,  239. 
of  will,  75-104. 

acknowledgment  by  testator,  61,  90,  100. 

ambiguities,  83-87.    See  also  Ambiguities. 

as  a  joke,  or  as  a  subterfuge  or  blind,  renders  will  void,  104. 

attestation,  69,  72,  73,  96-104.    See  also  Attestation. 

by  fraud,  75-78.    See  also  Fraud. 

by  mistake,  81-84.    See  also  Mistake. 

by  undue  influence,  75,  78-81.    See  also  Undue  Influence. 

contents,  89. 

form,  87-104.    See  also  Form,  of  a  will. 

incorporation  by  reference,  89-96.    See  also  Incorporation  by  Refer- 
ence. 

legislatures  may  prescribe  regulations  governing  the,  42,  43. 

signing,  87-89.    See  also  Signature*  to  a  will. 
Executor.    See  also  Administrator, 
defined,  142. 

accounting  by,  169,  182,  183. 
action  against,  161,  162,  173. 
action  by, 

for  fraud  and  deceit,  160. 

for  injuries  to  personal  estate,  158,  159,  162. 

for  personal  injuries  to-  testator,  158,  160,  162,  163. 

on  contracts,  159,  162,  .163.  [ 

to  collect  assets,  161-164.  ' 

acts  of, 

before  grant  of  letters  testamentary,  152-154,    _ 

rules  governing,  143. 

where  subsequently  the  will  was  declared  void,  153,  154. 
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Ezecntor —  Continued 

administrator  distinguished  from,  143,  144. 
an  officer  of  the  court,  143. 
appointment  of,  143,  144,  151,  152. 

evidenced  by  letters  testamentary,  151,  152. 
relates  back  to  time  of  testator's  death,  152. 
bond  of,  150,  151.    See  also  Bonds, 
co-executors,  178-180.    See  also  Co-executors, 
compensation  of,  182. 
contracts  of,  169. 
deed  of,  172. 
de  son  tort,  153. 

liability  of,  153. 
discharge  of,  182,  183. 
duty  of,  4,  155,  161-164. 
to  administer  the  estate,   157,   161. 
to  bury  the  deceased,  173. 

to  collect  and  recover  possession  of  assets,  155,  157,  158,  161-164. 
to  pay  debts  and  legacies,  173-178. 
entitled  to  possession  of  real  estate  during  administration,  155. 
foreign  representative  of,  180,  181. 
inventory  and  appraisal  by,  160,  161. 
judgment  against,  169. 
jurisdiction  of,  143. 
lease  of,  222,  223. 
liabiUty  of,  161,  167,  171-178. 
arising  from, 
acts  of  the  deceased,  171,  172. 
from  his  own  acts,  172,  173. 
extent  of,  171-173. 
for, 

active  wrongdoing,  172. 
contracts  of  decedent,  171. 
negligence,   172. 

payment  of  debts  and  legacies,  173-178. 
waste,  mismanagement  or  breach  of  duty,  167. 
not  liable  for  loss  which  has  been  sustained  from  mietake  of  law, 
when,  161. 
management  of  estate  by,  165-171. 

cannot  ratify  invalid  transactions  of  testator,  171. 

care,  skill  and  diligence  of  an  ordinary  business  man  Teqaired,  165, 

166. 
funds, 

deposit  of,  in  a  bank  which  afterwards  fails,  effect  of,  165. 
must  be  kept  separate  from  ofScer's  personal  funds,  165, 
must  not  be  used  by  officer  in  his  own  business,  165. 
good  faith  required,  165. 
investments,  166. 
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Executor,  management  of  estate  by — Continued 
of  business  of  deceased,  166,  167. 
property  of  the  estate,  keeping  of,  165. 
settlement  of  partnership  interest,  167. 
under  statutes,  165. 
mortgage  of  real  property  by,  169. 
oath  of,  150. 
payment  by, 

of  allowance  for  support  of  widow  and  minor  children,  173. 
of  claims  against  estate,  174-176. 

filing  of,  before,  174,  175. 
of  debts,  173-178. 
appropriation  of  assets,  order  and  priority  of,  178. 
due  workmen,  174. 
of  expenses, 

of  administration,  173. 
of  funeral,  173,  174. 
of  last  sickness,  174. 
of  judgment,  175. 
of  legacies,  173-178. 
of  rent,  174. 
of  specific  legacies,  176,  177. 

contribution  from,  holders,  when,  177. 
priority  under  statute,  173,  174. 
time  allowed  for,  175. 
powers  of,  • 

as  conferred  by  the  will,   156. 
discretionary,  156. 
qualifications  of,  150,  151. 
removal  of,  154,  155. 
resignation  of,  154. 

,  sale  of  personal  property  by,  168,  169. 
license  from  court  to  sell,  156,  168. 
purchaser  at,  title  of,  154,  169. 

when  the  will  afterwards  turns  out  to  be  spurious,  154. 
sale  of  real  property  by,  169-171. 
essential  to  valid  sale  that  court  have  jurisdiction,  170. 
executor  cannot  purchase  at  sale,  170,  171. 
power  conferred  by  statute,  169,  170. 

provisions  of  statute,  169,  170. 
procedure,  169,  170. 
title  of,  152,  168. 
Extralateral  Kight,  407,  437-451. 
defined,  439. 
in  mining  claims, 

apex  right  or  dip  right,  explained,  439,  440.    See  also  Apex;  Veins. 

burden  of  proof  to  establish,  451. 

continuity  and  identity  of  vein  neeessajy  to  establish,  451. 
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Extralateral  Kight,  in  mining  claims — Continued 

extent  and  direction  of,  depend  upon  position  of  apex,  440. 

"  intralimital "  or  "intraliminal"  right  distinguisbed  from,  440. 

on  broad  lodes,  449,  450. 

on  secondary  v«in,  447,  448. 

placer  locations  do  not  possess,  440. 

under  the  federal  acts  of  1866  and  1872,  407,  440-443. 

where, 

end  line  and  side  line  are  crossed  by  vein,  445. 

end  line  only  is  crossed  by  vein  terminating  within  the  claim,  447, 

end  lines  converge  in  the  direction  of  the  dip,  441,  443,  444. 

end  lines  diverge  in  the  direction  of  the  dip,  444,  445. 

parallel  end  lines  are  crossed  by  vein,  441,  443. 

side  line  only  is  crossed  by  vein,  446. 

side  lines  are  crossed  by  vein,  446. 

Falsa  Demonstratio  Kon  ITocet,  doctrine  of,  applied,  86. 
Federal  Mining  Act  of  1866,  395,  400,  405-407,  440-443. 

comment  on,  405,  406. 

crude  and  inadequate,  405. 

list  of  states  under,  397. 

Placer  Act  of  1870  amended  the,  405,  406. 

provisions  of,  405,  406. 

superseded  by  Act  of  1872,  405,  407. 

supplemented  by  state  and  territorial  legisla^on,  397. 
Federal  Mining  Act  of  1872,  395,  407,  408,  438,  443,  444. 

amended  and  supplemented  the  Federal  Mining  Act  of  1866,  407. 

provisions  of,  408. 

supplemented  in  minor  respects  by  Congress,  408. 

the  present  law  of  mining,  407. 
Fee  Simple,  devise  of  lands  held  in,  under  Statute  of  Wills,  34. 
Feme  Covert,  will  of,  35,  51-54,  123.   .See  also  Married  Women. 
Feudal  System, 

landlord  under  the,  199,  200. 

lease  for  years  under,  203. 

wills  of  personal  property  under  the,  35. 
Fire,  eflfect  of,  on  payment  of  rent  by  tenant,  295,  296. 
Fire  Escapes, 

defective  or  unsafe,  liability  of  landlord  for  injuries  from,  276,  277. 

neglect  to  furnish,  liability  of  landlord  for  injuries  due  to,  276,  277. 
Fire  Insurance,  action  by  administrator  or  executor  on  contract  of,  163. 
"First  In  Time,  First  in  Right,"  maxim  applied,  342,  354,  361. 
Fixtures, 

defined,  261,  262,  278. 

agreement  of  parties  in  respect  to  creating,  263. 

agricultural,  267,  278. 

annexation,  character  of,  263-265. 
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nxtures—  Continued 

barn  when  not  a  fixture,  263. 

creation  of,  by  statute,  263. 

description  of  premises  in  a  lease  carries  use  and  enjoyment  of,  261. 

domestic,  267. 

doors  and  windows  as,  264. 

engines  and  boilers  installed  in  mills  as,  264.  ' 

intention  of  parties  in  annexing  chattels  to  land, 

as  affecting,  262,  263. 

to  be  determined  how,  262,  263. 
landlord's  right  to,  when,  265,  278. 
machinery  as,  264. 
nursery  stock  as,  264. 

parties,  relation  of,  as  determining  what  are,  265. 
"questions  concerning,  arising  between, 

grantor  and  grantee  of  land,  265. 

heir  and  administrator  or  executor,  265. 

landlord  and  tenant,  266-26d,  278,  289,  290. 

mortgagor  and  mortgagee,  265. 

remainderman  and  one  who  has  Ufe  interest,  265. 

vendor  and  vendee,  265. 
removal  of, 

by  agreement,  268. 

by  statute,  267. 

conditions  of,  268,  269. 

reasonable  time, 

allowed  to  a  tenant  at  will  after  notice,  268. 
a  question  of  fact  for  the  jury,  269. 
what  is,  268,  269. 

tenant's  right  to,  268,  289,  290. 

without  serious  damage,  264,  269. 
rules  for  determining,  262,  263. 

intention  of  parties  as  affecting,  262.  • 

their  application  to  the  relation  of  landlord  and  tenant,  266-269. 
rules  of  rented  property  in  regard  to,  261. 
statues,  when,  262,  263. 
test  of,  261,  262. 

trade,  264,  266,  267.    See  also  Trade  Fixtures, 
vases,  when,  262,  263. 
windmill,  when  not  a  fixture,  263. 
Tlood  Waters,  appropriation  of,  332,  333. 

Forcible  Entry  and  Detainer,  landlord  is  criminally  liable  for,  when,  313, 
Foreign  Corporations,  as  beneficiaries  under  a  will,  57. 
Form, 

of  a  will,  87-104.    See  also  Execution,  of  will. 

contents,  89. 

must  be  in  writing,  90. 

must  conform  strictly  to  statute,  87,  90. 
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Franchises,  may  be  leased,  201. 
Fraud,  . 

deflntsd,  75,  76. 

by  guardian,  liability  for,  193. 

' '  conceals  itself, ' '  meaning  of,  as  applied  to  mining,  480. 
forms  of,  75,  76. 
in  the  execution  of  a  will,  75-78. 
false  identity  or  character,  76. 
illustrations,  75-78. 
makes  will  voidable,  75. 
Where  the  deceiver  is  innocent,  77,  78. 
illustrations,  77,  78. 
question  one  of  construction,  77. 
Funeral  Expenses,  priority  of,  in  administration  of  the  estate  of-  deeeasi' 
173. 

Oambling,  lease  of  premises  which   are  to  be  used   for  purposes   of, 

invalid,  232. 
Oeology,  genetic  theories  in  respect  to  veins  of  minerals,  418. 
Gift, 
by  deed,  effect  of,  60. 

by  ward  to  guardian  presumed  to  be  fraudulent,  197.    . 
causa  mortis,  defined,  30. 

donatio  mortis  causa,  defined  and  explained,  30. 
inter  vivos,  30,  136,  137. 
rules  governing,  136,  137. 
theory  of,  137. 
to  a  class,  132. 

will  distinguished  from,  29,  30. 
arubstabe  Contracts,  474,  475. 
defined,  474. 

'mining  partnership*  distinguished  from,  474,  475. 
writing  not  required,  474. 
Guardian  and  Ward,  184-198. 
guardian, 
defined,  185. 

accounting  by,  194,  195,  197.    See  also  Accounting, 
ad  litem,  defined,  198. 
appointment  of, 

by, 

infant  himself,  187,  189. 
parent,  187,  188. 

the  chancery  court,  186,  187,  190. 
the  court,  189,  190. 

governed  by  statute,  189. 

jurisdiction,  190, 

procedure,  189, 
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Onardlan  and  Ward,  guardian,  appointment  of,  hy— Continued 
the  orphans'  court,  190, 
the  probate  court,  186,  190. 
the  surrogates'  court,  190. 

for  insane  persons,  196. 

for  spendthrifts,  196. 

privilege  of  infant  in  selecting,  189. 

yrho  should  be  appointed,  190,  191. 
authority  of, 

derived  from  the  law  or  the  special  appointment,  187. 

termination  of,  195,  196. 

by  death  or  marriage  of  ward,  195. 

by  ward  reaching  the  age  of  majority,  196. 

to  bind  the  ward  within  the  scope  of  his- general  powers,  197. 
bond  of,  189,  190. 
by  nature,  185. 
chancery,  186. 
compensation  of,  196,  197. 
corporation  as,  188. 
deeds  by,  upon  sale  of  the  real  estate  of  his  ward  hy  0xder  of  the 

court,  194. 
duties  of,  191-194. 

as  to  ward's  person,  191,  192. 

as  to  ward's  property,  192-194. 
for  nurture,  185. 
fraud  of,  liability  for,  193. 
in  socage,  185,  186. 
investments  by,  193,  194. 
leases  of,  222. 
lord  chancellor  as,  186. 
married  woman  as,  195. 
misconduct  of,  liability  for,  .193. 
mother  as,  191. 
natural  guardians,  196. 
negligent  acts  of,  liability  for,  193. 
next  of  kin  as,  191. 
parents  as,  187,  190. 

but  not  of  property  which  comes  to  the  child  by  gift,  devise, 
etc.,  187. 
probate,  186. 
relative  as,  190. 
removal  of,  196. 
rights  of,  191. 
sale  of,  , 

property  by,  for  maintenance  of  ward,  192,  193. 

real  estate  by  order  of  court,  194. 
special  appointment  of,  when,  198. 
testamentary,  186,  191. 
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Guardian  and  Ward,  guardian — Cqutinued 

unauthorized  acts  of,  responsibility  for,  192. 
guardianship, 

defined,  184,  185. 

at  common  law,  185,  186. 

in  the  United  States,  186,  187, 

termination  of,  195,  196. 

under  modern  statutes,  186. 
trust  created  by  the  relation  of,  192,  198. 
ward, 

defined,  185. 

custody  of,  191. 

death  of,  terminates  guardianship,  195. 

disaffirmance  by,  of  guardian's  acts,  when,  197. 

domicile  of,  190,  191. 
right  of  guardian  to  change,  191. 

education  of,  191.      , 

election,  right  of,  by  ward,  when,  197. 

gift  to  guardian  is  presumed  fraudulent,  197. 

income  and  principal  of,  guardian's  duty  toward,  192. 

maintenance  of,  191-193. 
sale  of  property  for,  193. 

marriage  of,  terminates  guardianship  as  to  ward's  person,  195,  196. 

may  restrain  guardian  from  committing  waste,  197. 

placing  of,  in  charitable  institution,  when,  192. 

protection  of,  191. 

rights  and  liabilities  of,  197,  198. 

seduction  of  female  ward,  guardian  cannot  bring  action  for,  191. 

services  of,  guardian  not  entitled  to,  191. 

Heirs,  living  children  not  provided  for  in  a  will  allowed  to  take  as, 

when,  39. 
Homestead, 

Act  of  1862,  410. 

creation  of,  in  public  lands,  410,  411. 
in  non-irrigable  land  in  Idaho,  411. 
in  semi-arid  lands  in  western  states,  411. 
procedure  for  acquiring,  410. 

soldiers  and  veterans  of  the  war,  additional  tracts  of,  411. 
disposal  of  public  land  under  the  homestead  laws,  357. 
interest  of  widow  and  children  in  a,  cannot  be  barred  by  testator's 
will^  38. 
Husband  and  Wife.     See  also  Curtesy;    Dower, 
husband, 

as  administrator  of  estate  of  his  deceased  wife,  148,  149. 

lease  by,  of  his  wife's  separate  property  for  period  which  extends 

after  his  death,  when  valid,  221. 
not  considered  as  heir  of  wife  at  common  law,  16. 
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HusTiand  and  Wife — Contiimed 

interest  of  either  husband  or  wife  in  community  property  cannot  be 

barred  by  provisions  of  a  will,  38. 
wife, 
as  the  administrator  of  the  estate  of  her  deceased  husband, ,  148,  149. 
at  common  law  could  not  inherit  husband's  property,  16. 
under  statutes,  may  inherit  husband's  property,  16. 

Ice, 

lease  of  the  right  to  cut  and  remove,  201. 

liability  of  landlord  for  injuries  received  from,  on  sidewalk,  275,  276. 
Illegitimate  Children.    See  Bastards. 
Incorporation  by  Beference, 
in  a  will,  89-96. 
advancements,  96. 
by  codicil,  94,  95. 

where  original  will  was  improperly  executed,  94. 
exception  to  rule,  96. 

of  notes  signed  by  testator  in  favor  of  beneficiary,  94,  95. 
payment  of  debts  and  future  legacies,  91,  92. 
test,  92,  93. 

to  another  but  unattested  document,  93-95. 
dated  after  execution  of  will,  93. 
dated  before  execution  of  will,  93-95. 
to  future  acts,  89,  90. 
"to  such  persons  and  in  such   proportion   as   shall   appear   from   a 

paper  which  will  be  found  with  my  will, ' '  93. 
' '  to  such  persons  as  shall  be  his  partners  in  business  at  his  death, ' ' 

92. 
"to  such  persons  as  shall  be  his  servants,"  92. 
under  modern  type  of  statute,  92,  93. 
under  Statute  of  Frauds,  90-92. 

wiU  must  refer  to  document  as  existing  so  that  it  may  be  identi- 
fied, 94. 
Incorporeal  Hereditaments,  rights  in  the  diversion  and  use  of  water  are, 

363,  364,  366. 
Indian  Reservations,  412. 
Infants, 

guardians  of.     See  Guardian  and  Ward, 
leases  of,  214,  219,  220,  292. 

avoidance  of,  on  the  ground  of  infancy,  219. 
liability  of  infant  for  rent,  292. 
voidable,  when,  219,  220. 
wills  of,  35,  68. 
Injunction, 

by  landlord  against  tenant  for  nuisance,  260. 

pendente  lite,  478.. 

to  restrain  waste  in  mining  cases,  478. 
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Insane  Persons, 

guardians  of,  196.     See  also  Guardian  and  Ward, 
leases  of,  220,  221. 
wills  of,  68. 
Inspection  and  Survey,'  pending  litigation  of  mining  properties,  478,  479. 
Insurance.     See  also  Fire  Insurance;   Life  Insurance. 

covenants  in  leases  for,  258,  259. 
Interesse  Termini, 
defined,  213. 
assignment  of,  214. 
Interest,  allowed  on  unpaid  rent,  when,  302. 
Intoxicating  Liquors, 

illegal  sale  of,  on  leased  premises  will  forfeit  lease,  when,  308. 
lease  of  premises  for  the  illegal  sale  of,  invalid,  232. 
Intralimital  Bight, 
defined,  440. 

extralateral  right  distinguished  from,  440, 
Invitees,  injuries  to,  liability  of  landlord  for,  274. 

Irrigation.      See  also  Appropriation;    Diversion;    Distribution;    Water; 
Waterworks.  ^ 

defined,  323. 

appropriation  of  water  for.     See  also  Appropriation,  of  water  founded 
on  beneficial  use. 
doctrine  of,  322-328. 
tests,  343,  344,  347,  348. 
waters  subject  to  appropriation,  329-340. 
distribution  of  water  for  purposes  of,  381-384.     See  also  Distribution, 
districts, 
organization  of,  391,  392. 

considered  as  quasi-municipal,  391. 
under  special  laws,  391. 
water  districts  distinguished  from,  391. 
doctrine  of  riparian  rights  unsuited  to  arid  climates,  320,  321. 
rights  in  water  for  purposes  of,  316. 
use  of  water  for,  317-320,  340-354,  374. 
works, 

early  history  of,  388,  389. 
.     owned  and  operated  by  private  corporations,  389-391. 
as  quasi-public  carriers,  389,  390. 
mutual  ditch  companies,  390,  391. 

Joint  and  Mutual  Will,  43-46. 

defined,  44. 

example  of,  45,  46. 

not  favored  by  early  English  law,  45. 

revocable  during  the  joint  lives  by  either  party,  45. 
Joint  Will, 

defined,  43,  44. 

890 


INDEX  31 

Joint  Vniir—Contiwted 

may  be  probated  at  the  death  of  either  party,  44. 
which  is  not  reciprocal,  44. 
-Judgment, 

against  a  deceased  person, 

payment  of,  by  executor  or  administrator,  175. 
against  administrator  or  executor,  169. 
Jurisdiction, 
of  court  in  the  administration  of  estates,  145-148. 
death  of  person  necessary  to  obtain,  146. 
for  the  country  or  district  in  which  the  deceased  was  domiciled  at 

the  time  of  his  death,  145. 
what  is  essential  to  obtain,  145. 
where  intestate  died  abroad,   145. 

where  pe.rson  is  absent  and  unheard  from  for  seven  years,  145,  146. 
which  acts  first  in  the  matter,  145. 

Kent,  England,  wills  of  real  property  in  the  borough  of,  33. 

Iiakes,  water  of,  subject  to  appropriation,  when,  331,  332. 
Iiandlord  and  Tenant.     See  also  Estates;    Lease;    Tenancy. 

fixtures,  rules  as  to  what  are,  between,  266-269,  278,  289,  290.      See 

also  Fixtures, 
landlord, 

action  of  ejectment  by,  to  recover  possession  of  leased  premises  at 

expiration  of  lease,  313,  314. 
capacity  of,  218-224. 
duty  of,  270,  276,  277,  280. 
arises  as  a  matter  of  common  law,  270. 
by  statute  to  provide  fire  escapes,  276,  277. 
governed  by  covenants,   270. 
in  general,  270. 

with  reference  to  putting  tenant  into  possession,  280. 
execution  of  lease  by,  218,  219.     See  also  Lease, 
heir  of  an  owner  as,  218. 
infant  as,  219,  220. 
in  feudal  England,  199,  200. 
in  modem  times,  200. 
liability  of,  270,  272-277. 

arises  as  a  matter  of  common  law,  270. 
for  injuries,   272-277. 
caused  by  latent  defects,  272.  ' 

due  to  dangerous  or  defective  condition  of  property,  B7S,  274. 
due  to  neglect  to  make  repairs,  274. 
from  defective  sidewalks,  275. 
from  fall  of  snow  accumulated  on  house  top,  276. 
from  neglect  to  furnish  fire  escapes,  276,  277. 
from  snow  and  ice  on  sidewalk,  275,  276. 
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Landloril  and  Tenant,  landlord,  liability  of,  for  injuries — Continued 
to  guest  or  servant  of  tenant,  273. 
to  invitees,  274. 

to  tenants  and  subtenants,  272,  273. 
to  Jhird  persons,  273,  274.       ' 
to  trespassers,    274. 
while  making  repairs  to  property,  274. 
governed  by  covenants,  270. 
in  general,  270. 
reentry  by, 

for  breach  of  conditions  in  lease,  308. 
upon  termination  of  tenancy,  312,  313. 
reversion  of,  227. 
right  of,  270-272. 

arises  as  a  matter  of  common  law,  270. 
governed   by   covenants,   270. 
in  general,  270. 
to, 

action  for  damages  against  tenant  for  injury  to  premises,  270. 
action  for  injury  to  reversion,  271. 
action  for  permanent  injury  to  property,  270,  271. 
assign,  or  lease,  271,  272. 
fixtures,  278. 
protect  his  interest,  270. 
rent,  272.     See  also  Rent, 
repair  and  improve  property,  when,  277,  278. 
sell  property,  271. 
summary  proceedings  by,  to  recover  possession  of  premises  upon  ex- 
piration of  lease,  314. 
law  of,  199-314. 
letting  of, 

land  on  shares  for  purposes  of  raising  crops,  209. 
lodgings,  209-211. 
relation  of,  199,  216-218,  291. 
by  conduct  of  the  parties,  216. 
by  implication,  216,  217. 
capacity  of^irties,  218-224. 
,     created  hja|P%16-218. 

by  conOTct  or  lease,  216. 
under  an  agreement  to   lease,   217. 
under  an  invalid  lease,  217j 
Creation  of  an  estate  for  years  gives  rise  to  the,  when,  200. 
distinguished  from  relation  of, 
master  and  servant,  224,  225. 
mortgagor  and  mortgagee,  227. 
partners,  225,  226. 
principal  and  agent,  226. 
vendor  and  purchaser,  226,  227. 
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Landlord  and  Tenant,  relation  of — Continued 

entry  hj  tenant  into  possession  necessary,  216. 
exists,  when,  202. 

formal  letting  or  leasing  not  necessary  to  create,  216. 
founded  on  contract,  199,  216,  229. 
governed  by  rules  relating  to  contracts,  199,  216,  229. 
possession  of  the  premises  alone  not  sufficient,  217. 
rent,  reservation  of,  whether  necessary  to  establish  the,  217,  218,  291. 
tenant, 

defined,  202. 

assignment-of  lease  by,  214,  215,  218,  271,  272,  288,  293;     See  also 

Assignment,  of  a  lease, 
attornment  of,  227,  228. 
cannot  deny  landlord's  title,  282,  283,  307. 
capacity  of,  218-224. 
duty  of, 

not  to  commit  waste,  279,  284,  285,  287. 

to  deliver  up   entire  premises  to  landlord  upon  termination  of 
tenancy,  312. 

to  pay  rent,  271,  272,  290.     See  also  Rent, 
to  assignee  of  lease,  271,  272. 
easements,  right  of,  to,  283. 
entitled  to  emblements,  when,  285-287. 
entitled  to  estovers  at  common  law,  285. 

estoppel  of,  to  deny  during  term  of  lease  landlord's  title,  282,  283. 
implied  covenants  of,  279,  284,  285,  287. 
infant  as,  219,  220. 

injuries  to,  liability  of  landlord  for,  272,  273. 
injuries  to  -third  persons,  liability  of,  for,  288,  289. 

distinguished  from  landlord's  liability,  289. 

from  dangerous  animals,  289. 
insane  person  as,  220,  221. 
liability  of,  for, 

breach  of  conditions  in  lease,  283,  284. 

committing  waste,  279,  284,  285.      See  also  Waste. 

injuries  to  third  persons  due  to  the  unsafe  condition  of  premises, 
288,  289. 

material  injury,   283. 
possession  by,  right  of,  279-282. 

at  common  law,  279. 

covenant  by  landlord   to  put  tenant  into  immediate  possession, 
effect  of,  280. 

ejectment,   right   of,   against   landlord   or   against  third  persons, 
280,  282. 

entry,  216,  279. 

injury  to,  270,  280,  281. 

in  modern  time,  279. 

landlord,  duty  of,  with  reference  to  tenant's  possession,  280. 
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Iiandlord  and  Tenant,  tenant,  possession  by — Continued 

where  lease  is  for  a  term  to  commence  in  the  futnre,  279,  280. 
possession  of,  eviction  from,  255,  281,  282. 
actual,  255,  281. 
constructive,  255,  281. 
protection  of,  against  nuisance,  281. 
repairs  by,  duty  of,  287,  288. 

to  keep  buildings  wind  and  water  tight,  287. 
to  keep  fences  in  good  order,  287. 
right  of,  to  remove  fixtures,  289,  290. 

subletting  by,  214,  215,  259,  280,  288.      See  also  Subletting, 
use  and  enjoyment  of  premises  by,  283-287. 
Land  Patents,  grant  of  public  lands  by,  413. 
Last  Will  and  Testament,  26,  89.     See  also  Will. 
Lease,  199,  201-207,  229-241. 
defined,  199,  229. 

acceptance  of,  232,  240.  ^ 

agreement  to  lease  distinguished  from,  229,  ^30. 
"agrees  to  lease,"  construed,  230. 
"agrees  to  l6t,"  construed,  230. 

assignment  of,  214,  215,  218,  271,  272,  288,  293.-    See  also  Assignment, 
of  a  lease, 
landlord,  right  of,  to  make,  271,  272. 
at  will,  206,  207.      , 

conditions  in,  232,  238,  242-249.     See  also  Conditions,  in  leases, 
consideration  in,  232,  236,  237. 
natural  love  and  affection  as,  236. 
payment  of  lump  sum  as,  236. 
rent  as,  236. 
services  as,   236. 
contract  between  landlord  and  tenant  usually  called,  199. 
contract  to  sell  distinguished  from,  231,  232. 
conveyance, 

distinguished  from,  227,  231. 
in  form  of  a,  231. 
covenants  in,   232,   238,   242,   243,   253-260.      See   also   Covenants,   in 

leases, 
creation  of, 
by  contract,  216. 
to  commence, 

at  an  impossible  date,  takes  effect,  when,  212,  213. 
at  once,  211. 

"from"  a  certain  day,  construed,  211,  212,  303. 
in  the  future,  211,  237. 
"to"  a  certain  day,  construed,  212,  303. 
date  of,  212,  213,  232,  235. 
impossible,  212,  213. 
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Lease,  date  of — Continued 

year  omitted,  effect,  213. 
delivery  of,  232,  235,  239,  240.     See  also  Delivery,  of  lease, 
description  of  the  'parties  and  property,  232,  235,  236. 
duration  of,  211-215. 

construed  against  lessor  in  favor  of  tenant,  212. 

may  depend  upon  construction  of  lease,  212. 
exceptions  in,  232,  238,  243,  249,  250.     See  also  Exceptions,  in  leases, 
execution  of,  232,  235,  239,  240.     See  also  Execution,  of  lease, 
forfeiture  of,  307,  308. 

for  breach  of  conditions,  at  the  election  of  landlord,  307. 

for  failure  to  pay  rent,  308. 

for  illegal  sale  of  intoxicating  liquors  on  premises,  308. 

for  subletting  or  assignment,  when,  308. 

reentry  by  landlord  for,  308. 

where  tenant  denies  landlord's  title,  307. 
form  of,  241. 
for  term  of  years,  203-206. 

at  common  law  considered  a  chattel  interest,  203. 

by  statute  treated  as  real  property,  when,  203. 

death  of  either  party  will  not  terminate,  305. 
-  destruction  of  premises  will  not  terminate,  306. 

lease  from  year  to  year  distinguished  from,  205. 

"term"  defined,  204. 

to  commence  in  the  future,  204,  237. 

under  feudal  system,  203. 

under  the  Statute  of  Frauds,  when,  204. 

"years,"  term  defined,  203. 
from  month  to  month,  206,  213. 

terminated  by  month's  notice  to  quit,  213. 
from  year  to  year,  204-206,  237. 
i        defined,  205. 

abolished  by  statute  in  some  states,  206. 

created  how,  205. 

example  of,  205. 

grew  up  by  judicial  construction  in  connection  with  tenancies  at 
will,  204. 

lease  for  years  distinguished  from,  205. 

not  known  to  early  common  law,  204. 

terminated  only  on  notice  to  quit,  213. 
"hereby  lets,"  construed,  230. 
illegal  leases,  what  are,  232,  233. 
intention  to  create, 

relationship  of  landlord  and  tenant  the  important  thing  in  the,  232. 

reservation  of  rent  as,  231. 
invalid,  232,  233. 


defined,  199,  229. 
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Iiease — Continued 
lessor, 

defined,  199,  229. 
"lets,"    construed,   230. 
license  distinguished  from,  230,  231. 
of, 

a  corporation,  224. 
a  guardian,  222. 
a  married  woman,  221,  222. 
an  administrator  or  executor,  222,  223. 
of  personal  property,  222,  223. 
of  real  property,  222,  223. 
at  common  law,  void,  222. 
under  modern  statutes,  valid,  222. 
of  tenancy  for  years,  222,  223. 

considered  as  a  lease  of  personal  property,  223. 
an  agent,  223,  224.' 
for  landlord,  223. 
for  tenant,  223. 

in  writing,  authority  of  agent  to  be  in  writing,  223. 
rules  of  the  law  of  principal  and  agent  apply  to,  223. 
signature  to,  how  to  be  made,  223. 
an  infant,  219,  220. 
an  insane  person,  220,  221. 
farming  implements,  201. 
franchises,  201. 

furniture  in  a  house,  201,  212. 
live  stock,  201,  202. 
machinery  in  a  mill,  201. 
mines,  475,  476. 
oil  and  gas,  476,  477. 
right  of  way,  201. 
rights  of  common,  201. 
right  to  cut  ice,  201. 
right  to  fish,  201. 
trees  and  timber,  201. 
watercourses,   201. 
parol, 

at  common  law,  233. 
effects  of,  233,  234. 

in  states  where  invalid,  creates  tenancy  at  will,  233. 
under  Statute  of  Limitations,  233. 
valid  under  Statute  of  Frauds,  when,  234,  235. 
parties  to,  232;   235. 
perpetual,  no  such  thing  as  a,  277. 
property  subject  to,  kinds  of,  201. 

property  to  be  leased  should  be  sufficiently  described,  235,  236. 
parol  evidence  not  admissible  to  contradict  written  description,  236. 
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Lease — Continued 

Teeording  of,  240,  241. 
reentry  by  landlord, 

for  breach  of  conditions,  in,  308. 

upon  termination  of,  312,  313. 
rent,  217,  218,  232,  236.     See  also  Bent. 

defined,  217,  290. 

fixed  usually  by  terms  of,  219. 
requirements  of  a,  232-241.  ;- 

reservations  in,   232,  238,   243,  249,  250.      Si^e,  als<?.  Beservations,   in 

leases.  '  '  ■  , 

Statute  of  Frauds,  effect  of,  on,  234,  235,  240. 

subletting  by  tenant  under  a,  214,  215,  259,  280,  288.     See  also  Sub- 
letting. " 
termination  of,  212,  303-311. 

by, 
custom,  303. 

death  of  either  party,  when,  305. 
destruction  of  premises,  306. 
eminent  domain  proceedings,  310,  311. 
eviction,  307. 

foreclosure  of  mortgage,  when,  306. 
forfeiture,  307,  308. 

merger  of  ownership  of  property  in  tenant,  308,  309. 
sale  of  premises,  when,  305,  306. 
surrender,  309,  310. 
for  a  fixed  term,  303. 

"from"  a  certain  date,  construed,  211,  212,  303. 
of  tenancy  from  year  to  year,  or  month  to  month,  304. 
"to"  a  certain  date,  construed,  212,  303. 
upon  some  external  event,  303. 
to  hold  during  the  joint  will  of  tenant  and  landlord,  206,  207. 

arises,  when,  206,  207. 
writing  required, 
by  Statute  of  Frauds,  234,  235,  240. 
letters  between  parties  may  constitute  a  lease,  241. 
seal  not  required,  240. 
Legacy, 
defined,  28. 

ademption  of,  133  138.     See  also  Ademption, 
charged  upon  the  land,  when,  178. 
for  a  special  purpose,  ademption  of,  137,  138. 
has  no  priority  over  devise,  171. 
lapsed, 

defined,  129. 
disposition  of,   130. 
distinguished  from  void  legacy,  129. 
N  Illinois  Statute  on,  provisions  of,  132. 
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Iiegacy,  lapsed— Continued 

under  modern  statute,  131,  132. 

where  there  is  a  clause  disposing  of  residue  of  the  property,  130. 


defined,  28. 

required  to  refund,  when,  177. 
specific  legacies, 

ademption  of,  134-136.      See  also  Ademption, 
contribution  from  holders  of,  when,  177. 
to  a  class,,  132. 

upon  death  of  one  of  the  class,  his  share  would  go  to  the  surviving 
members  of  the  class,  132. 
void, 

defined,  12»,  130. 
disposition  of,  130. 

distinguished  from  lapsed  legacy,   129. 

where  there  is  a  clause  disposing  of  residue  of  the  property,  130. 
Legatee,  of  a  will.     See  Beneficiary,  of  a  will. 
Iietters, 

of  administration,  151. 
testamentary,  151. 
License, 

in  the  use  of  real  property, 

contract  to  lease  construed  as,  when,  230, 
example  of,  230,  231. 
lease   distinguished   from,   230,   231. 
to  mine,  475,  476. 
Liens,  for  rent,  300. 
Life  Insurance, 

beneficiary  must  be  named  in  a  particular  way,  41. 
testator  cannot  by  will  change  beneficiary,  40,  41. 
Location, 

of  a  mining  claim,  418-436,  468,  469. 
defined,    422. 

abandonment  of,  effect  of,  468,  469. 
amended  locations,  461. 

for  the  purpose  of  curing  a  defect  in  the  original  location  notice, 
461. 
annual  labor,  on  unpatented  mining  locations,  462-468. 
assessment  work,  462. 
character  of  labor  required,  464-466. 

failure  to  perform,  does  not  of  itself  result  in  forfeiture,  468. 
group  work,  466,  467. 
how  valued,  467. 

must  actually  benefit  and  promote  the  development  of  claim,  464. 
nature  of  and  reason  for,  462,  463. 
proof  of,  468. 
provisions  of  federal  statutes,  463. 
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Iiocation,  of  mining  claim,  annual  labor — Continued 

roads  and  trails  constructed  for  the  benefit  of  claim,  464. 

time   for   performance,    463,   464. 
description  of,  430. 

discovery,  423-427.     See  also  Discovery,  of  minerals, 
excessive  lode  locations,  435,  436. 
federal  requirements,  422,  423. 
forfeiture  of,  468,  469. 

abandonment  distinguished  from,  468,  469. 

failure  to  perform  annual  labor  does  not  result  in  a,  468. 

to  co-owners,  469. 
ground  open  for,  433,  434. 

must  be  free  ground,  433. 

must  include  some  portion  of  the  apex  of  the  vein,  433. 
junior  locator,  433. 
marking  on  the  ground  the,  430-433. 

corners  marked,  how,  432,  433. 

mandatory,  431. 

nature   of  requirement,   432,   433. 

object  of,  431. 

"persons  of  reasonable  intelligence,"  rule  of,  applied,  431. 

provisions  of  United  States  Eevised  Statutes  respecting,  430. 

purpose  of,  431. 

time  for,  California  rule,  431,  432. 

under  state  statutes,  432,  433. 
on  the  dip  of  the  lode,  invalid,  434. 
posting  of  notice  of,  and  its  contents,  428,  429. 

notice  liberally  construed  by  courts,  428. 

not  required  by  federal  statutes,  428. 

required  by  some  state  statutes,  428,  429. 

time  for,  428,  429. 
recording  of  notice  of,  429. 

by  state  statutes  must  be  verified  and  sworn  to,  429. 

not  required  by  federal  statutes,  429. 
relocation,  461,  462. 

attempted  before  usual  hours  for  beginning  work,  effect  of,  464. 

usually  made  by  a  third  party,  462. 
senior  locator,  433. 

title,  nature  of,  acquired  by  location,  470. 
Loco  Parentis,  instructor  and  teacher  considered  in,  184. 
IiOdes.     See  also  Veins. 

of  minerals  in  mining  claims,  407,  416-436,  449,  450. 
defined,  418-420. 
broad  lodes,  449,  450. 

location  of,  418-436.      See  also  Location,  of  a  mining  claim, 
lode  claims,  405,  406,  421,  422. 

end  lines  of,  434. 

patents  for,  472. 
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Irf>des,  of  minerals,  lode  claims — Continued 
side  end  lines  of,  435. 
side  lines  of,  434,  435. 

position  of,  determined  by  apex  of  the  vein,  .434. 
under  Federal  Act  of  1866,  407.     ' 
under  Federal  Act  of  1872,  407,  408. 
under  'United  States  Bevised  Statutes,  421. 
IiOdglngs, 

letting  of,  209-211. 

condition  of  lodgings  untenantable,  effect  of,  on  action  for  unpaid 

rent,  210,  211. 
lodger,  defined,  210. 
ordinarily  does  not  give  rise  to  relation,  of  landlord  and  tenant,  210. 

Macbinery,  as  fixtures,  264. 

Manufacturing  Fniposes,  appropriation  of  water  for,  323,  340. 
Manied  Women, 
as  guardians,  195. 
contracts  of,  221,  222. 
leases  of,  221,  222. 

real  property  of,  at  common  law  vested  in  their  husbands,  221. 
wills  of,  35,  51-54,  123. 

at  common  law,  51,  52,  123. 
of  personal  property,  52. 
of  real  property,  51,  52. 
disabilities,  51-54. 

common  law  rule  in  regard  to,  removed  by  statute,  53,  54. 
husband's  consent  |to,,  when,  53. 
modern  rule,  52-54. 
revocation  of,  123. 
under, 

modern  statutes,  52-54,  123. 
Statute  of  7  Wm.  IV  &  1  Vict.,  35,  68. 
Master  and  Servant,  landlord  and  tenant,  relation  of,  distinguished  from, 

224,  225. 
Maxims, 

Actio  personalis  moritur  cum  persona,  158. 
A  thing  is  definite  if  it  can  be  made  definite,  237. 
First  in  time,  first  in  right,  342,  354,  361. 
Sic  utere  tuo  ut  alienum  non  leedas,  348. 
Merger,  of  ownership  of  leased  premises  in  the  tenant  terminates  lease, 

308,  309. 
Military  Keservation,  412. 
MiU    Sites, 
classes  of,  460. 
first  class,  460. 

provisions  of  United  States  Bevised  Statutes  respecting,  460. 
second  class,  460. 
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Mines  and  Mining, 

Acts  of  Congress  respecting,  394,  399,  405,  438,  453.    See  also  Congress, 

Acts  of. 
American  Common  Law  of  Mines,  403. 
American  Mining  Law,  394,  398,  403,  408,  409. 
apex  of  lode  or  vein,  437,  438.    See  also  Apex;  Lodes;  Veins, 
claims, 

may  be  sold,  transferred,  leased,  mortgaged,  and  inherited,  470. 

patents,  issuance  of,  for,  471-473. 

taxation  of,  470. 

title  to, 

acquired  by  location,  470,  471. 
acquired  by  patent,  470,  471. 
classes  of  laws  relating  to,  in  the  TJnited  States,  396. 
customs,  usages,  and  legislation  in  respect  to,  401-404. 

judicial  and  legislative  recognition  of,  403,  404. 
by  California  in  1851,  403. 

obsolete  today,  except  in  remote  regions  of  Alaska,  404. 

recognized  and  confirmed  by  Federal  Act  of  1866,  405. 
dip,  438,  439.      See  also  Dip. 
discovery,  423-427.     See  also  Discovery. 

extralateral  right,  407,  437-450.     See  also  Extralateral  Eight, 
federal  legislation  affecting,  405-413. 
Federal  Mining  Act  of  1866,  395,  400,  405,  406. 
Federal  Mining  Act  of  1872,  395,  407,  408,  438. 
grubstake  contracts,  474,  475.      See  also  Grubstake  Contracts. 
Hicks  v.  Bell,  doctrine  of,  400,  401.  I 

history  of  the  origin  and  growth  of  mining  law  in  the  United  States, 
393-404. 

first  period  to  1848,  398-400. 

historical  outline,  393-396. 

second  period,  1848-1866,  400-404. 
"intralimital"   or  "intraliminal"  right,  440. 
law  of,  393-480. 

lead  and  popper  mines  in  the  Middle  West  prior  to  1828,  394. 
leases  of  mines,  399,  475,  476. 
legislation  by  the  Continental  Congress,  398. 
legislation  by  the  owners  in  respect  to,  395,  401,  402. 
licenses  to  mine,  475,  476. 
location  of  mining-claims,  418-436,  468,  469.     See  also  Location,  of  a 

mining  claim, 
lodes,  407,  416-436,  449,  450.     See  also  Lodes;  Veins. 
Mexican  law  of,  in  force  in  the  western  part  of  the  United  States 

before  acquisition  by  United  States,  394,  395. 
mill  sites;- "460.      See  also  Mill  Sites. 
mineral  lands, 

division  of,  416. 

non-mineral  lands  and,  contrasted,  415,  4:26. 
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lUnes  and  Mining,  mineral  lands — Continued 

terms  used  in  the  statutes  relating  to,  414,  415. 

who  may  acquire  rights  to,  414-417. 
minerals, 

defined,  414,  415. 

non-metallic  substances  held  to  be,  list  of,  416. 

substances  which  are  considered  as,  416. 

tests  of  mineral  character,  415,  416. 
mining  districts,  401-403. 

analogous  to  the  New  England  town  meeting,  403. 

organization  of,  and  nature  of  regulations,  402,  403. 
mining  partnerships,   477. 
mining  rights, 

aliens  may  acquire,  when,  417. 

citizens  may  acquire,  417. 

corporation  may  acquire,  417,  456. 
necessity  for  mining  legislation  arose,  when,  394. 
non-metallic  minerals  occurring  in  lode  form,  422. 
opening  of  a  new  mine  as  waste  at  common  law,  285. 
option  contracts,  475. 

ordinance  of  May  20,  1785,  respecting,  398. 

ore  wrongfully  taken  from  another's  mine,  measure  of  dam^es  for, 
479. 

deductions  allowed  defendant  for  mining  and  milling,  479. 

Statute  of  Limitations  begins  to  run,  when,  480. 
patents, 

defined,  471. 

application  for,  472. 
adverse  claim,  filing  of,  472,  473. 
notice,  472. 
protest,  filing  of,  473. 

issuance  of  certificate  of  purchase  or  entry,  472. 

of  lode  or  placer  claims,  471. 
placer  deposits,  396,  406-408,  452-458.     See  also  Placer  Deposits. 

procedure  for  obtaining,  471-473.  . 
quartz  and  lode  claims,  patent  title  to,  405. 
regalian  doctrine,  393. 

rights  in  water  for  mining  purposes,  316,  340. 
rules  governing  the  operation  of  mines  and  quarries  came  over  with 

the  common  law  from  England,  393. 
strike,  438,  439.      See  also  Strike, 
tunnel  rights,  458,  459.      See  also  Tunnel  Bights, 
veins,  407,  418-420,  447,  448.     See  also  Veins,  of  minerals. 
Minor  Estates.      See   Guardian  and  Ward. 
Mistake, 
in  execution  of  a  will,  effect  of,  81-84. 

as  to  matters  other  than  the  contents  of  the  will,  84. 

as  to  the  contents  of  the  will,  82-84. 
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mistake,  in  execution  of  a  will,  effect  of — Continued 
evidence,  admissibility  of,  83. 
kinds  of,  82. 

of  fact  in  revocation  of  will,  effect  of,  113,  114,  116-119. 
of  intention  in  revocation  of  will,  effect  of,  114-116. 
of  law  in  revocation  of  will,  effect  of,  113,  114,  116-119. 
Mortgage, 
foreclosure  of,  may  terminate  lease,  306. 

interest  of  mortgagee  in  mortgaged  real  estate  goes  to  personal  repre- 
sentative at  mortgagee's  death,  157. 
mortgagor  and  mortgagee,  relation  of,  distinguished  from  relation  of 
landlord  and  tenant,  227. 
Municipal  Corporations,  as  beneficiaries  under  a  will,  57. 
Murderer,  cannot  by  descent  take  property  of  an  intestate  whom  he 

'  murdered,  15. 

Mutual  Ditch  Companies, 

appropriations  of  water  acquired  by,  held  as  trustees  for  stockholders, 

390,  391. 
distribution  of  water  according  to  the  stock  held  by  stockholders,  390. 
irrigation  works  owned  and  operated  by,  390,  391. 
organization  of,   390. 
Mutual  Will,  43-45.     See  also  Joint  Will;   Joint  and  Mutual  Will, 
may  be  reciprocal,  44,  45. 

National  Forests  and  Parks,  412. 
Katnral  Streams, 

tributaries  of,  defined,  331. 

water  of,  subject  to  appropriation  for  beneficial  use,  330. 
Navigation,'  public  rights  in  water  for,  315. 
Next  of  Kin, 

as  administrator,  148. 

as  guardian,  191. 
Non-Navlgable  Streams,  ownership  of  bed  of,  318. 

Notice,  statutory  requirement  of, 'in  the  appropriation  -of  water  for  bene- 
ficial use,  345,   346. 
Nuisance, 

injunction  by  landlord  against  tenant  for,  260. 

maintained  by  landlord  relieves  tenant  from  rent,  when,  299,  300. 
Nuncupative  Wills, 

defined,  28. 

apply  to  personal  property  only,  49, 

prevention  of  fraudulent  practice  in  setting  up,  61,  62. 

provisions  of  Statute  of  Frauds  relating  to,  62. 
Nursery  Stock,  as  trade  fixtures,  264. 

Obliteration,  revocation  of  will  by,  61,  70,  74,  105,  107-109,  118,  119. 
Oil  and  Gas,  leases,  476,  477. 
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Option  Contracts, 
in  mining,  475. 

must  be  in  writing,  475. 

■working  bonds,  475. 
Ordinary's  Courts,  186. 
Orphans'  Courts,  186,  190. 

Parent  and  Child, 
loco  parentis, 

de^ed  and  explained,  184. 
instructor  and  teacher  considered  in,  184. 
Parliaments,  of  Tinners  of  Devon  and  Cornwall,  395. 
Partnership, 

dissolution  of^  by  death  of  partner,  167. 

landlord  and  tenant,  relation  of,  distinguished  from,  225,  226. 

mining,  477. 

death  or  bankruptcy  of  partner  does  not  terminate,  477. 
differs  -from  ordinary  partnership,  how,  477. 
settlement  of  interest  of  deceased  partner  by  administrator  or  execu- 
tor, 167. 
Patent,    of    mining    claims,    471-473.      See    also    Mines    and    Mining, 

patents. 
Percolation, 

defined,  335,  336. 

percolating  waters  part  of  the  soil,  336. 
seepage  waters  distinguished  from,  337. 
underflow  distinguished  from,  336. 
Perpetuities,  Bule  Against,  wills,  when  in  conflict  with,  4,  40. 
Personal  Estates.     See  Personal  Property. 
Personal  Injuries, 

Uability  of  landlord  for,  272-277,  289. 
to, 

invitees,  274, 
,  servants  of  tenants,  273. 
tenants,  272,  273. 
third  persons,  273,  274. 
trespassers,  274. 
liability  of  tenant  for,  to  third  persons,  288,  289. 
Personal  Property, 
defined,  64. 
lease  of,  201,  202. 

in  the  nature  of  a  bailment,  201. 
of  testator  liable  for  debts  and  legacies,  157,  158. 
wills  of,  35,  .36. 
Placer  Deposits,  396,  406-408,  452-458. 
of  minerals, 

asphalt,  borax,  fine  grades  of  clay,  gypsum,  marble,  nitrate,  petro- 
leum, roofing  slate,  soda,  and  tailings  considered  as,  452. 

904 


INDEX  45 

Placer  Deposits,  of  minerals — Continued 
association  placers,  456. 

claims  of,  amount  of,  456. 
character  of,  452,  453. 

claims,  ' 

location  of,  454-458. 

excessive  locations,  effect  of,  458. 

marking  of,  on  the  ground,  454-456. 

notice  of,  457.  > 

provisions  of  United  States  Revised  Statutes  concerning,  454, 

455,  457. 
requirements  for,  453. 
state  legislation  respecting,  456. 
patents  to,  471,  472. 
discovery  of,  453,  454.      See  also  Discovery,  of  minerals, 
discovery  work  seldom  required  in  any  of  the  states,  457. 
dummy  locators,  456,  457. 
federal  acts  of  1892  and  1897  respecting,  453. 
Federal  Placer  Act  of  1870,  396,  406,  407,  452. 
Police  Power,  of  the  st^te,  distribution  of  water  for  irrigation  under 

the,  381,  383,  384. 
Ponds,  water  of,  subject  to  appropriation,  when,  331,'  332. 
Posthumous  Children,  rights  of,  under  a  will  which  does  not  make  pro- 
visions for  them,  39. 
Prescription, 

acquisition  of  rights  in  water  by,  373,  374. 
appropriation  of  water  distinguished  from,  374. 
does  not  run  against  the  government,  374. 
presupposes  a  grant,  374. 
Presumption  of  Iiaw,  revocation  of  will  of  testator  by,  120. 
Principal  and  Agent.     See  also  Agent,  lease  of. 

landlord  and  tenant,  relation  of,  distinguished  from  that  of,  226. 
Probate.      See  also  Administration,  of  estates;    Administrator;    Execu- 
tor;   Will, 
defined,  139. 
courts  of,  2. 
appeal  from,  140. 

appointment  of  guardians  by,  186,  190. 
decree  of,  effect  of;  140. 
exclusive  jurisdiction  of,  140,  141. 
in  common  form,  defined,  139,  140. 
in  solemn  form,  defined,  140. 

proof  in  solemn  form  required,  when,  139,  140. 
in  the  English  ecclesiastical  courts,  139. 
in  the  United  States,  140. 
of  wills,  2,  3,  139-142. 
per  testes,  139. 
petition  to  revoke,  140. 
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Probate — Continued 

proceedings  in,  140. 

proof  of  will  required  in,  140. 

statutory  methods  of,  140. 

technical  features  of,  140. 
Promissory  Note,  payment  of  rent  by,   294. 
Property, 

rights  in,  among  primitive  people,  31. 

rights  in  water  acquired  by  appropriation  are,  361. 
Prostitution,  lease  of  premises  to  be  used  for  immoral  purposes,  invalid, 

232. 
FubUc  Iiaads, 

coal  lands,  grant  of,  413. 

Desert  Land  Act  of  1877,  grants  of,  under,  411. 

federal  government  acquired  no,  in  original  states,  396. 

federal  legislation  affecting,  357,  358,  360,  405-413. 

grants  of, 

to  states  for  educational  purposes,  413. 

homestead,  creation  of,  in,  410,  411.     See  also  Homestead. 

Indian  and  military  reservations,  412. 

national  forest  and  parks,  412. 

patents,  413. 

preemption,  410. 

railroad  grants  of,  in  aid  of  construction,  412. 

sale  of,  at  auction,  410. 

scrip, 

defined,  412. 

Valentine,  Sioux  Half  Breed,  Forest  Reserve  Lien  Scrip,  412. 

supervision  and  disposition  of,  are  committed  to  the  Department  of  the 
Interior,  471. 

system  of  the,  in  the  United  States,  409. 

Timber  and  Stone  Act  of  1878,  grants  of,  under,  411. 

titles  in, 

originally  in  the  United  States,  by  the  Constitution,  35€-358. 

town  sites  in,  412. 

Quiet  Enjoyment, 

covenant  for,  254,  255. 
runs  with  the  land,  254. 

Kailroads, 

by  statute  may  lease  franchises  and  right  of  way,  201. 

grants  to,  by  Congress,  412. 
Real  Estate.     See  Real  Property. 
Real  Property, 

defined  by  Statute  of  7  Wm.  IV  and  1  Vict.,  64. 

grants  by  sovereigns  of,  in  the  United  States,  409,  410. 

land  tenure  in  the  United  States,  409. 

lease  of,  199-314.      See  also  Landlord  and  Tenant;    Lease. 
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Records,   recording  of  lease,  240,   241. 

Relocation,  of  mining  claims,  461,  462.     See  also  Location,  of  a  mining 

claim. 
Rent, 

defined,  217,  290. 
actions  for,  302. 
interest  allowed  on  unpaid  rent  in  some  states,  302. 
set-ofe,  302. 
amount  of, 
change  in,  296,  297. 
by  agreement,  296. 

if  premises  are  used  for   sale   of  intoxicating  liquors,   296,   297. 
landlord  cannot  increase,  296. 
tenant  cannot  insist  on  decrease,  296. 
generally  fixed  by  the  terms  of  the  lease,  291. 
reasonable  worth,  291. 
as  consideration  for  a  lease,  232,  236. 
covenants  in  leases  for,  258. 

destruction  of  premises  will  not  relieve  lessee  from,  when,  258,  259,  306. 
distress  for,  300,  302.      See  also  Distress,  for  rent, 
failure  to  pay,  will  forfeit  lease,  308. 
implied  .covenant  of  tenant  to  pay,  279. 
infant,  liable  for,  when,  292. 
landlord,  right  of,  to,  272. 

liens  for,  272,  300.      See  also  Distress,  for  rent, 
money  as,  in  modern  times,  218,  290. 
out  of  the  profits  of  the  land,  290. 
payment  of, 

by  administrator  or  executor,  174. 

by  check,  294. 

in  advance,  294-296. 

in  cash,  291,  294. 

in  crops,  291. 

in  services,  218,  291. 

tenant's  duty  in  the,  291,  292,  297-300. 

time   of,  294. 

to, 

agent  of  landlord,  293. 

assignee,  upon  assignment  by  landlord,  293. 
heirs  upon  death  of  landlord,  294. 
landlord,   293. 
partners,  293. 

personal  representatives  upon  landlord's  death,  294. 
purchaser  of  leased  property,  293,  295. 
relation  of  landlord  and  tenant  may  exist  without  reservation  of,  291. 
reservation  of,  in  a  lease,  217,  218. 
third  persons,  liability  of,  for,  when,  292. 
upon  assignment  of  lease,  292,  293. 
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Sent —  Continued 

upon  subletting  of  premises,  292. 
where  lease  is  made  to  two  or  more  persons,  292. 
Sepubllcation, 

of  codicil,  by  codicil,  when,  126. 
of  will,  49,  59,  124-126. 
by  capacitated  person,  of  will  made  during  incapacity,  49. 
by  codicil,  when,  124-126. 
illustrations,  125,  126. 
imder  modern  statutes,  124. 
under  Statute  of  Frauds,  124. 
Reservations, 

in  leases,  232,  238,  243,  249,  250. 
arise,  when,  243,  250. 
by  parol,  when,  250. 

"excepting  and  reserving,"  construed,  250. 
exceptions  distinguished  from,  238. 
in  favor  of  lessor,  250. 

"reserving  unto  the  lessor,"  construed  as  excepting,  when,  250. 
Keservoirs, 

construction  of, 

eminent  domain,  right  of,  in,  387,  388. 
for  the  irrigation  of  lands,  386. 
liability  of  owners  of,  for  break  or  leak  in,  388. 
purposes  of,  386. 
Return  Waters,  336-338.     See  also  Seepage  Waters. 

subject  to  appropriation,  when,  337. 
fieversion,  of  landlord,  227. 
Revival, 

of  a  will,  59,  126-128. 

by  cancellation  of  second  will,  when,  128. 
by  codicil,  127,  128. 

when  codicil  was  afterwards  destroyed,  127,  128. 
by  second  codicil  after  will  had  been  destroyed  by  first  codicil,  127. 
early  English  view,  126,  127. 
illustrations,  127. 
of  parts  of  a  will,  59. 
Revocation, 

of  a  will,  59,  105-123. 

animus  revocandi,  107,  109-112,  116. 
must  continue  until  the  act  of  destruction  is  complete,  109. 

by, 

act  of  testator,  59,  105-112. 
another  will,   105-107. 

example,  106,  107. 

intention  of  testator  to  be  ascertained,  106. 

new  will  must  expressly  revoke  old  one,  106. 
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Invocation,  of  a  will  by — Continued 
burning,  61,  70,  74,  105,  109. 
cancellation,  61,  70,  74,  105,  111,  112. 
circumstances,  119-123, 
codicil,  61,  70,  74,  105,  106,  111. 
contract  to  sell  devised  land,  133. 
conveyance  of  devised  land,  133. 
destruction,  61,  70,  74,  105,  107-111. 

defined,  107. 

animus  revocandi,  107,  109. 

intention  of  testator,  107. 

what  constitutes  destruction,  109-111. 
marriage  under  Statute  of  7  Wm.  IV  &  1  Vict.,  70. 
mistake,   113-119. 

of  fact,  113,  114,  116-119. 

of  intention,  114-116. 

of  law,  113,  114,  116-119. 
obliteration,  61,  71,  74,  105,  107-109,  118,  119. . 

animus  revocandi,   107,   109,   118,   119.    " 

example,  108,  109. 

statutes,  provisions  of,  relating  to,  71,  107. 

where  the  effect  is  to  change  the  devise,  108. 
parol  prior  to  the  Statute  of  Frauds,  105. 
presumption  of  law,  120. 
subsequent  instrument,  105-107. 
.tearing,  61,  70,  74,  105,  107,  109,  110. 

animus  revocandi,  107,  109. 

intention  of  testator,  107. 

when  no  revocation,  109,  110. 
total  change  in  the  situation  of  the  testator's  family,  120-123. 

at  common  law,  120,  121,  123. 

by  birth  of  children  by  subsequent  marriage,  121. 

by  subsequent  marriage,  121. 

divorce  not  considered  as  a  change,  122. 

lUinois  Statute,  provisions  of,  122. 

illustrations,  120,  121. 
dependent  relative,  112-119. 

where   in   a   court   of   equity,    a  revocation   will   be    disregarded 
because  induced  solely  by  a  reason  which  failed,  113,  116-119. 

illustrations,  116-119. 
where  the  revocation  is  expressly  conditioned  by  words   in  the 
revoking  instrument,  113,  114. 

illustration,  113,  114.       ^ 
where  the  revocation  is  expressly  conditioned  not  in  words  but  by 
interpretation,  113-116. 

a  question  of  fact  for  the  jury,  116. 

illustration,  116. 
implied,  119-123. 
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Sevocation,  of  a  will — Continued 
joint  and  mutual  will,  45, 
joint  wiU,  44. 
mutual  will,  44,  45. 

of  a  woman  hj  marriage  at  common  law,  123. 
of  personal  property  uifder  modern  statutes,  105. 
of  personal  property  under  Statute  of  Frauds,  105. 
by  an  unattested  writing,  105. 
by  parol,  how,  105. 
of  real  property, 

under  modem  statutes,  105. 
under  Statute  of  Frauds,  105. 
Statute  of  Frauds,  provisions  of,  relating  to,  61,  105. 
to  be  in  writing,  61. 
Right,  defined,  361. 
Biparian  Bights, 
defined,  317. 

are  ex  jure  naturae,  317. 
beneficial  use  of  stream,  317-320. 

an  incident  to  the  ownership  of  the  soil,  319. 
artificial  wants,  319. 
by  upper  riparian  owner,  319. 
"common  use,"   318. 
domestic  use,  319. 
for  manufacturing  purposes,  319. 
irrigation  rights,  whether,  319. 
natural  wants,  319. 
of  riparian  owners,  317-320. 
"reasonable  use,"  rule  of,  319,  320. 
returning  water  to  the  stream,  rule  of,  318. 
conveyance  of,  360. 
depend  upon  the  original  conveyance  of  land  with  its  appurtenances, 

359. 
diversion  of  water,  rights  of  riparian  owners,  317,  319,  320. 
use  which  will  not  interfere  with  the  requirements  of  lower  pro- 
prietors, 320. 
doctrine  of,  unsuited  to  arid  climates,  320,  321. 
illustration  of,  316. 
introductory,  315-321. 
riparian  owners, 

ownership  of,  in  the  bed  of  non-navigable  streams,  318. 
rights  of 

are  appurtenant  to  the  land,  360.. 
to  beneficial  use  of  water,  317,  318. 
severance  of  water  rights  appurtenant,  when,  360. 
Bock  in  Place, 

necessary  to  make  a  vein  or  lode  within  the  statutes,  420,  421. 
wash  or  slide  distinguished  from,  421. 
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Kule  of  Relation  Back, 
defined,  354. 
applied  in  the  construction  of, 

canals,  353.  ' 

waterworks,  352. 
based  on  a  fiction  of  law,  354. 
Conger  v.  Weaver,  rule  of,  353. 
doctrine  peculiar  to' law  of  irrigation,  354. 
operation  of,  352. 

Sailors,  wills  of,  29,  63. 

Sales,  of  the  personal  property  of  a  deceased  person  by  administrator  or 

executor,  154,  156,  158,  168,  169. 
Scrip,  Valentine,  Sioux  Half  Breed,  Forest  Reserve  Lieu  Scrip,  412. 
Seduction,  of  female  ward,  guardian  cannot  maintain  action  for,  191. 
Seepage  Waters,  336-338. 

damages  caused  by,  338. 

in  a  limited  way  subject  to  appropriation,  337. 

not  subject  to  appropriation  as  against  the  owner  of  the  land,  337. 

on  private  lands,  338. 

percolating  waters  distinguished  from,  337. 

underflow  distinguished  from,  337. 
Set-Off, 

against  landlord  in  actions  against  tenant  for  unpaid  rent,  302. 

by  creditor  against  estate  of  a  deceased  person,  163,  164. 

by  mortgagee  against  estate  of  deceased  person,  164,  note. 
Shelley's  Case,  Rule  in,  wills  in  conflict  with,  when,  4. 
Sic  Utere  Tuo  Ut  Alienum  Nou  Lsedas,  applied  to  excessive  diversion  of 

water,  348. 
Sidewalk, 

defective,  injuries  from,  liability  for,  275. 

snow  and  ice  on,  injuries  from,  liability  for,  275,  276. 
Signature, 

by, 

blot,  88. 
mark,  88. 
in, 

ink,  88. 
pencil,  88. 
intention  to  make,  necessary,  88. 
to  a  will,  87-89.    • 
defined,  88. 
at  foot  of  will,  88,  110. 

depends  upon  provision  of  statute,  88,  89. 
illustrations,  89. 
by  person  other  than  the  testator  at  testator's  express  direction,  88. 
by  testator,  87,  88,  90. 

in  presence  of  witnesses,  90. 
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Signature,  to  a  will — Continited 
required  by, 

Statute  of  Frauds,  87. 
Statute  of  Wills,  87. 
unnecessary,  •when,  110. 
Soldiers,  wills  of,  29,  63,  69. 

Sovereign,  reversion  of  property  to,  upon  death  of  owner,  1. 
Spendthrifts,  guardians '  of,  196.     See  also  Guardian  and  Ward. 
Springs,  water  of  natural,  from  which  a  natural  stream  flows  subject 

to  appropriation,  331. 
Statute  De  Donis,  A.  D.  1285, 
effect  of, 
on  wills,  33. 
Statute  of  Distribution,  17-19. 
administrator,  duty  of,  under,  17. 
and  the  common  law,  23,  24. 
in  Illinois, 

examined,  24,  25. 
in  full,  19-23. 
provisions  of,  17-19. 
Statute  of  Frauds, 

incorporation  by  reference  in  a  will,  effect  of,  under  the,  90-92. 
leases  required  to  be  in  writing  under,  when,  234,  235. 
parol  leases  valid  under  the,  when,  234,  235. 
provisions  of,  in  relation  to  wills,  60-63,  105. 
short  term  leases  under  the,  234,  235. 

wills  of  real  property  required  to  be  witnessed  by  credible  witnesses 
under  the,  90. 
Statute  of  Limitations,  begins  to  run  against  trespasser  who  wrongfully 

takes  ore  from  another's  mine,  when,  480. 
Statute  of  Mortmain,  corporations  could  not  take  real  property  by  devise 

under  the,  56. 
Statute  of  TTses, 
devise  to, 

grantor's  own  use,  effect  of,  under,  34. 
use  of  third  person,  effect  of,  under,  34. 
effect  of,  on  wills,  34. 
passed  in  1535,  33. 
provisions  of,  34. 

trust  to  defeat  the  provisions  of,  34. 
Statute  of  Wills,  34-36. 
act  to  interpret  the,  34. 

passed  in  1542-1543,  34. 
infants,  idiots  or  persons  de  non  sane  could  not  devise  land  by  will 

under  the,  35. 
passed  in  1540,  34. 
provisions  of,  35,  36. 
purpose  of,  34,  35. 
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Statute  of  Wills— Continued 
statutes  of  the  American  states  are  based  on  the  English  common  law 

as  modified  by  the,  36. 
woman  covert  could  mot  devise  lands  by  will  under  the,  35. 
Stxike,  in  mining,  438,  439. 
Subletting, 
of  leased  premises,  214,  215,  259,  280,  288. 

assignment  of  lease  distinguished  from,  214,  215,  259,  288. 
covenant  not  to  assign  will  not  be  broken  by,  214,  259. 
forfeiture  of  lease  by,  when,  308. 

under  early  law  tenant  could  not  sublet  until  he  came  into  posses- 
sion, 280. 
of  tenancy,  214,  215. 
Smnmary  Proceedings,  by  landlord  to  recover  possession  of  premises  at 

expiration  of  lease,  314. 
Surface  Waters, 
waste  or  diffused,  338,  339. 

not  subject  to  appropriation,  when,  338. 
Surrender, 
of  a  lease^  309,  310. 

abandonment  of  premises  by  tenant  not  a,  310. 
by  express  words,  309. 
.by  operation  of  law,  309. 
Surrogate's  courts,  186,  190i 

Taxation, 

covenants  in  leases  to  pay  taxes,  256,  258. 
of  mining  claims,  470. 
Tenancy,  201-215.    See  also  Estates;  Lease;  Landlord  and  Tenant, 
assignment  of,  214,  215. 
at  will,  206,  207,  237. 
arises,  wh6n,  206,  207. 
created,  how,  206,  207,  237. 
parol  lease  creates  a,  when,  233. 

rent,  reservation  of,  effect  of,  on,  206,  207.  , 

tenancy  by  sufferance  distinguished  from,  208.    .  '^ 

terminated, 

at  will  of  either  party,  213. 
by  notice  to  quit,  213,  305. 
upon  death  of  lessee  or  lessor,  213,  305. 
by  sufferance,  207-209,  305,  312. 
defined,  207,  208. 
creation  of,  208,  209. 
arises  by  holding  over  without  consent  of  lessor,  208. 
what  is  necessary,  208. 
notice  to  terminate,  208,  305. 
tenancy  at  will  distinguished  from,  208. 
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Tenancy,  by  sufferance — Contimted 

tenant  by  sufferance, 

does  not  hold  by  adverse  possession,  209. 
not  entitled  to  notice  to  quit,  213. 

who  refuses  to  leave  at  request  of  landlord  becomes  a  trespaaswv 
208. 
creation  of, 

to  commence  at  once,  211. 

to  commence  in  the  future,  211. 
duration  of,  211-215. 

construed  against  lessor  and  in  favor  of  tenant,  212. 

may  depend  upon  construction  of  lease,  212. 
entry  by  tenant,  213,  214. 
for  definite  term,  303. 

termination  of,  303. 
for  life,  202,  203,  237. 

created  by  deed  or  will,  202. 
for  years,  203-206,  223,  237. 

at  common  law  considered  as  a  chattel  interest,  203. 

by  statute  treated  as  real  property,  when,  203. 

commencement  of,  determined  by  language  of  the  lease,  211. 

duration  of,  211. 

"from  a  certain  day,"  211,  303. 

lease  of,  223. 

"term,"  defined,  204. 

"to  a  certain  day,"  212,  303. 

under  feudal  system,  203. 

"years,"  term  defined,  203. 
from  month  to  month,  206. 

terminated  only  by  notice  to  quit,  213,  304. 
from  year  to  year,  204-206,  237. 

abolished  by  statute  in  some  states,  206. 

created,  how,  204,  205. 

death  of  either  party  will  not  terminate,  305. 

duration  of,  211. 

example  of,  205. 

lease  for  years  distinguished  from,  205. 

terminated  by  notice. to  quit,  213,  304. 
interesse  termini,  213,  214.    See  also  Interesse  Termini, 
kinds  of,  202-210. 
subject  matter  of,  201,  202. 
subletting  of,  214,  215. 
termination  of,  212,  303-311. 
Tenure, 
socage, 

person  holding  land  by,  will  of,  34. 

Testaments.    Bee  Will. 
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Testator, 

defined,  27,  28. 

aeknowledgment  of  will  by,  61,  90,  100. 
capaeity  of,  49,  50. 
disabilities,  51-55. 
as  to  age,  54,  55. 

of  aliens,  50,  51.    See  also  Aliens, 
of  cximinals,  50.    See  also  Criminals, 
of  married  women,  50-54.    See  also  Married  Women, 
incapacity  of,  at  time  of  making  will,  49. 

republication  of  will  upon  becoming  capacitated,  49. 
power  of,  to  make  a  will,  41-43,  49-55. 
not  a  natural  or  absolute  right,  42. 
not  a  property  right,  41-43. 
who  may  make,  49,  50. 
Timber  and  Stone  Act  of  1878,  411. 
grants  under,  411. 

land  may  now  be  purchased  at  its  appraised  v^^ue,  41^1. 
Torts, 
actions  for, 
against  decedent  do  not  survive  him,  171,  172. 
in  favor  of  decedent  survive  him  by  statute,  lt2. 
Towns,  acquisition  of  town  sites  in  public  lands,  412. 
Trade  Fixtures.    See  also  Fixtures. 
defined,  264. 

articles  necessary  for  purpose  of  carrying  on  business  as,  264,  266. 
nursery  stock  as,  264. 

reasons  for  considering  certain  articles  annexed  to  the  land  as,  266. 
treated  as  personal  property,  266. 
Trees,  lease  of,  201. 

Trespass,  liability  of  landlord  for  injury  to  trespassers,  274. 
Trust, 
breach  of,  by  administrator  or  executor,  165.  ' 

creation  of,  by  the  relation  of  guardian  and  ward,  192,  198. 
Trustees,  rules  governing,  4. 
Tunnel  Bights, 

in  mining,  458,  459.  '    ' 

provisions  of  United  States  Bevised  Statutes  respecting,  458. 
regulations  of  United  States  Land  Department  respecting,  459. 
tunnel  proprietors, 
acquire  no  rights  in  blind  veivs,  459. 
must  give  notice,  459. 
recording  necessary  by,  459. 
tunnel  site  cannot  be  patented,  459. 

Underflow, 
defined,  333. 
disturbance  of  sub-surface  flow,  remedies  f or^  334. 
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tTnderflov — Continued 

land  made  productive  by  use  and  enjoyment  of,  protected,  334. 

of  natural  streams  in  arid  regions,  333. 

percolation  distinguished  from,  336. 

seepage  waters  distinguished  froih,  337. 

waters  of,  subject  to  appropriation  for  beneficial  use,  333,  334. 
TTndergronnd  Streams,  334,  335. 

"developed"  waters,  335. 

kinds  of,  334. 

not  a  tributary  to  the  main  stream,  335. 

waters  of,  are  subject  to  appropriations  for  beneficial  use,  334. 

which  are  entirely  subterranean,  334. 

which  form  part  of  the  surface  streams,  334. 

XTudue  Influence, 

^     execution  of  will  by,  75,  78-81. 
evidence  necessary,  79-81. 
admissibility,  81. 
illustratibns,  79-81. 
presumption, 
I  that  fiduciary  relationship  created,  when,  80. 

!  that  testator  acted  as  a  free  agent,  when,  79. 

i 

Veins, 

of  minerals,  407,  418-420,  447,  448,  451j  452. 

defined,  418-420. 

broad  lodes,  449,  450. 

chambers  and  lenses,  418. 

classification  of,  418. 

contact,  418. 

continuity  and  identity  of,  necessary  to  establish  eztralateral  right, 
451. 

cross  and  intersecting,  407. 
,    genetic  theories  in  respect  to,  418. 

intrusive  dikes,  418. 

kinds  of,  418. 

of  segregation,  and  replacement,  418. 

placer  deposits  distinguished  from,  440. 

primary,  448. 

rock  in  place  necessary  to  make,  420,  421^  452. 

true  tissue,  418. 

under  federal  acts  of  1866  and  1872,  407. 
Vendor  and  Purchaser, 
contract  to  sell, 

intention  of  parties  as  gathered  from  instrument,  231. 

lease  distinguished  from,  231,  232. 
landlord  and  tenant,  relation  of,  distinguished  from,  226,  227. 
purchaser  from  executor  of  a  will,  rights  of,  154. 

916 


INDEX  57 

Vendor  and  PorcluiBer — Continued 
sale, 

by  landlord,  271,  305,  306. 

will  not  of  itself  terminate  a  lease,  305,  306. 
Vested  Klghts,  of  devisees  or  legatees  in  a  will,  47,  48. 

Ward.    See  Guardian  and  Ward. 
Waste, 

alteration  or  change  in  the  interior  of  buildings,  when,  284,  285. 
covenants  in  leases  not  to  commit,  258,  284,  285. 
illustration  of,  284,  285. 

implied  covenant  of  tenant  not  to  commit,  279,  284,  285,  287. 
in  mining  operations,  injunction  to  restrain,  478. 
may  result  from  positive  acts  of  destruction,  284. 
opening  of  a  new  mine  as,  a,t  common  law,  285. 
question  of,  arises  frequently  in  regard  to  repairs,  284. 
Water, 

as  property,  355-369. 
private  titles  accrue  to  private  appropriator,  how,  355. 
source  of  title,  355-357. 

from  Government  of  the  tTnited  States,  355. 
from  the  state  in  which  the  stream  is  located,  355,  356. 
under  acts  of  Congress  of  1866  and  1870,  357,  358. 
under  Desert  Land  Act  of  1877,  358,  359.         , 
one  of  the  universal  elements  to  which  the  idea  of  property  attaches,, 

315. 
rights  in,   316,  317,  322,  328,  360,  361,  370-381.     See  also  Biparian 
Bights, 
abandonment  of,  370-373.    See  also  Abandonment,  of  water  rights, 
acquisition  of,  by  prescription,  373,  374.    See.  also  Prescription, 
adjudication  of,  375-381.    See  also  under  this  heading,  title  in. 
adverse  user  of,  may  acquire  title,  when,  373.  > 

appurtenant,  359,  360. 

are  incorporeal  hereditaments,  363,  364,  366. 
are  usufructuary,  363,  364. 
as  property,  355-369.  i      / 

do  not  extend  to  corpus  of  the  water,  362,  363. 
under  acts  of  Congress  of  1866  and  1870,  357,  358. 
under  Desert  Land  Act  of  1877,  358,  359. 
by  appropriation,  317-320,  322,  340-354,  374.    See  also  Appropriation, 

of  water  founded  on  beneficial  use. 
constitute  an  easement  in  the  ditch  and  appurtenant  land,  364. 
conveyance  of,  364-366,  370. 

methods  of,  365,  366. 
extent  of,  362-364. 
extinguishment  of,  370-374. 
for, 

agricultural  purposes,  316. 
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